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Lord  Lyndhurst  having,  in  the  first  week  in  July,  1846, 
resigned  the  Great  Seal,  the  same  was  delivered,  for  the  sec- 
ond time,  to  Lord  Cottenham. 

Sir  Edward  Sugden  having  at  the  same  time  resigned  the 
Great  Seal  of  Ireland,  the  same  was  delivered  to  Maziere 
Brady,  Esq.,  then  Lord  Chief  Baron  of  the  Court  of  Exchequer 
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Wilde,  who  held  the  office  of  Attorney-General,  was  ap- 
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shortly  afterwards  knighted.  David  Dundas,  Esq.,  one  of 
her  Majesty's  Counsel,  was  appointed  Solicitor-General. 

Sir  John  Williams,  Knt.,  one  of  the  Judges  of  the  Court  of 
Queen's  Bench,  died  on  the  14th  of  September,  1846,  and 
Sir  William  Erie,  one  of  the  Judges  of  the  Court  of  Common 
Pleas,  was  appointed  to  fill  the  vacancy  thereby  created  ; 
and,  at  the  same  time,  Edward  Vaughan  Williams,  Esq.,  was 
made  a  Judge  of  the  Court  of  Common  Pleas,  and  was  after- 
wards knighted. 
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CASES 

IN  THE 

HOUSE    OF  LORDS 

ON  APPEALS  AND  WRITS  OF  ERROR. 


THOMSON  V,  THE  ADVOCATE-GENERAL. 
1842. 

John  Thomson  Plaintiff  in  Error. 

Her  Majesty's  Advocate-General  .    Defendant  in  Error, 

Legacy  Duty.  Domicile, 

Personal  property  having  no  situs  of  its  own,  follows  the  domicile  of  its 
owner.  1 

The  law  of  the  domicile  of  a  testator  or  intestate  decides  whether  his  per- 
sonal property  is  liable  to  legacy  duty. 

A  British-born  subject  died,  domiciled  in  a  British  colony.  At  the  time 
of  his  death  he  was  possessed  of  personal  property  locally  situate  in 
Scotland.  Probate  of  his  will  was  taken  out  in  Scotland,  for  the  pur- 
pose of  there  administering  this  property  ;  and  out  of  the  fund  thus 
obtained  by  the  executor,  legacies  were  paid  to  legatees  residing  in 
Scotland. 


^  See  1  Jarman  Wills  (3d  Eng.  ed.),  2,  n.  (/)  ;  Preston  v.  Viscount 
Melville,  8  CI.  &  Fin.  1  and  note  (1)  and  cases  cited  ;  DogUoni  v.  Crispin, 
L.  R.  1  H.  L.  301;  2  Kent,  428-434  and  notes. 
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Held  (reversing  a  judgment  of  the  Court  of  Exchequer  in  Scoland) ,  that 
legacy  duty  was  not  payable  in  respect  of  these  legacies.^ 

July  12,  19  ;  August  4,  1842.    February  17,  18,  1845. 

John  Grant,  a  British-born  subject,  and  a  native  of  Scot- 
land, made  his  will  1829,  and  died  in  1837.  At  the  time  of 
his  death  he  was  domiciled  in  the  British  colony  of  Demerara, 
where  the  law  of  Holland  was  in  force.  There  is  not  any 
local  duty  in  the  nature  of  legacy  duty  payable  in  that 
colony. 

At  the  time  of  the  death  of  J ohn  Grant,  he  was  entitled 
to  a  large  personal  debt  due  to  him  in  Scotland,  which 
arose  from  money  acquired  by  him  whilst  domiciled  in 
*  2  *  Demerara,  and  transmitted  by  him  to  Scotland  for  safe 
custody.  After  his  death,  John  Thomson  took  out  pro- 
bate of  his  will,  so  far  as  related  to  the  debt  in  Scotland,  and 
there,  from  money  arising  from  the  said  debt,  paid,  in  pursu- 
ance of  the  will,  certain  legacies,  above  the  amount  of 
twenty  pounds,  and  paid  over  the  rest  as  part  of  the  residue 
of  the  personal  estate  of  John  Grant. 

In  July,  1840,  an  information  in  debt,  setting  forth  these 
facts,  was  filed  in  the  Court  of  Exchequer  in  Scotland  by 
her  Majesty's  Advocate-General  against  John  Thomson,  who 
appeared  and  put  in  a  general  demurrer,  on  the  ground  of 
insufficiency.  Joinder  in  demurrer.  The  demurrer  came  on 
for  argument  upon  the  29th  January,  1841,  before  the  Court 
of  Exchequer  in  Scotland,  and  the  only  question  raised  was, 
whether  the  fact  of  the  domicile  of  Grant  in  Demerara  pre- 
vented the  legacy  duty  (under  the  55  Geo.  3,  c.  184,  Sched- 

2  See  Re  Wallop's  Trust,  1  De  G.,  J.  &  S.  656  ;  Callanane  v.  Camp- 
bell, L.  R.  11  Eq.  378  ;  In  re  Capdevielle,  2  H.  &  C.  985,  1012,  1013  ; 
Wallace  v.  Attorney- General,  L.  R.  1  Ch.  Ap.  1,  6;  Jefferys  v.  Boosey, 
4  H.  L.  Cas.  926,  927  ;  Attorney- General  v.  Fitzgerald,  25  L.  J.  Ch.  743. 
In  Attorney- General  v.  Napier,  6  Exch.  217,  it  was  held  that  where  a 
testator  died  domiciled  in  England  legacy  duty  was  payable  on  his  per- 
sonal estate,  though  not  situate  in  England.  "  This,"  said  Lord  Cran- 
WORTH  L.  C,  "  was  the  converse  of  the  case  of  Thomson  v.  The  Advo- 
cate-General, and  was  a  necessary  consequence  of  the  principles  on  which 
that  decision  rested."    Wallace  v.  Attorney- General,  L.  R.  1  Ch.  Ap.  6. 
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ule,  part  3  (a))  from  attaching  on  his  personal  property  in 
Scotland.  The  Court  of  Exchequer  took  time  to  consider, 
and  on  10th  February  following  overruled  the  demurrer,  and 
gave  judgment  for  the  Crown.  (5) 

A  writ  of  error  was  brought  on  this  judgment.  The  case 
was  argued  in  1842,  by  Mr,  Pemherton  and  Mr,  Anderson^ 
for  the  plaintiff  in  error ;  and  by  the  Solicitor-General  (^Sir 
W.  FoUeW)  and  Mr,  Crompton^  for  the  defendant  in  error. 
It  was  then  directed  by  their  Lordships  to  be  argued  before 
the  Judges  by  one  counsel  on  a  side.  This  argument  did 
not  take  place  till  February,  1845,  when  the  case  was  argued 
by  Mr,  Kelly  (with  whom  was  Mr,  Anderson)  for  the  plain- 
tiff in  error :  and  by  the  Solicitor-General  (^Sir  F,  Thesiger^ 
with  whom  was  Mr,  Orompton)  for  the  defendant  in  error. 

*  Mr,  Pemherton  and  Mr,  Anderson^  for  the  plaintiff  *  3 
in  error.  —  The  question  here  is  the  same  as  if  the  party 
was  an  English  subject,  and  the  property  had  been  trans- 
mitted from  Demerara  to  England.  That  question  is,  whether 
the  legacy  duty  is  payable  in  any  case  except  where  the 
party  is  domiciled  in  one  part  of  the  United  Kingdom.  It  is 
now  settled  by  this  House  that  personal  property  has  of  itself 
no  situs^  that  it  must  follow  the  domicile  of  the  owner. 
That  principle  applies  to  this  case,  and  defeats  the  claim  of 
legacy  duty.  The  Attorney- General  v.  Forbes  ((?)  and  Pipon 
V.  Pipon  (c?)  are  in  point.  When  Logan  v.  Fairlie  (e)  was 
first  decided,  the  great  principle  on  which  these  cases  depend 
was  not  understood.  It  is  not  true,  as  there  stated,  that 
administration  must  be  taken  out  in  England  in  order  that 
the  personal  property  in  England  of  a  testator  domiciled 
abroad  should  be  administered  here. 

(a)  Which  declares  that  duty  shall  be  payable  "for  every  legacy, 
specific  or  pecuniary,  or  of  any  other  description,  of  the  amount  of  201. 
or  upwards,  given  by  any  will  or  testamentary  instrument  of  any  person 
out  of  his  or  her  personal  or  movable  estate,  or  charged  upon  his  or  her 
heritable  estate,"  &c. 

(6)  3  Dunl.,  Bell,  Mur.,  &  Dona.  1309. 

(c)  Ante,  Vol.  II.,  p.  48.  (d)  Ambler,  26. 

(e)  2  Sim.  &  Stu.  284  ;  1  My.  &  Cr.  59. 
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[Lord  Campbell.  —  In  that  case  the  principle  of  domicile 
was  not  applied.] 

It  was  not.  That  case  was  decided  on  the  supposed  au- 
thority of  The  Attorney- Greneral  v.  Cockerell^  (a)  and  The 
Attorney- G-eneral  v.  Beatson.  (5)  Logan  v.  Fairlie  was  in 
substance  reversed  in  the  case  of  Arnold  v.  Arnold  (c)  by 
Lord  Chancellor  Cottenham.  And  The  Attorney-  Greneral  v. 
CocJcerell  was  distinctly  reversed  in  The  Attorney- Greneral 
V.  Forbes,  (c?)  In  re  Ewin  (e)  was  exactly  the  converse  of 
this  case.  That  case  shows  that  if  a  party  is  domiciled  in 
England,  he  pays  legacy  duty  on  personal  property  situated 
abroad.  The  domicile  gives  the  law.  The  property  there 
had  not  even  been  transmitted  to  this  country,  and  yet  the 
duty  was  held  payable,  because  the  party  was  domiciled 

*  4  here  at  the  time  of  his  death.     That  *  case  clearly 

establishes  that  personal  property  for  all  purposes  what- 
ever follows  the  domicile  of  the  owner. 

[The  Lord  Chancellor.  —  It  was  treated  there  precisely 
as  if  it  was  money  in  the  different  countries  abroad.  But 
the  administrator  had  dealt  with  it  in  England.] 

Not  quite  so ;  the  case  is  still  stronger,  for  he  had  taken 
measures  for  the  very  purpose  of  avoiding  the  payment  of 
legacy  duty,  by  not  dealing  with  it,  but  transferring  it  by 
means  of  foreign  powers  of  attorney.  In  the  case  of  In  re 
Bruce^  (^)  it  was  held  that  the  property  of  an  American 
citizen,  situated  in  England,  the  testator  dying  abroad,  was 
not  liable  to  legacy  duty.  The  only  distinction  between  that 
case  and  the  present  is,  that  the  party  there  was  a  foreigner : 
be  having,  upon  the  peace  which  followed  the  American 
Revolution,  elected  to  be  an  American,  and  not  a  British 

(a)  1  Price,  165.  (&)  7  Price,  560. 

(c)  2  My.  &  Cr.  256. 

(cZ)  Ante,  Vol.  II.,  p.  48  ;  nom.  Attorney- General  v.  Jackson,  8  Bli. 
N.  s.  15. 

(e)  1  Cr.  &  Jerv.  151;  1  Tyr.  92. 
Ig)  2  Cr.  &  Jerv.  436  ;  2  Tyr.  475. 
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subject.  In  all  other  respects  that  ease  is  identical  with  the 
present.  That  difference  alone  does  not  affect  the  principle 
on  which  this  case  is  to  be  decided.  The  next  case  is  that 
of  Logan  v.  Fairlie^  (a)  upon  its  second  discussion.  There 
it  was  argued  that  Attorney-  General  v.  Forbes  had  overruled 
the  decision  previously  given  in  that  case  by  the  Vice-Chan- 
cellor.  On  the  other  hand,  it  was  answered  that  the  Lord 
Chancellor,  in  the  House  of  Lords,  had  expressly  declared 
that  that  case  did  not  overrule  any  of  the  previous  cases. 
But  the  Lords  Commissioners,  in  deciding  the  case  then 
before  them,  treated  the  previous  decision  as  in  substance 
overruled,  and  the  domicile  of  the  party  was  held  to  settle 
the  law  as  to  the  administration  of  personal  property,  and 
therefore  as  to  the  duty  which  was  payable  on  it.  Arnold  v. 
Arnold  (6)  is  exactly  in  point  with  the  present  case.  There 
the  party  was  a  British  subject,  domiciled  in  India,  and  the 
property  had  been  remitted  to  England,  and  the  legacy 
duty  was  *  held  not  to  be  payable.  *  5 

[Lord  Campbell.  —  It  seems  to  be  assumed  there  that  an 
Englishman  who  holds  in  India  a  civil  or  military  appoint- 
ment acquires  thereby  an  Indian  domicile.  But  has  that 
been  decided  ?] 

There  has  been  no  direct  decision  to  that  effect.  The 
latest  case  is  that  of  The  Attorney- G-eneral  v.  Dunn^  (c)  and 
there  legacy  duty  was  held  to  be  payable  because  circum- 
stances did  not  show  that  the  deceased  had  obtained  a  foreign 
domicile ;  and  his  English  domicile  was  therefore  held  to 
remain.  The  doubts  there  hinted  at  do  not  affect  the  de- 
cision. Then  came  In  re  Coales,  (c?)  and  there  the  legacy 
duty  was  held  to  be  payable  because  the  testator  was  domi- 
ciled in  England  at  the  time  of  his  death,  and  that  domicile 
affected  his  foreign  property. 

The  question  of  domicile  is  that  alone  on  which  these 
cases  depend ;  and  it  must  be  so,  for  personal  property  having 


(a)  1  My.  &  Cr.  59. 
(c)  6  M.  &.  W.  511. 


(6)  2  My.  &  Cr.  256. 
(d)  7  M.  &  W.  390. 
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of  itself  no  situs,  the  moment  you  get  the  domicile  of  the 
party,  you  get  the  situs  of  the  property.  This  case  was  ex- 
pressly decided  on  the  erroneous  notion  that  the  principle 
that  personal  property  has  no  situs  of  its  own  was  not  appli- 
cable. The  duty  must  be  payable  according  to  the  law 
which  regulates  the  succession  of  the  property.  The  law  of 
succession  of  personal  property  is  that  of  the  domicile  of 
the  party  leaving  it.  Is  the- property  of  a  testator  to  pay 
legacy  duty  both  in  the  country  where  it  is  situated,  and  in 
that  in  which  the  testator  dies,  or  only  in  the  country  where 
the  property  is  situated  ?  and,  if  the  latter,  how  is  the 
property  to  be  calculated,  and  how  is  the  duty  to  be  appor- 
tioned ?  There  would  be  immeasurable  difficulties  attending 
the  application  of  a  rule  subject  to  so  many  variations.  The 
only  sensible  rule  is  to  make  the  property  subject  to  the  duty, 
which  the  law  of  the  domicile. of  the  testator  indicates. 

The  Solicitor-  General  (^Sir  W.  Follett)  and  Mr.  Cromp- 
*  6  ton,  for  the  defendant  in  error.  —  This  is  the  first  *  time 
in  which  mere  domicile  has  been  put  forward  as  entirely 
deciding  the  question  of  the  liability  to  legacy  duty.  The 
party  here  has  the  burden  of  the  execution  of  the  will  cast 
upon  him,  and  in  respect  of  that  burden  the  legacies  he  pays 
must  be  subject  to  legacy  duty.  The  words  of  the  36  Geo. 
3,  c.  52,  show  this. 

[Lord  Campbell.  —  You  say  that  the  statute  attaches  on 
the  executor.  Then  you  must  make  a  partition.  You  can- 
not say  that  the  statute  attaches  upon  him  in  respect  of  prop- 
erty over  which  it  does  not  give  him  control.  You  cannot 
say  that  the  property  abroad  must  pay  English  duty.] 

The  statute  has  not  imposed  the  duty  on  such  property. 
It  is  the  property  which  he  deals  with  under  the  English  law 
that  is  liable  to  duty.  Before  the  36  Geo.  3,  c.  52,  the  legacy 
duty  was  only  a  receipt  tax.  That  speaks  decisively  as  to  the 
place  where  the  duty  was  to  be  paid ;  namely,  where  the 
legacy  was  paid  by  one  party  and  received  by  another.  In 
some  respects  that  is  kept  up  by  the  27th  section  of  the  36 
[6] 
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Geo.  3,  where  a  receipt  is  still  required  to  be  taken.  The 
case  of  In  re  -Bruce  (a)  is  no  authority  the  other  way ;  for 
there  the  testator  was  a  foreigner. 

[Lord  Campbell.  —  Then  you  rely  on  the  circumstance  that 
the  testator  in  this  case  was  an  English  subject.] 

That  is  so.  The  property  of  a  British  subject  is,  under 
the  clear  and  comprehensive  expressions  of  the  statute,  liable 
to  legacy.  But  there  is  no  reason  why  the  property  of  a 
foreigner  situated  in  this  country  should  not  pay  legacy  duty. 
It  is  administered  here,  and  is,  therefore,  subject  to  duty. 
In  Logan  v.  Fairlie,  (6)  the  decision  by  the  Lords  Commis- 
sioners proceeded  on  grounds  that  by  no  means  affect  the 
present  case.  That  case  was  much  relied  on  in  Arnold  v. 
Arnold^  which,  for  the  same  reason,  is  not  applicable  here. 
Both  proceeded  on  the  question  of  appropriation  of  the  money. 
The  introduction  of  the  question  of  appropriation  shows  on 
what  the  payment  of  the  legacy  duty  must  depend.  It  de- 
pends entirely  on  the  place  where  the  will  is  admin- 
istered, and  where  the  *  executor  takes  on  himself  the  *  7 
burden  of  that  administration.  In  the  present  instance 
that  place  was  Scotland,  and  the  Scotch  law,  therefore,  at- 
tached upon  it. 

The  Lords,  interrupting  the  argument,  intimated  that  as 
this  was  a  case  of  considerable  importance,  affecting  the 
whole  empire,  it  ought  to  be  argued  in  the  presence  of  the 
Judges  ;  but  the  argument  must  then  be  by  only  one  counsel 
on  a  side. 

This  further  argument  took  place  on  the  17th  February, 
1845,  when  Lord  Chief  Justice  Tindal,  Justices  Maule, 
CoLTMAN,  and  Creswell,  and  Barons  Parke,  Rolfe,  and 
Platt  attended  in  the  House. 

February  17,  18,  1845. 

Mr.  Kelly  (with  whom  was  Mr,  Anderson,  for  the  plaintiff 
in  error.)  —  The  domicile  of  the  testator  or  intestate  decides 


(a)  2  Cr.  &  Jerv.  436. 


(h)  1  My.  &  Cr.  59. 
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the  question  whether  the  legacy  duty  is  or  is  not  payable.  In 
this  case  the  domicile  was  at  Demerara,  where,  by  the  law  of 
the  colony,  no  legacy  duty  is  payable.  None,  therefore,  can 
be  demanded.  It  will  be  contended  for  the  Crown  that  the 
duty  is  payable  because  the  testator  was  a  British  subject, 
and  that  the  very  general  and  extensive  words  employed  in 
the  statute  embrace  such  a  case  as  the  present.  It  will 
further  be  argued,  that  as  the  property  was  in  part  at  least 
locally  situated  in  this  country,  the  duty  attaches  upon  it ; 
but  it  is  submitted  that  the  situs  of  the  property  does  not  in 
the  least  degree  affect  the  question. 

As  to  the  first  point,  the  words  of  the  statute  are  confined 
to  the  wills  of  persons  domiciled  in  Great  Britain,  and  do  not 
apply  to  the  wills  of  persons  domiciled  either  in  Ireland  or 
the  colonies,  and  cannot  certainly  apply  to  the  wills  of  per- 
sons domiciled  in  foreign  countries.  The  words  of  the  stat- 
ute, however  extensive,  are  not  of  universal  application.  To 
make  all  these  classes  of  persons  subject  to  the  duties  im- 
posed by  the  statute,  they  should  have  been  expressly  named 
in  its  provisions.  That  has  not  been  done,  and  they  cannot 
by  mere  implication  be  rendered  liable  to  burdens  of  this 

*  8  sort.    The  decision  now  impeached  *  would,  if  main- 

tained, operate  as  a  premium  on  fraud.  The  legacy 
duty  is  claimed  because  it  is  said  that  the  debts  in  Scotland 
due  to  the  deceased  constituted  personal  estate,  to  obtain 
which  it  was  necessary  to  put  the  law  in  motion.  Had  the 
Scotch  debtors  acted  honestly,  they  would  have  remitted  the 
money  to  Demerara  without  the  intervention  of  the  law,  and 
according  to  that  argument  no  legacy  duty  would  then  have 
been  payable. 

It  cannot  be  said  that  the  duty  payable  under  this  statute 
is  payable  upon  legacies  under  wills  made  in  Ireland,  for  if 
so,  such  legacies  would  have  to  pay  duty  twice  over,  since 
there  is  a  separate  Act  of  Parliament  imposing  a  duty  on 
legacies  in  Ireland.  Nor  can  it  be  contended  that  because 
the  testator  was  a  British  subject,  his  property  in  Demerara 
was  liable  to  his  duty,  for  that  would  be  to  levy  a  tax  in  the 
colonies  under  the  authority  of  an  English  Act  of  Parlia- 
ment, a  right  to  do  which  has  been  distinctly  and  formally 
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disclaimed  by  the  Crown.  If  the  duty  attaches  at  all  in  this 
case,  it  does  so  only  upon  the  property  in  this  country.  But 
even  that  ground  of  liability  cannot  be  insisted  on.  In  the 
first  place,  the  Act  makes  no  distinction  as  to  parts  of  the 
property.  It  does  not  declare  that  one  part  here  shall  pay, 
and  another  part,  situated  elsewhere,  shall  not  pay.  It  makes 
the  whole  of  the  personal  property  liable  together,  and  in 
respect  of  one  and  the  same  title.  Suppose  a  man  to  die  in 
Demerara,  and  to  leave  40,000Z.  of  personal  property ;  that  of 
that  sum  20,000Z.  were  in  Demerara  and  20,000^.  were  in  this 
country ;  and  suppose  the  executor  to  come  to  this  country 
to  realize  the  money  here,  how  is  the  government  to  appor- 
tion the  duty  when  the  legacies  are  paid  as  much  out  of  the 
Demerara  as  out  of  the  English  funds  ?  The  statute  has  not 
provided  for  any  such  case.  The  liability  to  probate  duty 
is  altogether  a  different  matter,  for,  no  doubt,  wherever  the 
party  takes  out  a  probate,  he  must  pay  the  duty  upon 
it.  The  cases  of  Thome  v.  Watkins  (a)  and  Pipon  *  v.  *  9 
Pipon  (6)  explain  the  confusion  which,  upon  this  point, 
has  arisen  in  the  argument  on  the  other  side.  So  that  on  the 
terms  of  the  statute  itself  it  is  contended  that  this  duty  is  not 
payable. 

Then  as  to  the  authorities :  The  Attorney-  Gfeneral  v.  Cock- 
erell  (<?)  and  The  Attorney-  Greneral  v.  Beatson  (c?)  can  no 
longer  be  considered  as  law.  The  case  of  In  re  Ewin  (g) 
clearly  settles  that  the  local  situation  of  the  property  does 
not  affect  the  question. 

[The  Lord  Chancellor.  — ■  In  the  case  of  Jackson  v. 
Forbes^  (^)  the  property  at  the  time  of  the  death  of  the 
testator  was  in  this  country;  in  Ewin's  Case  it  was  in  the 
funds  of  four  different  foreign  countries,  so  that,  putting 
the  two  cases  together,  the  circumstances  are  exactly  what 
they  are  here.] 

(a)  2  Ves.  35.  (h)  Ambler,  26. 

(c)  1  Price,  165.  {d)  7  Price,  560. 

(e)  1  Cr.  &  Jerv.  151  ;  1  Tyr.  92. 

(g)  2  Cr.  &  Jerv.  382  ;  see  also  The  Attorney- General  v.  Forbes, 
ante,  Vol.  11.,  p.  48;  nom.  Attorney- General  v.  Jackson,  8  Bli.  n.  s.  15. 
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That  is  so,  and,  taking  the  cases  together,  they  form  a 
complete  answer  to  the  claim  set  up  here.  The  words  of 
the  Act  cannot  apply  to  all  persons  whatever.  They  mnst 
be  limited  in  some  way :  then  how  are  they  to  be  limited  ? 
The  authorities  show  that  they  are  to  be  limited  by  the 
domicile  of  the  party  at  the  time  of  his  death.  In  re  Ewin 
is  a  clear  authority  for  that  -proposition.  And  so  is  In  re 
Bruce ^  {a)  where  property  belonging  to  a  foreigner  who  died 
abroad,  though  such  property  was  situated  in  England,  and 
was  administered  by  an  English  executor,  was  held  not  liable 
to  legacy  duty.  The  doctrine  thus  laid  down  was  acted  on 
in  Arnold  v.  Arnold^  Qi)  where  Lord  Cottenham  said,  When 
the  Act  speaks  of  the  will  of  '  any  person  whatever,'  and 
makes  this  duty  payable  out  of  the  personal  estate,  it  must, 
I  think,  be  considered  as  speaking  of  persons  and  wills  and 
personal  estates  in  this  country."  Acting  upon  that 
*  10  construction,  his  Lordship  held  that  a  testator  *  dom- 
iciled in  India  was  not  a  person  who  fell  within  the 
provisions  of  the  Act.  To  the  same  effect  is  the  final  deci- 
sion in  Jackson  v.  Forbes^  which  was  first  decided  in  the 
Court  of  Exchequer,  (c)  then  went  into  Chancery,  where  the 
decision  was  affirmed  as  of  course,  and  finally  came  here,  (c?) 
It  is  true  that,  in  moving  the  judgment  on  that  case  in  this 
House,  Lord  Brougham  said  (e)  that  he  did  not  overrule  any 
of  the  former  cases ;  but  still  it  is  clear  that  the  judgment  of 
this  House  proceeded  on  the  law  of  the  domicile  as  that 
which  decided  the  liability  to  legacy  duty,  —  a  circumstance 
which  was  quite  inconsistent  with  two  of  the  cases  there  re- 
ferred to  in  argument.  The  case  of  In  re  Coales,  Qg)  which 
occurred  some  time  afterwards  in  the  Court  of  Exchequer, 
showed  that  the  law  as  laid  down  in  The  Attorney- G-eneral  v. 
Forbes  was  considered  as  settled.  The  question  came  again 
to  be  considered  in  the  Commissioners  of  Charitable  Donations 
V.  Devereux^  Qi)  where,  though  the  will  was  that  of  a  British 

(a)  2  Cr.  &  Jerv.  436;  2  Tyr.  475.  (6)  2  My.  &  Cr.  270. 

(c)  2  Cr.  &  Jerv.  382. 

\d)  Ante,  Vol.  11. ,  p.  48  ;  8  Bli.  N.  s.  15. 

(e)  Ante,  Vol.  II.,  p.  83.  (^)  7  M.  &  W.  390. 

(A)  6  Jurist,  616. 
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subject,  and  the  executors  were  likewise  British  subjects,  and 
the  property  was  situated  in  this  country,  the  Vice-Chancellor 
held  that  the  domicile  of  the  testator  determined  the  question, 
and  as  that  domicile  was  in  a  foreign  country,  the  duty  was 
not  payable. 

On  the  authorities,  therefore,  as  well  as  on  the  construction 
of  the  Act  itself,  the  judgment  of  the  Court  below  ought  to 
be  reversed. 

The  Solicitor- Creneral  (Sir  F.  Thesiger},  with  whom  was 
Mr.  Crompton^  for  the  Crown.  —  The  question  which  arises 
in  the  present  case  has  never  yet  been  settled.  Its  impor- 
tance and  difficulty  appear  to  have  been  felt  by  this  House. 
The  whole  argument  upon  the  other  side  is  made  to  rest  upon 
the  domicile  of  the  party.  It  is  most  remarkable  that  in 
no  other  cases  but  those  of  Ewin  and  of  Bruce  were 
*  the  decisions  rested  on  the  principle  of  domicile.  That  *  11 
is  not  the  true  principle  by  which  the  law,  applicable  to 
such  a  case  as  the  present,  is  to  be  determined.  The  duty 
attaches  here,  wherever  there  is  a  person  acting  in  this  country 
in  execution  of  the  will.  That  is  the  principle  which  must 
govern  the  decision,  and  which  will  alone  reconcile  all  the 
cases. 

By  all  the  statutes  passed  before  the  36  Geo.  3,  the  legacy 
duty  was  payable  on  the  receipt  of  the  money.  If  a  native 
paid  a  legacy  to  a  foreigner,  that  legacy  would,  on  the  pay- 
ment being  made,  have  been  liable  to  the  receipt  stamp  duty. 
That  shows  that  there  was  no  statutory  distinction  as  to  lia- 
bility. In  passing  that  statute  it  was  not  the  intention  of 
the  legislature  to  change  the  liability,  and  merely  to  impose  a 
higher  rate  of  duty.  The  liability  remained  as  before.  That 
liability  depends  on  the  act  of  administering  the  fund.  The 
question,  therefore,  is  whether  the  act  of  administering  the 
fund  in  Scotland  was  the  act  of  paying  legacies,  whether  it 
was  an  act  done  in  Great  Britain,  so  as  to  enable  the  provi- 
sions of  the  statute  to  attach  upon  it ;  for  it  must  be  admitted 
that  in  terms  this  is  a  statute  limited  to  Great  Britain.  No 
one  can  doubt  that  here  has  been  an  act  of  paying  legacies 
within  Great  Britain ;  and  the  provisions  of  the  statute  do 
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therefore  attach  upon  it.  What  are  the  words  of  the  Statute 
55  Geo.  3,  c.  184  ?  They  are  (adopting  those  used  in  the 
36  Geo.  3,  c.  52,  §  2),  that  "  for  every  legacy,  specific  or  pe- 
cuniary, given  by  any  will  of  any  person  out  of  his  personal 
or  movable  estate,  or  out  of  or  charged  upon  his  real  or 
heritable  estate,"  the  duties  imposed  by  that  act  shall  be  pay- 
able. It  is  impossible  to  employ  words  more  general  and 
comprehensive,  and  the  burden  of  showing  that  these  lega- 
cies are  not  liable  to  the  duty  lies  upon  those  who  claim  the 
exemption,  and  must  be  made  out  by  something  more  direct 
than  the  supposed  application  of  a  principle  of  law,  which, 

however  well  established,  must  be  deemed  inapplicable 
*  12   to  *  the  fiscal  regulations  of  a  country.    Here  there  is  a 

British  subject  "  taking  on  himself  the  execution  of  the 
will,"  that  being  the  very  expression  used  in  the  earliest 
Acts  of  Parliament,  and  paying  legacies  out  of  the  personal 
estate.  Where  the  case  is  so  clearly  within  the  words  of  the 
statute,  the  principle  of  domicile  cannot  apply  to  make  those 
words  inoperative.  The  property,  the  executor,  and  the  leg- 
atees were  in  this  country,  and  the  executor  was  obliged  to 
take  out  probate  here  in  order  to  administer  that  very  prop- 
erty. The  honesty  or  dishonesty  of  the  debtor  does  not  affect 
the  matter.  The  question  is  whether  a  probate  was  necessary 
or  not,  —  was  the  unappropriated  property  in  this  country, 
which  the  party  got  possession  of  in  his  representative  char- 
acter, —  a  character  with  which  the  English  law  clothed  him, 
and  did  he  distribute  it  to  legatees  in  this  country  ?  These 
questions  must  be  answered  in  the  affirmative.  It  may  be 
admitted  that,  if  after  probate  taken  out,  the  money  had 
been  voluntarily  paid  by  the  bankers :  the  mere  act  of  taking 
out  probate  would  not  of  itself  decide  the  question,  whether 
the  legacy  duties  were  payable  or  not.  The  real  question  is, 
whether  the  party  obtained  the  money  in  his  representative 
character  under  the  probate,  or  only  as  the  mere  attorney  or 
agent  of  the  testator.  The  argument  on  the  other  side  would 
go  to  relieve  a  party  from  the  payment  of  the  legacy  duty, 
though  some  of  the  legacies  were  specifically  payable  abroad, 
and  some  specifically  payable  here.  Now,  not  one  of  the 
authorities  goes  further  than  to  say  that  where  the  appropri- 
[12] 
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ation  of  the  fund  has  been  made  abroad,  and  the  fund  is 
transmitted  here,  and  a  mere  act  of  payment  by  an  agent  un- 
der the  authority  of  that  foreign  appropriation  is  made  here, 
the  legacy  duty  is  not  payable.  No  such  specific  appropria- 
tion was  made  here.  So  that  even  if  the  law  was  as  thus 
stated,  it  would  not  exempt  the  party  in  this  instance  from 
the  payment  of  the  duty. 

The  domicile  may  fix  the  law  of  the  succession ;  but  it 
does  not  affect  the  payment  of  the  legacy  duty.  The 
earlier  *  authorities  are  all  supposed  to  have  been  over-  *  13 
ruled  by  the  case  of  The  Attorney- General  v.  Forbes^  (a) 
but  though  the  authority  of  The  Attorney-  General  v.  CocJc- 
erell  (b)  and  The  Attorney- General  v.  Beatson  (c)  may, 
perhaps,  not  be  sustainable  to  the  full  extent  of  what  was 
once  supposed  to  be  the  rule  they  laid  down,  they  are  con- 
sistent with  the  principle  now  submitted  as  that  on  which  the 
House  will  decide  ;  namely,  that  the  liability  to  duty  attaches 
on  administration  of  the  fund  in  this  country ;  and  to  that 
extent  at  least  they  are  valid  authorities.  In  the  latter  of 
these  two  cases  especially,  Mr.  Murray,  who  was  the  resid- 
uary legatee,  and,  as  such,  entitled  to  the  whole  of  the 
money,  might  have  received  it  from  the  agents  to  whom  it 
was  transmitted ;  but  he,  unnecessarily,  took  out  administra- 
tion with  the  will  annexed,  and  the  Court  therefore  held  that 
the  legacy  duty  attached  upon  the  property  afterwards  re- 
ceived by  him.  The  case  of  Logan  v.  Fairlie  (^d)  does  not 
impeach  this  principle.  On  the  contrary,  the  principle  now 
contended  for  was  laid  down  in  the  first  decision  there  by  the 
Vice-Chancellor,  and  was  subsequently  applied  by  Lord  CoT- 
TENHAM,  (e)  who,  howcvcr,  excepted  that  case  from  its  oper- 
ation, because  he  held  that  there  the  money  had  been  directly 
appropriated  in  the  East  Indies,  and  devoted  to  a  particular 
and  distinct  purpose  here  ;  so  that  all  that  was  done  here  was 
the  mere  act  of  paying  by  the  hands  of  an  agent. 

[The  Lord  Chancellor.  —  The  last  case  of  Logan  v.  Fair- 

(a)  Ante,  VoL  II.,  p.  48.  (h)  1  Price,  165. 

(c)  7  Price,  560.  {d)  2  Sim.  &  Stu.  284. 

(c)  1  My.  &  Cr.  59,  68. 
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lie  is  nothing  more  than  this :  The  Court  did  not  decide  any- 
other  question  than  whether  there  had  been  or  not  an  appro- 
priation in  India.] 

But  Lord  CoTTENHAM  must  be  taken  to  have  admitted  the 
rule  as  to  the  liability  to  duty  laid  down  by  the  Vice-Chan- 
cellor. 

[The  Lord  Chancellor.  —  Nothing  was  decided  but  the 
question  of  appropriation.] 

*  14  The  case  of  Jackson  v.  Forbes  (a)  is  no  *  authority 
for  the  plaintiff  in  error ;  for  that  turned  on  the  ques- 
tion whether  the  fund  .had  or  had  not  been  appropriated  in 
India.  The  same  observation  may  be  made  on  that  case, 
when,  under  the  name  of  The  Attorney-  General  v.  Forbes,  (5) 
it  came  before  this  House.  Lord  Brougham  there  referred 
to  the  two  cases  of  Attorney-  General  v.  Coeherell  and  Attor- 
ney-General V.  Beatson,  and  said  that  the  House  did  not 
overrule  any  of  the  preceding  cases,  but  that  each  rested  on 
its  peculiar  circumstances.  The  next  case  is  that  of  Arnold  v. 
Arnold,  (c^)  and  though  it  must  be  admitted  that  that  case 
cannot  be  reconciled  with  the  cases  of  the  Attorney-  General 
V.  Cockerell  and  The  Attorney-  General  v.  Beatson,  yet  in  de- 
livering judgment  there.  Lord  Cottenham  took  great  care  to 
show  that  it  did  not  fall  within  the  authority  of  Logan  v. 
Fair  lie. 

[The  Lord  Chancellor. — I  consider  that  in  all  these  cases 
domicile  was  the  basis  of  the  whole  judgment ;  the  only  ques- 
tion was  what  was  the  effect  of  the  other  circumstances  upon 
the  rule  of  domicile.] 

It  seems  difficult  to  come  to  that  conclusion,  since  the  rule 
as  to  domicile  would  have  rendered  quite  unnecessary  any 
discussion  as  to  the  appropriation  of  the  fund.    Domicile,  in 


(a)  2  Cr.  &  Jerv.  282. 
(c)  Ante,  Vol.  II.,  p.  82. 
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some  of  these  cases,  never  was  argued  upon,  and  was  not 
made  the  ground  of  the  decision.  This  is  especially  to  be 
observed  in  the  case  of  Arnold  v.  Arnold. 

[The  Lord  Chancellor.  —  In  that  case  all  the  funds  were 
sent  here  from  India,  to  be  administered  here  according  to  the 
Will.] 

No ;  they  were  sent  for  the  mere  purpose  of  being  paid  to 
the  legatees.  Strictly  speaking,  there  was  no  administration 
here:  that  is  a  term  of  a  technical  nature.  If  the  fund  is 
sent  over  to  be  divided,  it  is  sent  over  for  the  purpose  of 
administration  ;  but  if  it  is  sent  merely  to  be  paid,  the  per- 
son paying  it  would  exercise  no  discretion,  and  then  there 
would  be  no  administration. 

If  this  statute  does  not  apply  to  property  coming  from 
abroad  to  be  distributed  in  this  country,  how  can  the 
probate  *  duty  be  payable  ?    There  can  be  no  distinc-  *  15 
tion  in  principle  between  probate  and  legacy  duty. 
Both  are  the  *  subjects  of  the  fiscal  regulations  of  this 
country. 

[The  Lord  Chancellor.  —  If  a  will  is  made  by  a  foreigner 
resident  abroad,  and  it  is  necessary  to  administer  his  estate 
in  England,  probate  must  be  taken  out  for  that  purpose,  and 
probate  duty  becomes  paj^able  upon  the  mere  taking  out  of 
the  probate ;  but  the  question  here  is,  whether,  under  such 
circumstances,  legacy  duty  will  be  payable.] 

In  the  case  of  In  re  Bruce^  (^a)  the  Court  asked  whether 
Bruce  was  a  foreigner.  That  question  would  not  have  been 
put,  if  domicile  could  have  given  the  rule.  According  to 
Doe  V.  AcJclam,  (h)  there  could  be  no  doubt  that  Bruce  having 
elected  the  United  States  as  his  country,  was  a  citizen  of  those 
states,  and  the  case  proceeded  on  that  fact,  and  he  was  held 
entitled  to  transmit  property  to  this  country  free  from  any 
British  burden.    That,  however,  is  bad  law.    Property  in 


(a)  2  Cr.  &  Jerv.  436. 


(b)  2  B.  &  C.  779. 
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this  country  is  liable  to  British  burdens,  although  it  may  be  a 
foreigner's  property.  In  re  Coales.  (a)  The  income  tax  is 
a  proof  of  this. 

The  Attorney- Creneral  v.  Dunn  (J)  is  the  first  case  in  which 
the  question  of  domicile  was  distinctly  submitted  to  the  Court ; 
but,  as  the  Court  held  that  in  fact  the  testator  had  an  English 
domicile,  that  question  was  not  decided.  The  last  case  on 
the  subject  is  that  of  The  Commissioners  of  Charitable  Bequests 
V.  Bevereux^  (c)  and  it  is  impossible  that  the  Vice-Chancellor 
could  have  said  what  is  there  imputed  to  him,  for  he  is  made 
to  refer  to  Re  Bruce ^  and  to  say,  "  whether  the  testator  there 
was  a  British  subject  does  not  appear ; "  when  it  does  most 
clearly  appear  from  several  parts  of  that  case  that  Bruce  was 
a  foreigner. 

[The  Lord  Chancellor.  —  The  decision  as  reported  in  the 
Jurist  is  right,  but  the  judgment  is  wrong  in  terms.  It 
*16   does  not  matter,  *for  the  purpose  of  this  argument, 
what  are  the  expressions  used,  but  what  was  the  point 
decided  ?    According  to  my  view  of  the  subject,  the  decision 
there  was  correct,  for  the  domicile  was  in  France.] 

There  is  one  case  decided  in  Scotland,  by  Lord  Chief  Baron 
Shepherd,  which,  if  considered  an  authority,  must  govern  the 
present.  It  is  the  case  of  the  Advocate-  G-eneral  v.  Col.  F,  W. 
Grrant.  There  the  party  was  domiciled  abroad ;  he  made  a 
will ;  the  executor  resided  in  Scotland.  The  testator  had  real 
and  personal  property  in  Scotland,  and  he  left  legacies  (which 
were  charged  on  the  realty),  to  persons  who  were  resident 
there.  The  will  was  administered  in  Scotland,  and  the  Court 
held  that  the  legacy  duty  attached.  This  case  is  stated  from 
the  copy  of  the  notes  of  the  Chief  Clerk  of  the  Remembran- 
cer's office  in  Scotland,  and  is  directly  in  point  with  the  pres- 
ent. The  Court  there  said  that  the  executor  being  resident 
in  Scotland,  the  question  as  to  the  testator  residing,  and  the 
will  being  made  abroad,  did  hot  arise,  and  that  the  real  prin- 


(a)  7  M.  &  W.  590.  (&)  6  M.  &  W.  511. 

(c)  6  Jurist,  616 ;  since  reported  13  Sim.  14. 
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ciple  was  that  the  law  affected  British  property,  that  is  to  say, 
property  to  which  the  party  derived  title  from  British  law  and 
British  courts. 

This  case  differs  from  the  Indian  cases  in  one  very  impor- 
tant respect.  In  them,  the  property,  at  the  time  of  the  death 
of  the  testator,  was  in  India ;  here  it  was  in  Scotland.  In 
them,  therefore,  the  question  arose  whether  the  property  was 
appropriated  before  it  reached  this  country.  That  question 
cannot  arise  here.  Those  cases  are  therefore  inapplicable  to 
the  present,  so  far  at  least  as  they  are  put  forward  as  authori- 
ties which  must  decide  it.  The  fund  in  this  case  was  here, 
the  executor  was  here,  the  administration  of  the  fund  was 
here,  and  that  fund,  therefore,  became  liable  to  the  payment 
of  British  legacy  duty.  The  judgment  of  the  Court  below 
must  be  afQrmed. 

The  Lord  Chancellor.  —  The  Solicitor-General  has,  in 
my  view  of  the  case,  stated  every  thing  that  the  sub- 
ject *  admits  of.  The  argument  has  been  an  able  one  ;  *  17 
but,  notwithstanding  what  has  fallen  from  him,  we  do 
not  think  it  necessary  to  hear  Mr,  Kelly  in  reply.  I  propose 
to  put  the  following  question  to  the  Judges  ;  "  A.,  a  British- 
born  subject,  born  in  England,  resided  in  a  British  colony. 
He  made  his  wiU,  and  died  domiciled  there.  At  the  time  of 
his  death  he  had  debts  owing  to  him  in  England.  His  exec- 
utors in  England  collected  these  debts,  and  out  of  the  money 
so  collected  paid  legacies  to  certain  legatees  in  England.  The 
question  is,  are  such  legacies  liable  to  the  payment  of  legacy 
duty?" 

Lord  Chief  Jiustice  Tindal,  in  the  name  of  his  brethren, 
requested  time  to  consider  the  question. 

The  request  was  acceded  to,  and  the  House  was  ad- 
journed during  pleasure.  In  about  an  hour  the  House  was 
resumed. 

Lord  Chief  Justice  Tindal  then  delivered  the  unanimous 
opinion  of  the  Judges.    Having  read  the  question  put  to  the 
Judges,  he  said :  In  answer  to  this  question  I  have  the  honour 
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to  inform  your  Lordships  that  it  is  the  opinion  of  all  the 
Judges  who  have  heard  the  case  argued,  that  such  legacies 
are  not  liable  to  the  payment  of  legacy  duty. 

It  is  admitted  in  all  the  decided  cases,  that  the  very  general 
words  of  the  statute,  "•  every  legacy  given  by  any  will  or  tes- 
tamentary instrument  of  any  person,"  must  of  necessity  re- 
ceive some  limitation  in  their  application,  for  they  cannot  in 
reason  extend  to  every  person,  everywhere,  whether  subjects 
of  this  kingdom  or  foreigners,  and  whether  at  the  time  of 
their  death  domiciled  within  the  realm  or  abroad.  And  as 
your  Lordships'  question  applies  only  to  legacies  out  of  per- 
sonal estate,  strictly  and  properly  so  called,  we  think  such 
necessary  limitation  is,  that  the  statute  does  not  extend  to 
the  will  of  any  person  who  at  the  time  of  his  death  was 

domiciled  out  of  Great  Britain,  whether  the  assets  are 
*  18  locally  situate  within  England  or  *  not.   For  we  cannot 

consider  that  any  distinction  can  be  properly  made  be- 
tween debts  due  to  the  testator  from  persons  resident  in  the 
country  in  which  the  testator  is  domiciled  at  the  time  of  his 
death,  and  debts  due  to  him  from  debtors  resident  in  another 
and  different  country  ;  but  that  all  such  debts  do  equally  form 
part  of  the  personal  property  of  the  testator  or  intestate,  and 
must  all  follow  the  same  rule ;  namely,  the  law  of  the  domicile 
of  the  testator  or  intestate. 

And  such  principle  we  think  may  be  extracted  from  all  the 
later  decided  cases,  though  sometimes  attempts  have  been 
made,  perhaps  ineffectually,  to  reconcile  with  them  the  earlier 
decisions.  There  is  no  distinction  whatever  between  the  case 
proposed  to  us  and  that  decided  in  the  House  of  Lords,  The 
Attorney-  General  v.  Forbes,  (a)  except  the  circumstance  that 
in  the  present  question  the  personal  property  is  assumed  to 
be,  for  the  purpose  of  the  probate,  locally  situated  in  England, 
at  the  time  of  the  testator's  death.  But  that  circumstance 
was  held  to  be  immaterial  in  the  case  In  re  Ewin,  (5)  where 
it  was  decided  that  a  British  subject  dying  domiciled  in  Eng- 
land, legacy  duty  was  payable  on  his  property  in  the  funds  of 
Russia,  France,  Austria,  and  America. 


(a)  Ante,  Vol.  11.,  p.  48. 
[18] 
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And  again,  in  the  case  of  Arnold  v.  Arnold,  (a)  where  the 
testator,  a  natural-born  Englishman,  but  domiciled  in  India, 
died  there,  it  was  held  by  Lord  Chancellor  Cottenham,  that 
the  legacy  duty  was  not  payable  upon  the  legacies  under  his 
will,  his  Lordship  adding :  It  is  fortunate  that  this  question, 
which  has  been  so  long  afloat,  is  now  finally  settled  by  an 
authoritative  decision  of  the  House  of  Lords." 

And  as  to  the  arguments  at  your  Lordships'  bar  on  the 
part  of  the  Crown,  that  the  proper  distinction  was,  whether 
the  estate  was  administered  by  a  person  in  a  representa- 
tive *  character  in  this  country,  and  that  in  case  of  such  *  19 
administering,  the  legacy  duty  was  payable,  we  think  it 
is  a  sufficient  answer  thereto  that  the  liability  to  legacy  duty 
does  not  depend  on  the  act  of  the  executor  in  proving  the  will 
in  this  country,  or  upon  his  administering  here  ;  the  question, 
as  it  appears  to  us,  not  being  whether  there  be  administration 
in  England  or  not,  but  whether  the  will  and  legacy  are  a  will 
and  legacy  within  the  meaning  of  the  statute  imposing  the 
duty. 

For  these  reasons  we  think  the  legacies  described  in  your 
Lordships'  question  are  not  liable  to  the  payment  of  legacy 
duty. 

The  Lord  Chancellor.  —  My  Lords,  in  consequence  of 
something  that  was  thrown  out  at  your  Lordships'  bar,  I 
think  it  proper  to  state  that  it  was  not  from  any  serious 
doubt  or  difficulty  which  we  considered  to  be  inherent  in 
this  question  in  the  former  argument,  that  we  thought  it 
right  to  ask  the  opinion  of  the  Judges,  but  it  was  on  account 
of  its  extensive  nature ;  and  because,  though  the  question 
applied  only  to  Scotland  in  the  form  in  which  it  was  pre- 
sented to  your  Lordships'  house,  it  did  in  reality  and  in  sub- 
stance apply  to  the  whole  empire,  —  not  only  to  Great  Britain, 
but  in  substance  to  Ireland,  and  to  all  the  British  possessions. 
We  thought  it  right,  therefore,  in  consequence  of  the  exten- 
sive nature  and  operation  of  the  question,  that  the  case 
should  be  argued  a  second  time  ;  and  we  also  thought,  from 

(a)  2  My.  &  Cr.  256. 
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the  nature  of  the  question,  that  it  was  proper  to  require  the 
attendance  of  her  Majesty's  Judges  upon  the  occasion,  be- 
cause we  thought  that  the  judgment  of  your  Lordships'  House 
being  in  concurrence  with  the  opinion  of  the  learned  Judges, 
would  possess  that  weight  with  your  Lordships,  and  with  the 
country,  which  upon  all  occasions  it  is  desirable  it  should 
receive. 

My  Lords,  it  appeared  to  me,  in  the  course  of  the  argu- 
*  20  ment,  *  that  the  question  turned,  as  it  must  necessarily 
turn,  upon  the  meaning  of  the  statute.  In  the  very 
first  section  of  the  statute  the  operation  of  it  is  limited  to 
Great  Britain.  It  does  not  extend  to  Ireland.  It  does  not 
extend  to  the  colonies.  And,  therefore,  notwithstanding  the 
general  terms  contained  in  the  schedule,  those  terms  must  be 
read  in  connection  with  the  first  section  of  the  Act ;  and  it  is 
clear,  therefore,  that  they  must  receive  that  limited  con- 
struction and  interpretation  which  is  alone  consistent  with 
the  first  section  of  the  Act.  Accordingly,  my  Lords,  it  has 
been  determined  in  the  case  that  was  cited  at  the  bar.  In 
re  Bruce^  (^d)  that  it  does  not  apply,  notwithstanding  the 
extensive  terms  in  which  it  is  framed,  to  the  case  of  a 
foreigner  residing  abroad,  and  a  will  made  abroad,  although 
the  property  may  be  in  England,  although  the  executors  may 
be  in  England,  although  the  legatees  may  be  in  England,  and 
although  the  property  may  be  administered  in  England. 
That  was  decided  expressly  in  the  case  In  re  Bruce,  which 
decision,  so  far  as  I  am  aware,  has  never  been  disputed,  but 
in  which  the  Crown  seems  to  have  acquiesced. 

Also,  my  Lords,  it  has  been  decided  in  the  case  of  British 
subjects  domiciled  in  India,  and  having  large  possessions  of 
personal  property,  which  come  to  be  disposed  of  in  England, 
that  the  legacy  duty  imposed  by  the  Act  of  Parhament  does 
not  apply  to  cases  of  that  description,  although  the  property 
may  have  been  transmitted  to  this  country  by  executors  in 
India  to  executors  in  this  country,  for  the  purpose  of  being 
paid  to  legatees  here.  Those  are  the  limitations  which  have 
been  put  upon  the  Act  by  judicial  decisions. 

(a)  2  Cr.  &  Jerv.  436. 
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But  then  this  distinction  has  been  attempted  to  be  drawn, 
and  it  is  upon  this  distinction  that  the  whole  question  here 
turns.  It  is  said  that  in  this  case  a  part  of  the  property 
*  was  in  England  at  the  time  of  the  death  of  the  tes-  *  21 
tator,  a  circumstance  that  did  not  exist  in  the  case  of 
The  Attorney- G-eneral  v.  Forbes^  and  which  did  not  exist  in 
the  case  of  Arnold  v.  Arnold  ;  and  it  is  supposed  that  some 
distinction  is  to  be  drawn  with  respect  to  the  construction  of 
the  Act  of  Parliament  arising  out  of  that  circumstance.  I 
apprehend  that  that  is  an  entire  mistake,  that  personal 
property  in  England  follows  the  law  of  the  domicile,  and 
that  it  is  precisely  the  same  as  if  the  personal  property  had 
been  in  India  at  the  time  of  testator's  death.  That  is  a 
rule  of  law  that  has  always  been  considered  as  applicable 
to  this  subject ;  and  accordingly  the  case  which  has  been 
referred  to  by  the  learned  Chief  Justice,  the  case  of  In  re 
Uwin^  (a)  was  a  case  of  this  description.  An  Englishman 
made  his  will  in  England :  he  had  foreign  stock  in  Russia,  in 
America,  in  France,  and  in  Austria.  The  question  was 
whether  the  legacy  duty  attached  to  that  foreign  stock, 
which  was  given  as  part  of  the  residue,  the  estate  being 
administered  in  England ;  and  it  was  contended,  I  believe, 
in  the  course  of  the  argument  by  my  noble  and  learned  friend 
who  argued  the  case,  in  the  first  place,  that  it  was  real 
property,  but,  finding  that  that  distinction  could  not  be 
maintained,  the  next  question  was  whether  it  came  within 
the  operation  of  the  Act,  and  although  the  property  was  all 
abroad,  it  was  decided  to  be  within  the  operation  of  the  Act 
as  personal  property,  on  this  ground,  and  this  ground  only, 
that  as  it  was  personal  property,  it  must,  in  point  of  law,  be 
considered  as  following  the  domicile  of  the  testator,  which 
domicile  was  England. 

Now,  my  Lords,  if  you  apply  that  principle,  which  has 
never  been  quarrelled  with,  which  is  a  known  principle  of 
our  law,  to  the  present  case,  it  decides  the  whole  point  in 
controversy.  The  property,  personal  property,  being  in 
this  country  at  the  time  of  the  death,  you  must  take  the 


(a)  1  Cr.  &  Jerv.  151. 
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*  22  *  principle  laid  down  in  the  case  of  In  re  Ewin^  (a)  and 
it  must  be  considered  as  property  within  the  domicile  of 
the  testator,  which,  domicile  was  Demerara.  It  is  admitted 
that  if  it  was  property  within  the  domicile  of  the  testator  in 
Demerara,  it  cannot  be  subject  to  legacy  duty.  Now,  my 
Lords,  that  is  the  principle  upon  which  this  case  is  to  be 
decided.  The  only  distinction  is  that  to  which  I  have 
referred,  and  which  distinction  is  decided  by  the  case  In  re 
Uwin  to  be  immaterial. 

Now,  my  Lords,  such  being  the  case,  and  the  principle  upon 
which,  I  think,  this  question  should  be  decided,  I  was  desirous 
of  knowing  what  were  the  grounds  of  the  judgment  of  the 
Court  below.  I  find  that  the  judgment  was  delivered  by 
two,  or,  rather,  that  the  case  was  heard  by  two  very  learned 
Judges,  Lord  Gillies  and  Lord  Fullerton.  The  judgment 
was  delivered  by  the  late  Lord  Gillies.  I  was  anxious, 
therefore,  from  the  respect  which  I  entertain  for  those  very 
learned  persons,  to  know  what  were  the  grounds  upon  which 
their  judgment  was  rested. 

The  first  case  to  which  they  referred,  for  it  was  princi- 
pally decided  upon  authority,  was  a  case  decided  before  Sir 
Samuel  Shepherd,  Chief  Baron  of  Scotland.  That  case  in 
the  judgment  was  very  shortly  stated,  and  I  am  very  happy 
that  the  Solicitor-General  gave  us  the  particulars  of  that  case, 
for  it  appears  that  the  legacy  was  charged  upon  real  estate, 
and,  therefore,  it  would  not  come  within  the  principle  which 
I  have  stated  ;  and  there  might,  therefore,  have  been  a  suffi- 
cient ground  for  the  decision  in  that  case.  It  is  sufficient  to 
say,  that  it  does  not  apply  to  the  case  which  is  now  before 
your  Lordships'  House. 

Then  the  next  case  which  was  referred  to  was  the  case  of 
The  Attorney- G-ener at  v.  Dunn  ;  (5)  but,  my  Lords,  that  could 
hardly  be  cited  as  an  authority.    It  is  true,  the  point  was 

argued ;  but  it  was  not  necessary  for  the  decision  of 
*  23  *  the  case  ;  and  no  decision,  in  fact,  was  given  upon  the 

point.    The  Lord  Chief  Baron  pointedly  reserved  his 
opinion,  and  said,  that  he  should  not  express  what  his  opinion 


(a)  1  Cr.  &  Jerv.  151. 
[22] 


(h)  6  Cr.  &  M.  511. 


THOMSON  V,  THE  ADVOCATE-GENERAL. 


*23 


was  ;  also  the  learned  Judge  near  me,  Mr.  Baron  Parke, 
expressed  the  same  thing.  It  is  true,  that  one  of  the  learned 
Judges  said  that,  at  that  moment,  according  to  the  impression 
upon  his  mind,  he  rather  thought  the  duty  would  be  charge- 
able ;  he  expressed  himself  in  those  terms  according  to  his 
immediate  impression ;  but  no  decision  was  given  upon  the 
point,  it  was  a  mere  obiter  dictum,  —  and  surely  such  a  dictum 
as  that  ought  not  to  be  cited  as  the  foundation  of  a  judgment 
of  this  description.  Looking  at  the  authorities,  therefore, 
they  appear  to  me  not  properly  to  support  the  judgment  of 
the  Court  below. 

The  third  authority  was  that  of  Lord  Cottenham.  Now, 
Lord  Cottenham,  in  the  case  of  Arnold  v.  Arnold,  (a) 
expressly  states  in  terms,  that  the  two  cases.  The  Attor- 
ney-G-eneral  V.  Cocherell,  (5)  and  The  Attorney- G-eneral  v. 
Beatson,  (c)  he  considered  to  have  been  overruled.  He 
states  that  in  precise  terms.  A  particular  passage  is  selected 
from  the  judgment  of  Lord  Cottenham  to  support  the  opinion 
of  the  learned  Judges  in  the  Court  below,  but  I  am  quite 
sure  when  that  passage  is  read  in  connection  with  the  whole 
judgment  of  that  very  learned  person,  every  person  read- 
ing it  with  attention  must  be  satisfied  that  the  inference 
drawn  from  that  particular  passage  that  was  cited  is  not  con- 
sistent with  the  whole  tenor  of  the  judgment.  It  appears  to 
me,  therefore,  that  none  of  the  authorities  cited  by  the  Court 
below  sustained  the  judgment;  and  I  am  of  opinion,  there- 
fore, independently  of  the  great  respect  which  I  entertain  for 
the  judgment  of  the  learned  Judges  who  have  assisted  us  upon 
this  occasion,  that  upon  the  true  construction  of  the  Act 
of  Parliament,  and  applying  *  the  known  principles  of  *  24 
the  law  to  that  construction,  the  legacy  duty  is  not  in  a 
case  of  this  description  chargeable.  I  shall,  therefore,  move 
that  the  judgment  in  this  case  be  reversed. 

Lord  Brougham.  —  My  Lords,  I  entirely  agree  with  my 
noble  and  learned  friend  in  the  view  which  he  takes  of  the 


(a)  2  My.  &  Cr.  256. 
(c)  7  Price,  560. 


(&)  1  Price,  165. 
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construction  of  this  statute,  and  of  the  authorities,  and  of 
the  argument,  so  far  as  it  is  there  endeavoured  to  distinguish 
this  case  from  that  of  The  Attorney- Greneral  v.  Fortes^  (a) 
which  must  be  taken  with  In  re  Ewin^  a  case  that  also  arose 
in  the  Exchequer,  and  when  the  two  cases  are  thus  consid- 
ered, no  doubt  can  be  felt  upon  the  matter.  I  so  entirely 
agree  upon  all  those  three  heads  with  my  noble  and  learned 
friend,  that  I  do  not  think  it  necessary  for  me  to  do  more 
than  generally  to  express  my  concurrence.  I  wish,  however, 
also  to  add  that  my  recollection  coincides  perfectly  with  his 
as  to  the  reasons  for  troubling  the  learned  Judges  to  attend 
in  this  case.  It  was  not  only  that  it  was  a  case  from  the 
Scotch  Exchequer,  but  it  was  a  case  which  must  impose  a 
construction  upon  the  General  Legacy  Act,  applicable  to 
England  and  to  all  the  British  colonies,  and  to  foreign  coun- 
tries ;  and,  therefore,  we  considered  that  it  was  highly  expe- 
dient to  have  a  general  consideration  of  the  case,  and  the 
assistance  of  the  learned  Judges.  But  we  also  felt  this, 
which  I  am  sure  the  recollection  of  my  noble  and  learned 
friend  will  bear  me  out  in  adding,  and  which  the  recollection 
of  my  noble  and  learned  friend  near  me,  who  was  also  present 
at  the  former  argument  (Lord  Campbell),  has  entirely  con- 
firmed, namely,  that  we  considered  this  to  be  a  case  in  which 
there  was  a  conflict  of  decisions,  a  conflict  of  authorities, 
which  made  it  highly  expedient  that  it  should  be  settled 
after  the  fullest  and  most  mature  deliberation,  with  the  valu- 
able assistance  of  the  learned  Judges ;  for  there  was 
*  25  *  the  authority  of  Jackson  v.  Forbes^  (6)  in  the  Exchequer, 
and  afterwards  before  me  in  Chancery,  and  ultimately 
before  your  Lordships  in  this  House,  by  appeal  on  a  writ  of 
error ;  there  was  that  authority  on  the  one  hand,  with 
the  decision  of  the  Exchequer  not  appealed  against,  in  the 
matter  of  Ewin  (c?)  on  the  other,  and  the  authority  of  those 
decisions  appeared  to  be  marked  by  some  discrepancy  at  least, 
more  apparent  perhaps  than  real,  with  the  two  former  cases 

(a)  Ante,  VoL  IL,  p.  48.  (&)  2  Cr.  &  Jerv.  382. 

(c)  Norn.  The  Attorney- General  v.  Forbes,  ante^  Vol.  IL,  p.  48  ;  and 
nom.  The  Attorney- General  v.  Jackson,  8  Bli.  15. 
id)  1  Cr.  &  Jerv.  151. 
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of  The  Attorney/-  Greneral  v.  CocJcerell  (a)  and  The  Attorney- 
G-eneral  v.  Beatson.  (6)  It  became,  therefore,  highly  expe- 
dient that  we  should  maturely  weigh  the  whole  matter,  before 
we  held  that  that  decision  of  the  House  of  Lords  in  The 
Attorney- G-eneral  v.  Forbes  had  completely  overruled  those 
other  cases,  the  rather  because  certainly  words  were  used  in 
disposing  of  The  Attorney-  G-eneral  v.  Forbes  which  seemed  to 
intimate  the  possibility  of  those  former  cases  standing  to- 
gether with  the  latter  case.  Upon  full  consideration,  how- 
ever, I  am  clearly  of  opinion  with  Lord  Cottenham,  who 
expressed  that  opinion  very  strongly  in  the  case  of  Arnold  v. 
Arnold^  that  those  two  cases  of  The  Attorney- G-eneral  v. 
Cocker  ell  and  The  Attorney-  General  v.  Beatson  cannot  stand 
with  the  case  of  The  Attorney-  General  v.  Forbes.  Then,  my 
Lords,  that  last  case  must  be  considered  not  merely  by  itself, 
as  regards  its  bearing  upon  the  facts  of  the  present  case,  but 
it  must  be  taken  into  consideration  coupled  with  the  case  of 
In  re  Ewin^  because  otherwise  ground  might  be  supposed  to 
exist  for  distinguishing  the  two  cases,  inasmuch  as  it  might 
be,  and  has  been  contended,  and  ably  contended  at  the  bar, 
that  the  one  case  does  not  apply  to  the  other,  because  part  of 
the  funds  were  in  the  present  case  locally  situated  in 
this  country.  But  then,  take  the  case  of  Ewin,  *  and  *  26 
your  Lordships  must  perceive  at  once,  as  my  noble  and 
learned  friend  has  done,  and  as  the  learned  Judges  have  done, 
that  those  two  cases  together  in  fact  exhaust  the  present 
case,  because  what  was  wanting  in  The  Attorney- General 
V.  Forbes  is  supplied  by  the  decision  in  the  matter  of  Ewin ; 
I  will  not  -say  supplied  in  terms ;  but  in  what  comes  to  the 
same  thing,  in  the  argument  upon  the  construction  of  the 
statute,  and  in  the  legal  application  of  the  principle,  the  con- 
verse was  decided.  Here  it  is  a  case  of  money  or  property 
brought  over  here  and  administered  here,  the  domicile  of  the 
testator  or  intestate  being  abroad  out  of  the  jurisdiction. 
There,  in  the  matter  of  Ewin,  it  was  the  converse,  adminis- 
tration being  by  a  person  domiciled  here,  and  a  testator  or 
intestate  domiciled  here,  and  the  funds  locally  situate  abroad  ; 


(a)  1  Price,  165. 


(h)  7  Price,  560. 
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it  is  perfectly  clear  that  no  difference  can  be  made  in  conse- 
quence of  that,  because  the  principle,  mohilia  sequuntur  per- 
sonam, as  regards  their  distribution  and  their  coming  or  not 
within  the  scope  of  this  Revenue  Act,  must  be  taken  to  apply 
to  two  cases  precisely  similar ;  and  the  rule  of  law,  indeed,  is 
quite  general  that  in  such  cases  the  domicile  governs  the  per- 
sonal property,  not  the  real ;  but  the  personal  property  is  in 
contemplation  of  the  law,  whatever  may  be  the  fact,  supposed 
to  be  within  the  domicile  of  the  testator  or  intestate. 

I  entirely  agree  with  my  noble  and  learned  friend  in  the 
view  which  he  has  taken  of  the  grounds  of  the  decision  of  the 
Court  below ;  whether  that  decision  was  before  or  subse- 
quent to  the  decision  in  the  case  of  The  Attorney- G-eneral  v. 
Forbes  and  the  matter  of  Ewin  I  am  not  informed. 

The  Lord  Chancellor.  —  It  was  subsequent. 

Lord  Brougham.  —  Then  their  Lordships  ought  clearly  to 
have  taken  it  into  account,  and  more  especially  if  they  had 
the  additional  light  which  is  thrown  upon  the  subject  by  the 
case  of  Arnold  v.  Arnold, 

The  Lord  Chancellor.  —  They  cite  Arnold  v.  Arnold, 

*  27  *  Lord  Brougham.  —  That  makes  it  still  more  clear 
that  the  foundation  of  their  decision  was  unsound.  It 
is  to  be  taken  into  account  that  Lord  Cottenham  does  not  . 
give  his  opinion  in  Arnold  v.  Arnold  merely  upon  the  author- 
ity of  the  Attorney-  G-eneral  v.  Forbes,  because  he  .  expressly 
says,  and  very  candidly  and  fairly  says,  doi-ng  justice  to  the 
grounds  of  the  decision  of  your  Lordships  in  this  House, 
that,  independently  of  authorities,  he  is  of  the  same  opinion, 
and  should  have  come  to  the  same  opinion  as  we  did  in  that 
case,  notwithstanding  the  conflict  that  appears  to  exist  be- 
tween other  cases.  We  have,  therefore,  the  clearest  reasons 
for  saying  that  if  my  noble  and  learned  friend  had  not  been 
unfortunately  absent  to-day,  he  would  have  concurred  en- 
tirely in  this  view  of  the  case. 

Upon  the  whole,  therefore,  I  entirely  concur  in  the  opinion 
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of  my  noble  and  learned  friend,  and  acknowledge  fully,  and 
with  thanks,  the  assistance  which  we  have  derived  from  the 
learned  Judges  (giving  the  reasons  which  I  have  given  for 
our  wishing  to  have  their  attendance  rather  than  from  any 
great  doubt  or  difficulty  which  we  felt  the  case  to  be  encum- 
bered by)  ;  and,  therefore,  my  Lords,  I  second  my  noble  and 
learned  friend's  motion,  that  judgment  be  given  for  the  plain- 
tiff in  error. 

Lord  Campbell.  —  My  Lords,  I  confess  that  in  this  case 
I  did  once  entertain  very  considerable  doubts;  and  I  was 
exceedingly  anxious  that  your  Lordships  should  have  the 
assistance  of  the  Queen's  Judges  in  a  case  that  admitted,  as 
it  seemed  to  me,  of  great  doubt,  and  where  the  decisions 
were  directly  at  variance  with  each  other.  Having  heard 
the  opinion  of  the  learned  Judges,  it  gives  me  extreme  satis- 
faction to  say  that  I  entirely  concur  in  it,  and  that  the  doubts 
which  I  before  entertained  are  now  entirely  removed.  Hav- 
ing heard  the  opinion  of  the  learned  Judges,  I  defer  to  it 
with  the  greatest  possible  respect,  as  I  certainly  should 
have  done  under  any  circumstances,  *  though,  if  it  had  *  28 
not  satisfied  my  mind,  of  course  I  should  have  found 
it  my  duty  to  act  upon  the  result  of  my  own  judgment ;  but 
with  the  assistance  of  the  learned  Judges,  under  the  present 
circumstances,  I  am  relieved  from  any  thing  of  that  sort, 
because  I  agree  with  them  in  the  result  to  which  they  have 
arrived,  and  in  the  reasons  which  they  have  assigned  for  the 
opinion  which  they  have  given  to  your  Lordships. 

At  the  same  time,  my  Lords,  1  believe  that  if  the  Chan- 
cellor of  the  Exchequer,  who  introduced  this  bill  into  Par- 
liament, had  been  asked  his  opinion,  he  would  have  been 
a  good  deal  surprised  to  hear  that  he  was  not  to  have  his 
legacy  duty  on  such  a  fund  as  this,  where  the  testator  was 
a  British-born  subject,  and  had  been  domiciled  in  Great 
Britain,  and  had  merely  acquired  a  foreign  domicile,  and  had 
left  property  that  actually  was  in  England  or  in  Scotland 
at  the  time  of  his  decease.  The  truth  is,  my  Lords,  that 
the  doctrine  of  domicile  has  sprung  up  in  this  country  very 
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recently,  and  that  neither  the  legislature  nor  the  Judges, 
until  within  a  few  years,  thought  much  of  it ;  but  it  is  a  very 
convenient  doctrine,  it  is  now  well  understood,  and  I  think 
that  it  solves  the  difficulty  with  which  this  case  was  sur- 
rounded. The  doctrine  of  domicile  was  certainly  not  at  all 
regarded  in  the  case  of  The  Attorney- G-eneral  v.  Cocker ell^ 
nor  in  that  of  The  Attorney-  General  v.  Beatson.  If  it  had 
been  the  criterion  at  that  time,  there  would  have  been  no 
difficulty  at  all  in  determining  this  question ;  but  now,  my 
Lords,  when  we  do  understand  this  doctrine  better  than  it 
was  understood  formerly,  I  think  that  it  gives  a  clue  which 
will  help  us  to  a  right  solution  of  this  question. 

It  is  impossible  that  the  words  of  the  statute  can  be  re- 
ceived without  any  limitation  ;  foreigners  must  be  excluded. 
Then  the  question  is,  what  limitation  is  to  be  put  upon  them  ? 
and  I  think  the  just  limitation  is,  the  property  of  persons 
who  die  domiciled  in  Great  Britain.  On  such  prop- 
*  29  erty  alone,  I  think,  can  it  be  supposed  that  the  *  legis- 
lature intended  to  impose  this  tax.  If  a  testator  has 
died  out  of  Great  Britain  with  a  domicile  abroad,  although 
he  may  have  personal  property  that  is  in  Great  Britain  at 
the  time  of  his  death,  in  contemplation  of  law  that  property 
is  supposed  to  be  situate  where  he  was  domiciled,  and,  there- 
fore, does  not  come  within  the  act :  this  seems  to  be  the  most 
reasonable  construction  to  be  put  upon  the  Act  of  Parlia- 
ment ;  it  is  the  most  convenient ;  any  other  construction 
would  lead  to  very  great  difficulties  ;  and  I  think  the  rule 
which  is  laid  down  by  the  learned  Judges  may  now  be  safely 
acted  upon,  and  will  prevent  difficulties  and  doubts  arising 
hereafter.  But  I  think  that  this  caution  should  be  intro- 
duced, that  this  applies  only  to  legacy  duty,  not  to  probate 
duty.  With  respect  to  the  probate  duty,  if  it  is  necessary  to 
take  out  probate,  the  property  being  in  Great  Britain,  for 
the  purpose  of  administering  that  property,  the  property 
would  still  be  considered  as  situate  in  Great  Britain,  and  the 
probate  duty  would  attach.  All  the  cases  respecting  probate 
duty  are  considered  untouched  ;  but,  with  respect  to  the 
legacy  duty,  those  two  cases,  The  Attorney- G-eneral  v.  Cock- 
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erel  and  The  Attorney-  Q-eneral  v.  Beatson^  must  be  considered 
as  completely  overturned,  and  domicile  with  respect  to  legacy- 
duty  is  hereafter  to  be  the  rule. 

The  Lord  Chancellor.  —  There  is  no  question  in  the  case 
as  regards  the  probate  duty  ;  it  cannot  be  supposed  for  a 
moment  that  this  affects  the  probate  duty.  Your  Lordships 
will  allow  me,  in  your  name,  to  tender  our  best  thanks  to 
the  learned  Judges  for  their  attendance  to  this  case. 

Judgment  of  the  Court  below  reversed. 
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1845. 

Edward  Henry  Rickards   and   Samuel  \  *  . 
Walker  ]^AppeUantB. 

Her  Majesty's  Attorney-General    .    .  Respondent, 
Practice.    Information.    Relator.  Impertinence. 

An  information  filed  by  the  Attorney- General  at  the  relation  of  A.  and 
B.,  praying  for  the  Crown  the  benefit  of  a  judgment  in  outlawry 
against  C,  and  that  a  deed  executed  by  C,  conveying  his  property  to 

[  trustees,  might  be  set  aside  as  fraudulent  and  void  against  the  Crown, 
contained  short  statements  showing  the  interest  of  the  relators,  and 
alleging  that  the  motives  for  the  deed  were  to  defraud  C.'s  creditors. 

Held^  that  these  statements  were  not  impertinent. 

Exceptions  for  impertinence  cannot  be  sustained  unless  it  appears  clearly 
that  the  statements  excepted  to  cannot  be  material  at  the  hearing  of 
the  cause. ^ 


^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  349,  350,  and  notes  ;  Wood  v. 
Mann,  1  Sumner,  506,  578;  Story  Eq.  PL  §§  266,  267;  Woods  v.  Morrell, 
1  Johns.  Ch.  103;  Hawley  v.  Wolverton,  5  Paige,  522;  M'Intyre  v.  Tms- 
tees  Union  College,  6  Paige,  239  ;  Goodrich  v.  Rodney,  1  Minn.  195  ; 
The  Camden  &  Amboy  R.R.  Co.  v.  Stewart,  4  C.  E.  Green  (N.  J.),  343; 
Langdon  v.  Pickering,  19  Me.  214  ;  Whitmarsh  v.  Campbell,  1  Paige, 
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Although  it  is  not  necessary  that  a  relator  in  an  information  should  have 
an  interest  in  the  subject  of  the  suit,^  yet  a  statement  showing  his  in- 
terest is  not  impertinent,  as,  in  the  event  of  the  suit  faiUng,  the  costs 
may  be  more  easily  apportioned. 

February  25,  1845. 
The  question  in  this  appeal  was  whether  certain  statements 
and  interrogatories  in  an  information  filed  by  the  Attorney- 
General,  at  the  relation  of  Frederic  Engler,  John  Stulz,  and 
Samuel  Housley,  against  the  appellants,  and  against  Arthur 
Annesley,  —  who  was  out  of  the  jurisdiction,  —  were  or  were 
not  impertinent,  (a) 

The  information  stated,  among  other  things,  that  in 
*  31  *  the  year  1817,  the  said  Annesley,  then  residing  in 
Devonshire,  passed  his  bond  for  300Z.  to  George  Stulz, 
upon  whose  death  in  1832,  the  said  Engler  became  his  legal 
personal  representative,  and  that  hy  indenture  of  assignment^ 
hearing  date  the  l^th  of  August^  1833,  the  said  Frederic  Eng- 
ler^ for  good  and  valuable  considerations^  duly  assigned  the 
said  bond  and  all  principal  moneys  and  interest  due  or  to  be- 
come due  thereon  unto  the  said  John  Stulz  and  Samuel  Sous- 
ley^  both  of  Clifford  Street^  ^c. ;  and  thenceforth  the  said 
debt  remained  due  to  the  said  Engler  at  law ;  but  in  trust  as 
to  the  beneficial  interest  therein  for  the  said  J.  Stulz  and  S. 
Housley. 

The  information  then  stated  that  in  an  action  brought  on 
the  said  bond,  a  judgment  of  outlawry  was  obtained  against 
Annesley  in  1835,  and  the  same  was  duly  registered  on  the 
31st  July,  1841 ;  that  a  writ  of  capias  utlagatum  was  then 
issued  to  the  sheriff  of  Oxfordshire,  who  held  an  inquisition 
pursuant  thereto  on  the  18th  of  October,  1841,  and  by  his 
return  certified  that  the  said  Annesley  was  seised  in  fee  of 

(a)  The  passages  alleged  by  the  appellants  to  be  impertinent  are 
printed  in  italics. 

645;  Franklin  i?.  Keeler,  4  Paige,  382  ;  Allfrey  v.  Allfrey,  15  Jur.  831. 
The  practice  of  excepting  to  bills,  answers,  and  other  proceedings  for 
impertinence,  has  been  abolished.  As  to  the  present  modes  of  dealing 
with  impertinent  and  unnecessary  matter,  see  1  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  350,  351. 

2  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  10,  11,  13. 
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estates  in  that  county,  of  the  yearly  value  of  3000/.,  all 
which  the  said  sheriff  had  seised  into  her  Majesty's  lands ; 
that  the  said  return  was  quashed  on  the  11th  of  November, 
1841,  and  on  the  17th  of  that  month  a  new  writ  of  capias 
utlagatum  was  issued  to  the  same  sheriff,  returnable  on  the 
11th  of  January,  1842  ;  that  the  said  sheriff  accordingly  held 
an  inquisition  on  the  8th  of  January,  1842,  at  which  the 
appellant,  Rickards,  a  solicitor^  attended  on  behalf  of  Annes- 
ley,  and  produced  an  indenture  or  deed  of  trust  dated  the 
27th  of  December,  1841,  and  made  between  Annesley  of  the 
first  part,  the  appellants  of  the  second  part,  and  creditors  of 
Annesley,  who  had  executed,  or  should  execute  the  same, 
of  the  third  part ;  by  which  Annesley  demised  all  his  estates 
in  Oxfordshire  and  Huntingdonshire  to  the  appellants,  for  a 
term  of  years,  upon  trust  as  therein  mentioned.  And  that 
the  said  sheriff  made  his  return  to  the  last-mentioned 
writ,  and  *  thereby  certified  that  Annesley  had  not  *  32 
then,  nor  on  the  day  of  the  date  of  that  writ,  any 
goods  and  chattels,  lands  or  tenements,  within  his  bailiwick. 

The  information,  after  alleging  that  the  sheriff's  last  return 
was  founded  entirely  on  the  said  deed  of  trust,  and  that  the 
same  was  without  consideration  and  void  under  the  circum- 
stances, stated,  "  That  the  said  indenture  was  fraudulent  and 
not  hond  fide^  and  the  same  was  devised  and  contrived  fraudu- 
lently for  the  purpose  and  intent  to  delay ^  hinder^  or  defraud  the 
creditors  of  the  said  defendant  Arthur  Annesley  of  their  just 
and  lawful  actions^  suits ^  debts ^  and  demands^  and  in  particu- 
lar to  delay  and  defeat  the  debt  of  the  said  Frederic  Engler^ 
and  Ms  proceedings  in  or  under  the  said  outlawry  ;  that  at 
and  before  the  time  of  executing  the  said  indenture,  the  said 
defendant,  Artfiur  Annesley,  was  residing  at  Holyrood  House 
for  the  purpose  of  avoiding  his  creditors^  or  of  preventing  or 
delaying  their  proceedings  against  him,  and  he  was  in  very 
embarrassed  circumstances,  and  indebted  in  very  large  sums  of 
money  which  he  was  wholly  unable  to  pay.'''' 

The  information,  after  other  statements,  not  material  to  be 
here  mentioned,  charged,  among  other  things,  that  "  Annes- 
ley was  in  embarrassed  circumstances,  and  he  resided  and 
remained  at  Holyrood  House  aforesaid  for  thepurpose  of  avoid- 
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ing  his  creditors^  and  with  a  view  to  prevent  or  defeat  the 
proceedings  of  any  creditor  or  creditors  against  himr  And 
after  interrogating  to  the  statements  and  cljarges  in  the 
usual  form,  the  information  prayed,  that  the  Attorney-Gen- 
eral on  the  behalf  of  her  Majesty  might  have  the  benefit  in 
equity  of  the  said  judgment  of  outlawry,  and  of  the  said 
writ  of  capias  utlagatum  issued  thereon,  and  that  the  said 
deed  of  trust  might  be  declared  fraudulent  and  void  as 
against  the  right  of  her  Majesty  under  and  by  virtue  of  the 

said  outlawry,  and  that  all  the  estate  and  interest 
*  33  which  belonged  to  the  defendant  Annesley  *  in  the 

lands  and  hereditaments,  comprised  in  the  said  deed 
(or  in  case  the  same  be  to  any  extent  valid,  then  such  estate 
or  interest  as  still  belonged  to  him  beneficially  in  the  same 
lands  and  hereditaments),  might  be  answered  to  her  Majesty, 
&c. ;  and  the  information  prayed  for  an  account  against  the 
appellants,  and  for  an  injunction  to  restrain  them  from  pay- 
ing any  of  the  rents  of  the  estates  to  Annesley,  and  for  a 
receiver. 

The  appellants  appeared  to  the  information  in  January, 
1843,  and  filed  seventeen  exceptions  thereto  for  imperti- 
nence, seven  to  the  stating  and  charging  parts  and  ten 
to  the  corresponding  interrogating  parts.  The  Master  to 
whom  these  exceptions  were  referred  allowed  ten  of  them  ; 
viz.,  five  to  the  above  statements  and  charge,  and  five  to 
the  corresponding  interrogatories.  The  Attorney-General 
excepted  to  the  Master's  report,  and  that  exception  was 
allowed  by  the  Master  of  the  Rolls  by  his  order  dated  the 
28th  of  April,  1843.  (a)  The  appellants  appealed  against 
that  order  to  the  Lord  Chancellor,  who,  by  an  order  dated 
the  1st  of  March,  1844,  dismissed  the  appeal.  (6) 

This  appeal  was  against  both  those  orders. 

Mr,  Wakefield,  for  the  appellants,  (c)  — The  passages  in  the 

(a)  6  Beav.  444.  (6)  1  Phill.  383. 

(c)  The  cause  had  been  appointed  for  hearing  on  the  24th  February, 
but  no  counsel  appearing  that  day  for  the  appellants,  and  there  being 
counsel  for  the  respondent,  the  hearing  was  adjourned  to  the  next  day, 
the  appellants  paying  the  costs  of  the  day. 
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information  to  which  exceptions  were  allowed  by  the  INIaster, 
are  wholly  immaterial,  and  can  in  no  way  aid  or  affect  the 
relief  prayed  for,  which  is  confined  to  the  rights  of  the  Crown. 
In  that  relief  neither  the  relators  nor  the  creditors  of  Annes- 
ley  have  any  interest  at  law  or  in  equity,  and  therefore  those 
statements  with  the  corresponding  charges  and  inter- 
rogatories, alleging  an  interest  in  the  *  former,  or  a  *  34 
fraud  on  the  latter,  are  irrelevant  and  impertinent. 
The  relators  in  an  information  are  not  required  to  have  any 
interest  in  the  subject ;  and  if  they  claim  an  interest,  they 
ought  to  have  filed  a  bill  as  well  as  an  information,  (a) 
There  is  no  connection  between  the  two  allegations  of  fraud 
on  the  Crown  and  on  the  creditors. 

The  Lord  Chancellor.  —  The  information  charges  the 
deed  of  trust  to  be  fraudulent  against  Annesley's  creditors. 
Suppose  the  object  of  the  party  in  executing  that  deed  was  to 
defraud  his  creditors,  was  not  the  narrative  of  the  transaction 
material  ? 

Mr.  Wakefield.  —  Certainly  not.  The  information  seeks  to 
recover  the  property  for  the  Crown,  and  the  relief  is  confined 
to  the  rights  of  the  Crown,  which  is  a  common-law  right. 
The  conveyance  away  of  property  in  fraud  of  creditors  was 
not  illegal  until  the  Statute  of  Elizabeth  (5)  made  it  so.  At 
common  law,  an  alienation  of  property  before  judgment  in 
outlawry  was  good  as  against  creditors,  (c)  It  was  to  remedy 
this  evil  that  the  statute  was  passed  for  the  benefit  of  cred- 
itors only.  The  alleged  fraud  against  that  statute  cannot  be 
joined  in  an  information  to  the  common-law  fraud  on  the 
Crown.  There  was,  in  fact,  no  fraud  at  all  committed  by 
Mr.  Annesley.  A  trust  created  by  a  party  in  favour  of  him- 
self and  other  persons  is  not  within  the  Statute  of  Frauds,  (c?) 
Doe  d.  Hull  V.  Grreenhill.  (e) 

(a)  Mitf.  Plead.  99,  4th  ed. 

(6)  13  Eliz.  c.  5,  made  perpetual  by  29  Eliz.  c.  5. 

(c)  Lords  Brougham  and  Campbell  dissented  from  this  position; 
vide  infra,  p.  42.  . 

(d)  29  Char.  2,  c.  3,  §  10.  (e)  4  B.  &  Aid.  684. 

TOL.  XII.  3  [  33  ] 


*34 


CASES  IN  THE  HOUSE  OF  LORDS. 


Lord  Campbell.  —  The  fraud  charged  by  the  information 
was  a  fraud  on  the  creditors,  and  not  on  the  Crown.  The 
Crown,  we  know,  holds  the  property  recovered  by  it  in  these 
cases  for  the  benefit  of  the  parties  interested. 

Lord  Brougham.  —  Before  you  can  strike  out  those  pas- 
sages for  impertinence,  it  must  appear  clearly  that  they  can- 
not be  material  at  the  hearing  of  the  cause. 

*  35  *  The  Lord  Chancellor.  —  It  appears  by  the  dates 
that,  between  the  quashing  of  the  return  to  the  first 
writ,  and  the  issuing  of  the  second,  this  party  conveyed  his 
estates  to  his  attorneys  in  fraud  of  his  creditors.  Why  may 
not  a  party  questioning  the  validity  of  the  conveyance  state 
all  the  facts  relating  to  its  execution,  all  the  circumstances 
of  the  transaction,  as  part  of  the  narrative  ?  It  may  be  ob- 
jectionable on  the  ground  of  prolixity.  There  never  was  a 
bill  or  information  that  had  not  some  unnecessary  state- 
ments. 

Mr,  Wakefield,  —  A  party  may  put  such  statements  into  a 
bill  claiming  relief  against  the  transaction,  but  not  in  an  in- 
formation to  enforce  the  right  of  the  Crown  only.  We  say 
those  statements  are  not  merely  unnecessary,  but  injurious  to 
us.  The  information  complains  of  two  frauds,  —  fraud  on  the 
common-law  right  of  the  Crown  under  the  outlawry,  and  a 
statutable  fraud  on  the  creditors,  —  which  two  frauds  have  no 
connection  with  each  other,  but  make  the  information  multi- 
farious. If,  in  an  indictment  for  breaking  into  a  man's  house, 
is  added  a  charge  for  breaking  into  another  man's  house,  that 
is  bad  criminal  pleading.  And  so  if  the  doctrine  involved  in 
the  orders  of  which  the  appellants  complain  be  upheld,  and 
these  objections  remain  over  to  the  hearing  of  the  cause,  it 
would  be  as  well  to  expunge  at  once  all  the  rules  of  pleading 
as  to  impertinence  in  equity. 

[The  Lord  Chancellor.  —  Why  did  you  not  demur?] 

I  understand  there  was  some  delay,  during  which  the  time 
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for  demurring  expired.  There  is  no  doubt  that  upon  de- 
murrer these  exceptionable  statements  would  be  struck  out, 
and  that  is  the  test  of  materiality. 

[Lord  Campbell.  —  Would  it  not  be  material  to  the  de- 
fence in  this  cause  to  show  that  there  was  a  bond  fide  con- 
sideration for  the  deed  ?  Was  it  not  material  to  the  case  of 
the  Attorney-General  to  anticipate  that  defence  by  stating 
that  there  was  no  such  consideration,  and  that  the  deed  was 
fraudulent  ?] 

The  defendants  might  admit  that  there  *  was  no  con-  *  36 
sideration,  and  yet  contend  that  there  was  no  fraud  on 
the  Crown.  There  was  not,  in  fact,  any  property  in  Annesley 
at  the  time.  The  information  shows  that,  for  it  states  the 
recital  in  the  deed  that  he  was  "  tenant  for  life  of  divers 
estates  which  were  subject  to  various  mortgages  and  incum- 
brances." Forfeiture  by  outlawry  affects  only  such  lands  as 
the  outlaw  is  seised  of  on  the  day  he  is  outlawed  or  subse- 
quently. It  is  not  the  principle  of  Courts  of  Equity  to  en- 
force forfeitures,  but  to  relieve  against  them ;  it  is  contrary 
to  equity  to  allow  two  allegations  of  fraud  distinct  in  them- 
selves, one  a  private,  the  other  a  public  fraud,  to  be  joined  to 
aid  a  forfeiture,  which  it  is  the  duty  of  the  Court  to  prevent. 
Nector  v.  G-ennett.  (a)  It  is  unnecessary  to  argue  that  the 
statements  of  Mr.  Annesley's  embarrassments  and  his  resi- 
dence in  Holyrood  House  are  wholly  irrelevant,  and,  there- 
fore, impertinent. 

Mr.  Kenyon^  on  the  same  side.  —  This  case  involves  im- 
portant points  of  practice.  It  tends  to  the  advancement  of 
justice,  and  facilitates  the  administration  of  it  in  Courts  of 
Equity,  to  keep  the  rules  of  pleading  there  as  concise  and 
cogent  as  they  are  now  made  at  law.  This  information  states 
various  matters  not  necessarily  connected,  and  prays  a  single 
relief.  The  relief  prayed  ought  to  be  a  logical  consequence 
from  the  premises  stated.   Is  that  the  case  here  ?   The  prayer 


(a)  Cro.  EUz.  466. 
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is  that  her  Majesty  may  have  the  benefit  of  the  judgment  of 
outlawry,  and  of  the  writ  of  capias  utlagatum  issued  thereon ; 
and  that  the  deed  of  trust  may  be  declared  fraudulent  and 
void  as  against  the  right  of  her  Majesty  under  the  outlawry, 
and  that  all  the  estate  and  interest  which  belonged  to  Arthur 
Annesley  in  the  lands  comprised  in  the  deed  might  be  sur- 
rendered to  her  Majesty.    That  prayer  has  no  reference  to 

the  statements  in  the  information  that  Engler  assigned 
*  37  Annesley's  *  bond  to  the  other  relators,  and  that  they 

had  the  beneficial  interest  in  the  debt;  or  with  the 
other  statements,  that  the  conveyance  made  by  Annesley  to 
the  appellants  was  a  fraud  on  his  creditors,  and  that  he,  for 
the  purpose  of  delaying  their  proceedings  against  him,  was 
residing  at  Holyrood  House.  If  these  passages  were  omitted, 
the  other  statements  and  charges  in  the  information  would 
be  sufficient,  if  true,  (a)  to  sustain  the  prayer,  and  the  proper 
test  is  to  read  the  information  without  the  passages  that  are 
excepted  to. 

The  introduction  of  these  passages  is  defended  on  the 
ground  that  they  are  a  narrative  of  the  circumstances  de- 
scriptive of  the  transaction,  which  is  impeached,  and,  like 
surplusage  at  common  law,  they  may  remain  on  the  record, 
though  immaterial  to  the  issue,  or  at  all  events  until  it  is  seen 
at  the  hearing  whether  they  are  material  or  not.  But  in 
equity  the  rule  is  to  strike  out  every  immaterial  statement 
before  the  hearing,  in  order  that  the  Judge's  mind  may  not 
be  distracted  by  irrelevant  matter.  And  in  this  case  the 
question  on  the  record  is  of  such  importance  that  it  ought  to 
be  submitted  for  decision  free  from  all  extraneous  matter. 
If,  by  the  statements  which  are  the  subject  of  the  first  and 
second  exceptions,  it  was  intended  to  show  an  interest  in  the 
relators,  there  should  be  a  bill  as  well  as  an  information ;  but 
as  there  is  no  bill,  and  as  it  is  not  necessary  that  relators 
should  have  any  interest  in  the  subject-matter  of  an  informa- 
tion, these  statements  are  irrelevant,  and  therefore  imperti- 
nent.   The  Lord  Chancellor  in  his  judgment  admitted  them 

(a)  The  learned  counsel  emphatically  denied,  as  did  his  learned 
leader,  that  any  fraud  was  committed. 
[86] 


RICKARDS  V.  THE  ATTORNEY-GENERAL.  *  37 


to  be  blots,  saying  "  non  ego  paucis  offendar  macuUs.^^  But  it 
should  be  remembered  that  these  are  not  the  hasty  efforts 
of  a  young  draughtsman,  but  the  mature  productions  of  the 
late  Attorney -General,  of  whom  the  Lord  Chancellor  might 
more  appropriately  say,  aliquando  bonus  dormitat 
*  Homer us^  His  Lordship's  judgment  (a)  was  founded  *  38 
on  grounds  quite  different  from  those  of  the  Master  of 
the  Rolls's  judgment.  (6)  The  House  by  reversing  both  judg- 
ments would  maintain  a  most  wholesome  rule  of  pleading. 

Mr,  Turner  and  Mr,  Campbell  were  for  the  respondent,  but 
were  not  called  upon. 

Lord  Brougham.  —  In  this  case  the  question  is  a  very  im- 
portant one  —  whether  these  allegations  should  be  struck  out 
for  impertinence  or  not.  If  I  had  seen  that  the  allegation 
respecting  the  party  residing  at  Holyrood  House,  framing  a 
conveyance  for  the  purpose  of  defrauding  his  creditors,  was 
so  clearly  immaterial  and  of  necessity  so  impertinent  to  the 
question  raised  before  the  Court,  —  namely,  the  question 
raised  by  the  Attorney-General's  information  on  behalf  of 
the  Crown  touching  the  same  conveyance  made  during  the 
outlawry,  and  to  defeat  the  outlawry,  which  was  the  only 
question  raised  on  the  information,  —  if  I  had  seen  that  there 
was  no  possible  connection  between  the  two,  that  the  one 
could  have  no  bearing  on  the  other,  that  when  the  case  was 
at  hearing,  there  was  no  possibility  of  the  one  interfering 
with  the  other,  —  I  should  then  have  been  of  opinion  that 
this  came  within  the  rule,  which  is  followed  in  Courts  of 
Equity,  to  strike  out  beforehand  that  which  is  clearly  imper- 
tinent. In  order  that  it  may  be  struck  out,  it  must  be  clearly 
impertinent:  it  must  not  be  only  that  the  Court  inclines  to 
think  it  should  not  have  been  put  there,  — -  it  must  not  be  only 
that  the  Court  does  not  see  how  the  allegation  will  bear  upon 
the  case  ultimately ;  that  is  not  enough  ;  the  negative,  if  I 
may  so  speak,  must  be  positively  made  out ;  it  must  clearly 
appear  that  it  cannot  be  relevant.    The  impertinence  must 


(a)  1  Phill.  386. 


(6)  6  Beav.  448. 
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be  proved  ;  and  it  is  upon  the  party,  who  asks  to  have  matter 
struck  out  for  impertinence,  to  make  out  to  the  full  sat- 
*  39  isfaction-  *  of  the  Court,  that  that  somewhat  extraordi- 
nary and,  it  may  be,  premature  step  ought  to  be  taken. 
You  cannot  anticipate  the  whole  discussion  on  the  materiality 
of  a  particular  allegation.  The  materiality  of  it  is  a  matter 
which  may  only  come  out  at  the  hearing.  You  cannot  an- 
ticipate that  it  is  an  allegation  that  should  be  struck  out  for 
impertinence.  If  there  be  any  thing  as  to  which  it  appears 
so  clear  that  the  Court  has  no  doubt  whatever  that  it  cannot 
enter  into  its  consideration,  and  that  it  cannot  be  allowed  to 
weigh  one  way  or  the  other  in  the  argument  at  the  proper 
stage,  when  the  proper  stage  for  consideration  arises,  then  the 
Court  will  order  it  to  be  struck  out. 

I  listened  with  great  favour  towards  the  argument  at  first, 
because  I  did  think  it  might  be  said  that  there  was  an  intro- 
duction of  another  case  not  before  the  Court,  —  a  case  touch- 
ing the  creditors  not  before  the  Court,  which  had  only  before 
it  the  case  touching  the  Crown.  If  I  had  been  of  opinion 
ultimately  that  it  was  so,  and  that  there  were  two  distinct 
cases  not  interfering  with  each  other,  one  of  which  ought  not 
to  have  been  here,  and  which  was  not  here,  I  should  have 
leant  towards  the  argument  for  striking  the  allegation  — 
which  raised  the  point  in  the  one  case  —  out  of  the  informa- 
tion, which  ought  to  have  been  confined  to  the  other.  But, 
looking  at  the  whole,  I  see  no  reason  to  be  dissatisfied  with 
the  decision  of  the  Master  of  the  Kolls,  or  of  the  Lord  Chan- 
cellor dismissing  the  appeal  from  his  order. 

It  will  not  do  to  say,  because  one  learned  Judge  gives  one 
reason  for  his  judgment  and  another  gives  another,  that  that 
is  a  reason  for  a  third,  namely,  the  Court  of  Appeal,  taking 
a  third  view,  and  deciding  against  both.    That  would  be  a 
summary  way  of  getting  rid  of  many  cases.   Even  supposing 
that  the  two  learned  Judges  had  taken  different  views,  and 
had  arrived  at  last  at  the  same  conclusion  by  different  roads, 
the  two  may  stand  well  together ;  the  one  dwelling  more  on 
one  view  of  the  argument  than  the  other.    But  I  see 
*  40   no  sort  of  repugnancy,  *  and  even  if  I  did,  yet  if  I  am 
satisfied  that  they  are  both  consistent  in  the  conclusion 
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to  which  they  come,  the  one  taking  the  one  view,  the  other 
the  other,  the  one  rather  aids  the  other.  Without,  therefore, 
calling  upon  the  respondents,  or  calling  on  your  Lordships  to 
hear  any  further  argument,  I  have  no  hesitation  in  recom- 
mending your  Lordships  to  affirm  the  order  appealed  from. 

I  see  no  reason  for  pursuing  a  different  course  from  what 
we  generally  take  with  respect  to  the  costs.  If  there  are  two 
decisions,  one  consistent  with  the  other,  that  appears  to  me 
to  form  a  ground  for  your  Lordships  abiding  by  your  usual 
course,  when  you  affirm,  of  giving  the  costs  of  the  appeal.^ 

If  I  thought  that  the  orders  below,  or  the  affirmance  of 
them,  would  introduce  any  novelty  into  the  practice  of  the 
Court  in  this  important  matter,  I  should  hesitate  very  much 
before'  I  advised  your  Lordships  to  affirm  them ;  but  upon 
the  best  consideration  I  can  give  it,  I  do  not  think  that  it  will 
make  the  least  alteration. 

Lord  Campbell.  —  After  having  heard  the  very  able  coun- 
sel who  have  addressed  your  Lordships  for  the  appellants, 
and  who  have,  each  of  them,  very  distinctly  and  succinctly 
argued  the  case,  —  your  Lordships  will  allow  me  to  say  I  was 
extremely  pleased  by  the  manner  in  which  it  was  put  by  Mr, 
Kenyon^  and  I  say  that  without  prejudice  to  its  having  been 
extremely  well  argued  by  his  learned  leader,  —  but,  having 
listened  to  them  both  most  attentively,  it  seems  to  me  un- 
necessary to  call  on  the  counsel  for  the  respondent. 

The  question  which  was  referred  to  the  Master,  and  which 
the  Maste'r  of  the  Rolls  and  the  Lord  Chancellor  had  to  de- 
termine was  this :  whether,  on  looking  at  the  face  of  the 
information,  those  allegations  which  were  complained  of  must 
necessarily  be  immaterial.  If  they  must  necessarily  be  im- 
material, they  ought  to  be  struck  out  for  impertinence. 
*It  is  a  very  useful  process  in  a  Court  of  Equity  —  I  *41 
should  be  sorry  to  see  it  at  all  impaired  —  that,  when 
there  are  immaterial  matters  stuck  into  a  pleading,  that  plead- 
ing should  be  referred  to  the  Master  for  impertinence,  and 
that  the  immaterial  matter  should  be  struck  out.   What  is  to 


1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1503. 
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be  considered  is,  whether  it  be  immaterial.  If  it  be  material, 
then  the  materiality  of  it  must  be  reserved  for  the  hearing. 
I  think,  looking  at  the  face  of  this  information,  that  it  is 
impossible  for  us  to  say  that  these  allegations  may  not  be 
material.  I  do  not  say  they  are.  It  will  be  open  for  the 
learned  counsel  afterwards  to  contend  that  they  are  wholly 
immaterial;  and  if  that  be  proved  they  ought  not  to  have 
any  influence  on  the  decision  of  the  Judge.  The  first  state- 
ment excepted  to  would,  I  think,  hardly  be  a  sufficient  ground 
for  the  appeal  if  it  stood  by  itself ;  namely,  the  allegation  that 
this  bond  was  assigned  to  Stulz  and  Housley,  for  the  purpose 
of  showing  that  they  had  an  interest.  It  is  quite  certain 
that  the  Attorney-General,  without  any  relator,  might  file  his 
information,  and,  although  a  Court  of  Equity  cannot  dismiss 
an  information  because  the  relators  have  no  interest,  because 
it  is  the  Attorney-General  who  sues  in  the  name  of  the  Crown, 
still  I  cannot  accede  to  what  the  Lord  Chancellor  threw  out 
in  the  Court  below.  I  know  from  my  own  experience,  from 
y  having  filled  the  office  of  Attorney-General  a  good  many 
years,  and  having  been  consulted  in  a  great  many  of  these 
cases,  that  Courts  of  Equity  do  look  to  the  relators.  They 
do  not  decide  upon  the  interests  of  the  relators,  but  in  the 
conduct  of  the  suit  they  see  who  the  relators  are,  and  make 
an  order  that  the  relators  shall  pay  the  costs.  And  though 
I  do  not  recollect  any  particular  instance  in  which  they  have 
divided  the  costs  of  the  suit  between  the  relators  and  the 
Crown,  I  think  that  would  be  within  the  competency  of 
the  Court  of  Equity,  if  it  thought  the  interests  of  justice 
so  required.  I  therefore  cannot  say  that  the  interest  of  the 
relators  is  so  impertinent  that  that  allegation  must  necessarily 
be  struck  out. 

*  42  *  Then  as  to  the  other  statements  :  it  seems  to  me 
there  is  no  pretence  for  saying  that  they  must  be  struck 
out,  because  I  think  they  may  not  only  be  material,  but, 
without  expressing  any  opinion  on  it,  I  think  there  is  a  con- 
siderable probability  that  they  may  be  very  material.  What 
is  it  the  information  asks  ?  It  asks  to  set  aside  the  deed,  so 
far  as  the  interests  of  the  Crown  are  concerned,  whereby  this 
property  was  assigned,  after  a  judgment  of  outlawry  had  been 
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pronounced,  and  before  the  second  inquisition.  Am  I  to  be 
told  that  as  far  as  the  interests  of  the  Crown  are  concerned 
(because  it  is  to  these  we  are  to  look)  it  is  wholly  immate- 
rial what  was  the  consideration  for  this  deed  of  assignment  ? 
Would  it  not  be  material  on  the  part  of  the  defendants  to 
show  that  this  deed  of  assignment  was  in  pursuance  of  a 
bond  fide  contract  for  valuable  consideration,  and  the  full 
value  of  the  subject-matter  conveyed  having  been  paid  ?  On 
the  contrary,  may  it  not  be  exceedingly  material  to  show  it 
was  without  any  consideration  ?  Nay,  it  would  be  very  ma- 
terial, as  fat  as  the  Crown  is  concerned,  to  show  that  it  was 
done  for  a  fraudulent  purpose,  —  for  the  purpose  of  defeating 
the  creditors.  I  by  no  means  accede  to  what  was  so  very 
positively  alleged  at  the  bar,  that  the  Statute  of  Elizabeth, 
for  the  first  time,  made  a  voluntary  conveyance  void,  where 
there  is  an  intention  of  committing  a  fraud  on  creditors.  It 
has  been  alleged  over  and  over  again  that  that  part  of  the 
statute  is  declaratory  of  the  common  law.  There  can  be 
no  doubt  it  is  so.^  If  you  come  to  consider  whether  this 
deed  is  void  against  the  Crown,  it  may  be  material  to  show 
that  the  party  who  executes  the  deed  had  creditors  ;  that 
there  were  judgments  against  him;  and  that  it  was  for  the 
purpose  of  defeating  the  judgment  creditors  that  the  assign- 
ment was  made.  I  do  not  say  that  that  would  influence  the 
learned  Judge  who  comes  to  decide  the  case,  but  it  possibly 
may,  and  you  will  not  deprive  the  Crown  of  the  opportu- 
nity of  arguing  that  the  deed  is  void  against  the 
*  Crown  on  account  of  the  fraudulent  purposes  of  the  *  43 
grantor  at  the  time  he  executed  the  deed.  It  seems  to 
me,  therefore,  that  there  is  no  pretence  for  saying  that  these 
allegations  as  so  clearly  immaterial  that  they  must  be  struck 
out ;  for  I  can  easily  imagine  that  they  may  be  very  material 
at  the  hearing  of  the  cause. 

For  these  reasons,  I  am  of  opinion  that  the  Master  of  the 
Rolls  and  the  Lord  Chancellor  took  correct  views  of  this 

'  See  4  Kent  (11th  ed.),  462,  463;  Bump  Fr.  Conv.  55,  58;  Hamilton 
V.  Rnssel,  1  Cranch,  309;  Peck  v.  Land,  2  Kelly,  1;  Clements  v.  Moore, 
6  Wallace,  299;  Hudnall  v.  Wilder,  4  M'Cord,  294. 
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subject,  and  that  the  Master  fell  into  a  mistake  which  has 
been  properly  corrected.  Therefore,  this  being  an  appeal 
against  two  successive  judgments  of  Courts  that  have  re- 
versed the  decision  of  the  Master,  I  think  we  ought  to  affirm 
the  Lord  Chancellor's  order  with  costs. 

The  Lord  Chancellor.  —  One  of  the  judgments  which  is 
the  subject  of  appeal  was  a  judgment  delivered  by  mj^self ;  I 
think  it  necessary,  therefore,  to  say  a  few  words  with  respect 
to  it.  I  adhere  to  the  opinion  which  I  expressed  in  the  Court 
below.  I  have  had  a  fuller  opportunity  of  considering  the 
subject  by  having  the  printed  papers;  and  I  see  no  reason  to 
depart  from  that  opinion. 

It  cannot  be  objected  to  this  information  that  it  relates  the 
history  of  the  transaction ;  namely,  that  Mr.  Engier  was  the 
representative  of  Mr.  Stulz,  and  that  he  assigned  this  bond 
to  the  two  other  parties  who  are  relators  on  the  record ; 
and  it  appears  to  me  convenient  that  the  nature  of  that  in- 
terest should  be  stated  with  a  view  to  the  point  which  has 
been  before  mentioned  ;  namely,  that  upon  the  apportionment 
of  the  costs,  in  case  this  information  should  fail,  the  Court 
may  have  an  opportunity  of  making  the  parties  pay  the  costs 
who  are  parties  beneficially  interested  in  the  property. 

Now,  with  respect  to  the  other  part  of  the  case,  what  is  the 
nature  of  the  transaction  ?  After  the  execution  of  the  first 
inquisition,  —  which  inquisition  was  set  aside  on  a  point  of 
form  previously  to  the  second  inquisition,  —  this  convey- 
*  44  ance  *  is  made,  and  it  is  alleged  to  have  been  made  with 
a  fraudulent  view.  Now  where  there  is  a  fraudulent 
transaction  so  stated  for  the  purpose  of  defeating  an  instru- 
ment, which  has  been  executed  with  a  view  and  purpose  of 
fraud,  is  it  not  proper  that  all  the  circumstances  connected 
with  the  fraud  should  be  stated  on  the  record  ?  And  can  it 
be  said  that  any  of  these  circumstances  so  stated,  giving  the 
history  of  the  fraud,  are  immaterial  ?  Can  we,  in  the  first 
instance,  decide  that  they  are  immaterial,  before  the  cause 
comes  to  a  hearing?  For  it  is  nothing  more  than  a  his- 
tory of  the  cause,  the  manner  in  which  the  deed  was  exe- 
cuted, and  the  purpose  and  motive  for  which  it  was  executed. 
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When  we  are  investigating  a  fraud,  as  I  think  I  stated  in  the 
Court  below,  the  motives  for  the  fraud  are  very  often  a  mate- 
rial subject  for  inquiry.  Now  the  information  here  assigns 
two  motives  for  the  fraud  ;  it  assigns  that  one  motive  of  the 
fraud  was  to  defeat  the  process  of  the  Attorney-General ;  and 
it  assigns  that  another  motive  was  to  defeat  the  bond  fide 
creditors.  Actual  fraud  might  be  proved  on  this  information, 
when  it  came  to  a  hearing,  —  a  declaration  made  by  the  party, 
stating  that  his  object  was  to  commit  a  fraud.  Express  fraud 
would  vitiate  a  deed  at  common  law.  If  a  deed  w^as  executed 
with  the  express  object  of  defeating  creditors,  it  would  be  a 
fraudulent  act  at  common  law,^  and  would  be  sufficient  to 
set  aside  the  deed.  I  apprehend  that  it  cannot  be  considered, 
in  this  stage  of  the  cause,  that  those  facts  are  immaterial ; 
you  cannot  aver  positively  (as  was  observed  by  both  my  noble 
and  learned  friends)  that  it  is  impossible  that  they  can  be  ma- 
terial at  the  hearing  of  the  cause.  I  think  the  judgment  of 
the  Court  below  ought  to  be  affirmed. 

Mr.  Kenyon  asked  for  leave  to  demur. 

Lord  Brougham.  —  No ;  you  have  elected  one  course,  and 
when  that  fails  you  are  not  to  fall  back  on  the  other. 

The  orders  were  affirmed,  with  costs. 


1  Ante,  42,  note  (1), 
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*45      *HAMMERSLEY  v,  BARON  DE  BIEL. 

1845. 

Charles  Hammersley  ........  Appellant. 

Baron  Thomson  William  Andrew  Charles  ^ 

DE  BiEL,  an  infant,  by  W.  J.  Blake,  his  >  Respondent, 
next  friend  ) 

Marriage  Articles ^  Construction.  Signature;  Statute  of  Frauds. 

A  representation  made  by  one  party  for  the  purpose  of  influencing  the 
conduct  of  another,  and  acted  on  by  him,  will,  in  general,  be  sufficient 
to  entitle  him  to  the  assistance  of  a  Court  of  Equity,  for  the  purpose 
of  realizing  such  representation.^ 

And  so  in  proposals  of  marriage  ;  if  the  parent,  or  his  agent,  deliberately 
holds  out  inducements  to  the  suitor  to  celebrate  the  marriage,  and  he 
consents  and  celebrates  it,  believing  it  was  intended  that  he  should 
have  the  benefits  so  held  out  to  him,  a  Court  of  Equity  will  give  effect 
to  the  proposals.^ 

Proposals  of  marriage  written  by  the  lady's  brothers,  acting  by  her 
father's  authority,  stated  that  "Mr.  J.  P.  T.  (the  father)  also  intends 
to  leave  a  further  sum  of  10,000Z.  in  his  will  to  Miss  T.,  to  be  settled 
on  her  and  her  children,  the  disposition  of  which,  supposing  she  has 
no  children,  will  be  prescribed  by  the  will  of  her  father.  These  are 
the  bases  of  the  arrangement,  subject,  of  course,  to  revision  ;  but  they 
will  be  sufficient  for  Baron  B.  to  act  upon."  Baron  B.,  upon  receiv- 
ing the  proposals,  provided  a  jointure  as  required  by  them  for  his 
intended  wife,  and  then  married  her.    In  the  settlement,  afterwards 


1  See  Piggott  v.  Stratton,  1  De  G.,  F.  &  J.  49  ;  Button  v.  Eossiter,  7 
De  G.,  M.  &  G.  9  ;  Bold  v.  Hutchinson,  5  De  G.,  M.  &  G.  558  ;  Money 
V.  Jordan,  2  De  G.,  M.  &  G.  318;  Jorden  v.  Money,  5  H.  L.  Cas.  185  ; 
Nunn  V.  Fabian,  L.  R.  1  Ch.  Ap.  35  ;  2  Dart  V.  &  P.  (4th  Eng.  ed.) 
769,  770;  Thompson  v.  Simpson,  L.  R.  9  Eq.  497;  Ward's  Case,  L.  R- 
10  Eq.  661,  662,  663  ;  Slim  v.  Croucher,  1  De  G.,  F.  &  J.  518  ;  Cleland 

V.  Leech,  5  Jr.  Ch.  478;  Loffas  v.  Maw,  8  Jur.  n.  s.  608;  Prole  v.  Soady, 

5  Jur.  N.  s.  1382. 

2  See  Walford  v.  Gray,  11  Jur.  n.  s.  106;  2  Dart.  V.  &  P.  (4th  Eng. 
ed.)  941,  942  ;  Hargreaves  v.  Pennington,  10  Jur.  n.  s.  834  ;  Ridley  v. 
Ridley,  11  Jur.  n.  s.  475;  Smith  v.  Allen,  5  Allen,  454. 
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executed,  there  was  no  mention  of  this  sum  of  10,000^. ;  and  it  was  not 
left  by  J.  P.  T.  in'^his  will. 

Held,  that  his  estate  was  liable  to  the  payment  of  the  10,000L,  with 
interest  from  the  end  of  one  year  after  his  death. ^ 

Semble,  that  a  letter  written  and  signed  by  the  father,  after  the  mar- 
riage, admitting  the  terms  of  the  written  proposals,  which  were  not 
signed,  was  a  recognition  of  them  as  his  agreement,  and  sufficiently 
signed  by  him  within  the  Statute  of  Frauds. 

February  25;  March  3,  1845. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the 
Rolls,  and  from  an  order  of  the  Lord  Chancellor  affirming 
it.  The  respondent  is  the  son  and  only  issue  of  the 
marriage  *  of  Baron  William  Julius  Augustus  Henry  de  *  46 
Biel,  of  Zierow,  in  the  Grand  Duchy  of  Mecklenburgh 
Schwerin,  and  of  Sophia,  late  Baroness  de  Biel,  who  was  one 
of  the  daughters  of  John  Poulett  Thomson,  late  of  Waverley 
Abbey,  in  the  County  of  Surrey,  Esquire,  deceased.  The 
appellant  is  the  only  surviving  executor  of  Mr.  Thomson's 
will ;  and  the  object  of  the  suit  was  to  obtain  payment  out  of 
his  assets  of  a  sum  of  10,000/.,  with  interest  from  the  time  of 
his  death,  to  which  the  respondent  claimed  to  be  entitled, 
under  the  provisions  of  a  memorandum  of  agreement  herein- 
after stated  to  have  been  entered  into  between  his  father 
and  Andrew  Henry  Poulett  Thomson  and  Charles  Poulett 
Thomson,  sons  of  the  said  J.  P.  Thomson,  on  his  behalf, 
previously  to  the  said  marriage.  The  questions  for  the  deci- 
sion of  the  House  were,  whether  any  such  agreement  was 
entered  into  ?  and,  if  it  was,  then  what  was  the  construction 
to  be  put  upon  it  ? 

.  The  bill,  filed  in  1839  against  the  appellant  and  the  said 
A.  H.  and  C.  Poulett  Thomson  (who  are  both  since  deceased), 
stated  that  Baron  William  Julius  Augustus  Henry  de  Biel, 

3  This  case  is  distinguished  in  Maunsell  v.  White,  4  H.  L.  Cas.  1039. 
See  Caton  v,  Caton,  L.  R.  1  Ch.  Ap.  137  ;  s.  c.  L.  R.  2  H.  L.  127,  135  ; 
Surcome  v.  Pinniger,  3  De  G.,  M.  &  G.  571  ;  Warden  v.  Jones,  2  De  G. 
&  J.  76  ;  Loxley  v.  Heath,  1  De  G.,  F.  &  J,  489  ;  Skidmore  v.  Bradford, 
L.  R.  8  Eq.  134  ;  Williams  v.  WiUiams,  L.  R.  2  Ch.  Ap.  294  ;  Crosbie 
V.  M'Doual,  13  Ves.  148  ;  Bold  v.  Hutchinson,  5  De  G.,  M.  &  G.  558; 
Barkworth  v.  Young,  4  Drew.  1  ;  Laver  v.  Fielder,  32  Beav.  1  ;  Alt  v. 
Alt,  4  Giff.  84. 
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the  respondent's  father,  was,  in  the  year  1825,  and  ever  since, 
entitled  to  a  considerable  landed  estate  at  Zierow  aforesaid, 
which,  in  the  event  of  his  dying  without  leaving  issue,  was 
entailed,  according  to  the  law  of  Mecklenburgh  Schwerin,  on 
his  brother  Baron  Gottlieb  de  Biel :  that,  in  December,  1825, 
a  marriage  was  in  contemplation  between  the  said  Baron  de 
Biel  and  Miss  Sophia  Poulett  Thomson,  the  mother  of  the 
respondent,  and  daughter  of  the  said  J.  P.  Thomson  :  that 
he  on  several  previous  occasions  had  expressed  his  intention 
to  give  each  of  his  daughters  a  fortune  of  20,000Z.,  and  in 
particular  by  a  letter  written  in  September,  1825,  in  the 
course  of  a  treaty  of  marriage  between  one  of  his  daughters 
and  Baron  Henry  de  Maltzahn,  which  marriage  took  place  : 

that  in  consequence  of  such  declaration  of  his  intentions 
*  47  by  J.  P.  Thomson,  Baron  de  Biel,  at  the  time  *  when 

he  sought  his  consent  to  his  marriage  with  the  said 
Sophia  P.  Thomson,  did  expect  that  her  fortune  would  be 
20,000L  :  that  after  J.  P.  Thomson  had  given  his  consent  to 
the  marriage,  some  conversation  took  place  between  him  and 
Baron  de  Biel  respecting  the  lady's  fortune  and  the  settle- 
ments to  be  made  on  the  marriage,  when  J.  P.  Thomson  re- 
quested the  baron  to  call  on  his  sons,  the  said  A.  H.  P. 
Thomson  and  CP.  Thomson,  who  were  both  at  that  time 
engaged  in  business  as  merchants  in  London,  and  added  that 
he  would  forward  to  them  his  instructions  on  the  subject : 
that  he,  J.  P.  Thomson,  did  accordingly  instruct  his  said 
sons,  and  authorized  them  to  act  for  him,  and  to  enter  into 
the  necessary  agreement  with  Baron  de  Biel  touching  the 
amount  of  his  daughter's  fortune,  and  the  terms  and  condi- 
tions of  the  settlement  to  be  made  on  the  occasion  of  the 
marriage ;  and  that  Baron  de  Biel  accordingly  met  them  on 
the  22d  of  December,  1825,  at  the  house  of  C.  P.  Thomson, 
when  they  produced  a  letter  from  J.  P.  Thomson,  giving 
them  full  power  to  act  for  him  in  relation  to  the  said  matters : 
that  at  this  meeting,  after  some  conversation  between  A.  H. 
and  C.  Poulett  Thomson  on  the  one  side,  and  Baron  de  Biel 
on  the  other,  they  came  to  an  agreement,  which  was  reduced 
into  writing,  part  by  A.  H.  P.  Thomson,  and  the  rest  by 
C.  P.  Thomson,  and  the  same  was  as  follows :  — 
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The  arrangement  proposed,  in  case  of  the  marriage  of  Baron  de  Biel 
■with  Miss  Sophia  Poulett  Thomson,  is  as  follows,  viz. :  — 

"  Mr.  J.  P.  Thomson  proposes  to  pay  down  the  sum  of  10,000/.  ster- 
ling, to  be  secured  in  the  British,  French,  or  other  funds  that  maybe 
agreed  upon,  in  the  names  of  trustees  to  be  chosen,  the  interest  to  belong 
to  Baron  Biel,  during  the  joint  lives  of  himself  and  Miss  Thomson,  and 
to  her  in  case  of  his  death  before  her  ;  the  principal  to  be  secured  to  the 
children  of  the  marriage,  or  in  case  of  there  being  no  issue,  the  survivor 
to  have  the  interest  for  life,  and  the  capital  to  be  at  the  disposition  of 
Baron  Biel. 

"  Baron  Biel  to  obtain  the  means  of  settling  500Z.  per  annum, 
to  be  *  payable  to  Miss  Thomson  for  life,  secured  on  his  estate  in  *48 
Mecklenburgh,  after  his  death,  in  case  of  her  surviving  him. 

'*  Mr.  J.  P.  T.  proposes  for  the  present  to  allow  his  daughter  200Z.  per 
annum  for  her  private  use,  subject  to  a  possibility  of  a  reduction  in  that 
sum  in  case  political  or  other  circumstances  should  diminish  his  income  ; 
and  also  intends  to  leave  a  further  sum  of  10,000Z.  in  his  will  to  Miss 
Thomson,  to  be  settled  on  her  and  her  children,  the  disposition  of  which, 
supposing  she  has  no  children,  will  be  prescribed  by  the  will  of  her 
father. 

"  These  are  the  basis  of  the  arrangements  proposed,  subject,  of  course, 
to  revision,  but  they  will  be  sufficient  for  Baron  Biel  to  act  upon. 

"  Baron  Biel  should  forward  as  early  as  possible  a  joint  arrangement 
for  himself  and  brother,  settling  500Z.  per  annum  on  Miss  Thomson.  It 
is  a  question,  though,  how  far  that  can  be  given  by  them  without  the  con- 
sent of  their  heirs,  who,  in  case  of  the  death  of  both,  might  vitiate  it. 
This  point  should  be  decided." 

The  bill  then  stated  that  A.  H.  and  C.  Poulett  Thomson 
gave  the  said  written  agreement  to  Baron  de  Biel,  who  ac- 
cepted the  same  as  binding,  both  on  himself  and  on  J.  P. 
Thomson :  that  the  baron  then  returned  to  Germany,  and,  as 
.  required  by  the  said  agreement,  executed  an  instrument  in 
the  German  language,  dated  the  29th  of  January,  1826,  by 
which  he  secured  out  of  his  said  estates  to  his  said  intended 
wife,  in  case  he  died  before  her,  leaving  children,  a  yearly 
jointure  of  500^. ;  and  about  the  same  time  he  prevailed  on 
his  brother,  the  said  Baron  Gottlieb  de  Biel,  to  execute  a 
similar  instrument  for  securing  the  said  jointure  to  Mis^ 
Thomson,  in  case  the  Baron  de  Biel  died  before  her  without 
leaving  any  children,  in  which  case,  as  before  mentioned,  the 
said  estates  would  have  devolved  on  the  Baron  Gottlieb  de 
Biel :  that  these  two  instruments  were  laid  before  an  advo- 
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cate  at  Hamburgh,  selected  by  A.  H.  and  C.  Poiilett  Thomson, 
and  they  were  settled  and  approved  by  the  said  advocate  on 
behalf  of  J.  Poulett  Thomson,  and  were  afterwards  sent  over 
to  this  country,  and  had  ever  since  been  in  the  hands  of 
*49  A.  H.  and  C.  Poulett  Thomson:  that  *  shortly  after- 
wards, and  before  any  formal  deed  of  settlement  was 
executed,  the  Baron  de  Biel  and  Miss  Thomson  were  mar- 
ried in  Dresden,  where  Miss  Thomson  was  staying  with  her 
sister,  the  wife  of  Baron  de  Maltzahn :  that  after  their  mar- 
riage they  came  to  this  country,  and  in  consequence  of  com- 
munications between  the  baron  and  A.  H.  and  C.  Poulett 
Thomson,  who  acted  in  the  matter  on  behalf  of  their  father 
respecting  the  settlement  which  it  had  been  agreed  should  be 
made  on  the  occasion  of  the  said  marriage,  Messrs.  Dunn  and 
Wordsworth,  as  the  solicitors  of  the  Thomson  family,  were 
instructed  by  A.  H.  and  C.  Poulett  Thomson  to  prepare  an 
indenture  of  settlement. 

The  bill  then  stated  the  settlement  so  prepared,  dated  the 
23d  of  June,  1826,  and  made  between  J.  P.  Thomson  of  the 
first  part,  A.  H.  P.  Thomson  and  Charles  Hammersley 
(the  appellant)  of  the  second  part,  and  the  Baron  de  Biel 
and  Sophia  his  wife  of  the  third  part,  whereby  J.  P.  Thom- 
son covenanted  that  he,  or  his  heirs,  executors,  &c.,  within 
twelve  months  after  his  death,  would  pay  A.  H.  P.  Thomson 
and  C.  Hammersley,  their  executors,  &c.,  10,000Z.  upon  the 
trusts  therein  expressed,  with  interest  in  the  mean  time. 
(No  mention  was  made  of  the  further  sum  of  10,000Z,  which 
the  memorandum  of  agreement  stated  that  Mr.  Thomson  in- 
tended to  leave  by  his  will  to  Miss  Thomson  and  her  children, 
nor  of  the  jointure  of  bOOL  secured  to  her  by  the  baron,  as 
before  stated.) 

The  bill  next  stated  that  the  said  indenture  of  settlement 
was  duly  executed  by  all  the  parties  thereto,  but  was  not 
previously  submitted  to  or  settled  by  any  person  on  behalf 
of  the  Baron  de  Biel  and  his  wife  :  that  the  baron  having 
noticed  that  no  mention  was  made  therein  of  the  said  further 
sum  of  10,000/.,  which  J.  P.  Thomson  was  to  leave  by  his 
will,  applied  to  A.  H.  P.  Thomson  for  an  explanation  of  such 
omission,  when  he  informed  the  baron  that  it  would  not  be 
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proper,  in  point  of  form,  to  *  include  the  same  in  the  *  50 
indenture  :  that  the  baron,  not  being  acquainted  with 
the  law  of  this  country,  nor  assisted  by  any  legal  adviser,  and 
having  no  reason  to  doubt  that  the  said  written  agreement 
would  in  all  respects  be  faithfully  performed,  acquiesced  in 
that  explanation,  and  did  not  take  any  steps  to  obtain  any 
further  security  for  such  further  sum  of  10,000?. :  that  at  the 
time  of  executing  the  said  indenture  of  settlement.  Baron  de 
Biel  and  his  wife,  at  the  request  of  J.  P.  Thomson,  executed 
a  deed  of  release,  of  even  date  therewith,  by  which  they  re- 
leased all  claims  on  account  of  the  share  of  the  baroness  as 
one  of  the  children  of  J.  P.  Thomson,  in  a  sum  of  15,000?., 
and  in  a  certain  bond  executed  by  J.  P.  Thomson  previous 
to  his  marriage. 

The  bill  stated  that  the  allowance  of  200?.  a  year  men- 
tioned in  the  written  agreement  was  duly  paid  to  the  Baroness 
de  Biel  during  her  life  ;  that  she  died  in  September,  1827, 
and  that  her  father  died  in  1838,  having  by  his  will  given 
the  residue  of  his  personal  estate  to  his  sons,  and  appointed 
them  and  the  appellant  his  executors ;  but  that  he  did  not 
thereby  leave  the  further  10,000?.  in  fulfilment  of  the  promise 
contained  in  the  said  agreement,  nor  make  any  provision  for 
paying  the  same. 

The  bill  in  support  of  the  allegations  and  charges  contained 
in  it  set  forth  a  correspondence,  which,  so  far  as  the  same 
appears  to  be  material,  was  as  follows :  — 

A  letter  from  the  Baron  de  Biel  to  A.  H.  P.  Thomson,  in 
November,  1833,  after  the  baron  had  contracted  a  second 
marriage,  contained  the  following  :  — 

*'  You  will  have  heard  of  my  happy  prospect  of  an  increase  of  family, 
&c.  This  nrges  on  me  the  necessity  of  thinking  on  my  dear  boy's  affairs, 
whose  property  may  be  considerably  diminished  by  that  event,  &c.  You 
will,  therefore,  I  hope,  kindly  excuse  me  if  I  take  the  liberty  of  talking 
to  you  on  the  subject  of  what  he  may  have  to  expect  from  Mr.  Thomson 
as  his  mother's  portion.  I  look  upon  this  inquiry  on  my  part  the  more 
as  a  duty,  as  my  wife  has  an  impression  of  having  heard  from  Mr. 
Blake  that  *  all  further  portion  of  Thomson's  mother's  fortune  had  *  5] 
been  rescinded  after  her  death.  I  am  naturally  anxious  for  some 
accurate  information  on  this  point,  though  I  think  she  must  have  been 
mistaken,  as  it  does  not  seem  accordant  with  Mr.  Thomson's  very  gener- 
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ous  mind  thus  to  make  his  grandson  suffer  for  the  premature  death  of  his 
mother,  when  he  had  already  been  unfortunate  enough  to  be  deprived  of 
her  maternal  care  in  his  infant  years.  I  feel  the  more  confident  of  this 
idea  being  erroneous,  on  referring  to  a  joint  communication  made  to  me 
by  both  you  and  Charles,  who,  by  a  letter  from  Mr.  Thomson,  which  you 
produced  to  me,  were  desired  and  empowered  to  make  a  preliminary 
settlement,  which  I  still  possess.  You  stated  in  it  that  10,000Z.  should  be 
paid  down  and  put  into  the  hands  of  trustees,  and  also  that  Mr.  Thom- 
son intended  leaving  his  daughter  a  further  sum  of  10,000Z.,  to  be  settled 
on  her  and  her  children,  the  future  disposition  of  which,  supposing  she 
had  no  children,  to  be  provided  by  the  will  of  her  father.  You  added, 
that  it  would  be  sufficient  for  me  to  act  upon.  Kelying  implicitly  on  the 
promise  of  10,000/.  being  paid  down,  and  a  further  sum  of  10,000/.  by 
Mr.  Thomson's  will,  I  immediately  fulfilled  my  engagement  to  settle  a 
dowry  of  500/.  per  annum,  and  caused  my  brother  to  guarantee  it,  in  case 
of  my  death.  I  was  induced  to  look  upon  this  as  a  certainty,  as  most  of 
the  sisters  of  my  blessed  wife  had  already  received  that  portion  from  Mr. 
Thomson,  and  more  especially  when  I  and  my  blessed  wife  were  asked 
to  give  up  the  claim  to  15,000/.,  which  (as  I  was  given  to  understand) 
were  allotted  to  every  child  by  Mr.  Thomson's  marriage  settlement." 

To  that  letter  Mr.  A.  H.  P.  Thomson  replied  by  letter, 
dated  16th  December,  1833,  as  follows  :  — 

"  On  the  subject  of  my  father's  intended  provision  for  your  dear  boy 
Thomson,  I  do  not  believe  he  means  to  leave  him  more  than  the  10,000/. 
which  was  secured  to  poor  Sophy  and  her  children  by  your  marriage 
settlement.  I  believe  it  was  his  wish  and  full  intention,  when  you  mar- 
ried first,  to  make  up  to  Sophy  20,000/.  sterling  by  a  bequest  of  10,000/. 
more,  in  order  to  make  her  portion  equal  to  my  two  eldest  sisters  ;  though 
a  part  of  their  fortunes  —  about  5000/.  —  consisted  of  a  legacy  from  my 
grandfather,  who,  dying  before  Sophy  was  born,  of  course  left  her 
nothing.    I  cannot  tell  how  my  father's  disposition  by  will  would  have 

been  made  had  my  poor  sister  lived,  but  I  think  he  would,  even  in 
*  52  that  *case,  not  have  been  able  to  make  good  his  first  intentions,  as 

his  own  second  marriage  has  abstracted  a  large  sum  from  what  it 
had  been  his  intention  to  divide  at  his  death  among  his  children  by  the 
first  marriage.  This,  of  course,  has  wholly  altered  the  disposition  of 
his  property  ;  and  I  have  reason  to  think  you  cannot  reckon  upon  receiv- 
ing for  Thomson  more  than  the  sum  agreed  for  and  reserved  by  your 
settlement.  You  are  mistaken  if  you  suppose  that  you  renounced  a  claim 
on  my  father's  marriage  settlement  for  15,000/.  It  was  only  the  ninth 
portion  of  that  sum,  or  about  1600/.,  to  which  your  late  wife  had  a  claim  ; 
and  which  claim,  in  each  of  the  cases  of  my  father's  children  by  his  first 
marriage,  was  renounced  upon  their  receiving  their  respective  fortunes 
from  my  father.    In  detailing  to  you  my  father's  intentions  with  respect 
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to  his  daughter  on  or  before  your  marriage,  I  only  fulfilled  his  directions, 
and  I  can  only  regret,  of  course,  that  he  cannot  now  fulfil  the  promise  he 
then  made  through  me  and  Charles,  although  I  am  not  aware  that  after 
the  melancholy  loss  you  experienced  in  the  death  of  poor  Sophy,  he 
would  have  felt  himself  called  upon  to  leave  you  and  your  son  by  her  the 
10,000Z.,  even  if  he  had  not  married  again,  and  thereby  put  it  wholly  out 
of  his  power  to  do  so,  which  is  the  case." 

After  receiving  this  letter,  Baron  de  Biel  wrote  a  letter  to 
J.  P.  Thomson,  dated  the  30th  of  January,  1834,  and  which, 
so  far  as  it  is  material,  was  as  follows  :  — 

"  I  have  of  late  written  to  Mr.  Andrew  on  the  subject  of  my  boy's 
future  expectations,  and  it  is  in  consequence  of  his  answer  that  I  vent- 
ure to  write  these  lines.  When  I  first  had  the  pleasure  of  being  in- 
troduced to  you  at  Waverley,  and  got  your  consent  to  my  marriage  with 
my  blessed  wife,  you  desired  me  to  call  oil  Messrs.  Andrew  and  Charles 
for  future  settlements,  adding  that  you  would  forward  to  them  your  in- 
structions on  the  subject.  It  was  in  consequence  of  this  that  we  met  at 
Mr.  Charles's,  when  Andrew  produced  a  letter  he  had  received  from  you 
to  empower  him  and  Charles  to  make  a  preliminary  settlement.  Re- 
ferring to  its  contents,  I  see  in  it  that  10,000Z.  were  to  be  paid  into  the 
hands  of  trustees,  and  also  that  you  intended  leaving  your  daughter  in 
your  will  a  further  sum  of  10,000^.,  to  be  settled  on  her  and  her  children, 
the  future  disposition  of  which,  supposing  she  had  no  children,  to  be 
provided  by  the  will  of  her  father.  It  *  was  added  that  this  settle-  *  53 
ment  would  be  sufficient  for  me  to  act  upon.  Implicitly  relying 
upon  that  promise,  given  in  your  name  and  by  your  command,  I  consented 
to  settle  a  dowry  —  almost  beyond  my  means  —  of  500/. ,  in  case  of  my 
death,  and  caused  my  brother  to  guarantee  it.  It  is  true  that  when  we 
afterwards  came  to  London,  we  signed  our  settlement,  in  which  no  men- 
tion was  made  of  a  further  sum  of  10,000Z.,  but  I  beg  leave  to  observe, 
that  before  I  did  so  I  spoke  on  the  subject  to  Andrew,  who  repeated 
these  words  to  me,  that  you  certainly  intended  leaving  the  additional 
10,000Z.  to  your  daughter,  but  that  such  a  thing  could  not  well  be  pat 
into  a  settlement.  Having  no  knowledge  of  the  English  law,  and  confid- 
ing-as  thoroughly  in  the  love  you  bore  your  daughter,  and,  above  all,  to 
your  generous  mind,  which  even  on  strangers  has  conferred  such  very 
great  kindness,  I  entirely  relied  on  that  promise,  and  not  only  gave  up 
my  claim  to  having  that  paragraph  put  into  the  settlement,  but  likewise 
renounced  a  claim  which,  as  far  as  I  was  given  to  understand,  your  chil- 
dren had  to  a  share  in  a  sum  of  15,000/." 

A  copy  of  this  letter  was  sent  by  the  baron,  inclosed  in 
another  letter  of  the  same  date  written  by  him  to  A.  H.  P. 
Thomson,  which  recapitulated  the  statements  in  the  three 
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preceding  letters.  In  answer  to  both  these  letters  Mr.  A.  H. 
P.  Thomson  wrote  and  sent  to  the  baron  a  letter,  dated  the 
7th  of  February,  1834,  which,  so  far  as  it  is  material,  was 
as  follows ;  — 

"I  have  received  your  letter  to  me  of  the  30th  ult.  with  the  copy  of 
one  you  had  addressed  to  my  father,  which,  however,  he  had  previously 
communicated  to  me  in  the  original,  and  which  he  requested  me  to 
answer  as  from  him.  I  therefore  lose  no  time  in  stating,  in  confirmation 
of  what  I  previously  wrote  you  the  16th  December,  that  it  is  not  my 
father's  intention  to  add  by  his  will  the  10,000Z.  legacy  to  the  same  sum 
which,  by  the  settlement  made  on  your  lamented  wife,  my  sister,  comes 
to  you  and  your  eldest  son  at  his  decease.  My  father  regrets  much  that 
you  should  appear  so  much  disappointed  on  this  subject  ;  but  he  thinks 
with  me  that  you  had  no  just  reason,  under  the  unfortunate  circumstances 
of  my  sister's  death,  to  expect  the  fulfilment  of  his  promise  made  through 
Charles  and  myself  upon  your  marriage,  because  that  promise  was 
*  54  made  and  understood  to  be  dependent  *  upon  poor  Sophy's  surviv- 
ing my  father.  I  was  probably  wrong  in  stating  in  my  last  that 
one  chief  reason  for  this  legacy  not  being  (as  I  supposed)  intended  to  be 
made  was,  my  father's  means  of  providing  for  his  elder  children  by  my 
mother  being  curtailed  by  his  second  marriage.  I  only  assumed  the  fact 
as  probable.  The  above,  however,  I  now  give  you  on  my  fatlfer's  author- 
ity. At  the  same  time  it  is  agreeable  to  me  to  have  found,  on  reminding 
my  brother  Charles  of  the  communication  made  by  my  father  through 
him  and  me  jointly,  before  or  soon  after  your  marriage,  that  Charles 
agrees  distinctly  with  me  in  opinion,  that  the  promised  legacy  could  not 
be  due  to  your  child  or  children  by  my  sister  in  case  of  my  father  sur- 
viving her.  Had  poor  Sophy  lived,  I  have  not  the  smallest  doubt  that 
my  father  would  have  fulfilled  the  intention,  officially  declared  to  you  by 
Charles  and  myself,  of  leaving  10,000Z.  to  her  and  her  children.  The 
dowry  being  by  her  death  no  longer  an  obligation  on  you,  it  naturally 
follows  that  the  10,000L  legacy,  which  you  say  was  the  price  paid  for  that 
dowry,  is  no  longer  binding  on  my  father.  I  shall  be  very  glad  to  learn 
that,  however  disappointed  for  the  sake  of  Thomsy  you  may  be,  you 
acquit  my  father,  as  I  think  upon  this  explanation  you  are  bound  to  do, 
of  any  intention  of  not  fulfilling  his  promise  given  in  words  as  sacredly 
as  if  the  strongest  bond  had  been  executed  between  you." 

The  Baron  de  Biel,  being  in  England  in  March,  1835, 
wrote  another  letter  to  J.  P.  Thomson,  stating  most  of  the 
circumstances  before  stated,  and  claiming  the  fulfilment  of 
the  promise  of  the  further  sum  of  10,000^.,  and  in  this  letter 
was  inclosed  a  copy  of  the  said  written  agreement.  Mr. 
J.  P.  Thomson  answered  thus:  — 
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"Dear  Baron, I  sit  down  to  answer  directly  the  letter  yon  put 
into  my  hand,  that  you  may  receive  it  before  you  set  out.  I  have  placed 
the  whole  concern  in  the  hands  of  my  sons,  whom  it  regards,  as  residuary 
legatees,  more  than  it  does  me.  I  had  forgotten  all  that  passed  at  the 
time  of  your  marriage,  and  till  you  gave  me  this  copy  I  had  not  under- 
stood the  exact  expression  to  which  it  refers.  I  had  only  a  vague  recol- 
lection of  the  terms  in  which  the  second  sum  of  10,000Z.  was  mentioned. 
The  impression  on  my  mind  was,  that  I  had  left  it  open  to  revision  in  case 
of  a  change  of  circumstances.  That  having  taken  place,  the  only  ques- 
tion is  now,  I  conceive,  what  the  expression  used  in  the  engagement 
*  legally  implies,  in  which  there  appears,  as  my  sons  tell  me,  a  con-  *  55 
siderable  difference  between  the  lawyers  consulted.  It  is  extremely 
painful  to  me  that  such  a  difference  should  exist,  but  I  wish  to  keep 
myself  quite  clear  of  the  decision." 

The  bill,  after  further  allegations  and  charges,  prayed  that 
it  might  be  declared  that  J.  P.  Thomson  was,  after  the 
death  of  the  Baroness  de  Biel,  bound  to  leave  by  his  will  a 
sum  of  10,000Z.  to,  or  in  trust  for,  the  respondent,  in  addition 
to  the  sum  of  10,000?.  secured  by  the  said  indenture  of  settle- 
ment ;  and  that  the  appellant  and  his  co-executors  might  be 
decreed  to  pay  the  said  sum,  with  interest  from  the  death  of 
J.  P.  Thomson,  out  of  his  assets,  to  some  proper  person  or 
persons,  as  trustee  or  trustees  for  the  respondent. 

C.  P.  Thomson  and  the  appellant,  by  their  answer  to  the 
bill  (A.  H.  P.  Thomson  having  died  before  answer),  ad- 
mitted that  the  memorandum  in  question  was  drawn  up  at 
the  meeting,  as  in  the  bill  mentioned  ;  that  the  annuity  of 
200Z.,  therein  agreed  to  be  paid  by  J.  P.  Thomson,  was 
regularly  paid  by  him  during  the  life  of  his  daughter  ;  and 
that  the  settlement  of  the  jointure  of  500?.  was  prepared  and 
exexuted  as  stated  in  the  bill.  They  also  admitted  the  state- 
ments in  the  bill  respecting  the  will  of  J.  P.  Thomson,  and 
admitted  assets  sufficient  to  satisfy  the  respondent's  demand, 
but  they  rested  their  defence  to  it  on  three  grounds :  first,  on 
the  want  of  authority  in  the  sons  to  enter  into  a  binding 
agreement,  to  the  extent  of  the  sum  in  question,  on  behalf  of 
their  father ;  secondly,  on  the  Statute  of  Frauds  ;  and  thirdly, 
on  the  construction  of  the  memorandum,  contending  that  it 
did  not,  at  least  as  to  the  sum  in  question,  amount  to  a  bind- 
ing agreement. 
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The  passages  in  the  answer  containing  this  defence,  were 
to  the  following  effect :  That  defendants  were  ignorant  of  the 
particulars  of  any  conversation  between  J.  P.  Thompson  and 

Baron  de  Biel,  respecting  the  fortune  of  Miss  Thomson, 
*  56   except  that  they  believed  that  he,  Mr.  *  Thomson,  did 

refer  the  baron  to  C.  P.  and  A.  H.  P.  Thomson,  in 
order  to  communicate  with  him  on  the  subject  of  the  arrange- 
ment respecting  the  intended  marriage  ;  however,  the  defend- 
ant, C.  P.  Thomson,  denied  that  J.  P.  Thomson  instructed  or 
authorized  them,  or  either  of  them,  to  enter  into  any  agree- 
ment with  the  Baron  de  Biel  respecting  the  fortune  of  his 
said  daughter,  and  the  terms  and  conditions  of  the  settle- 
ment ,to  be  made  on  the  occasion  of  the  said  marriage,  neither 
did  any  letters  or  letter  ever  pass  between  C.  Poulett  Thom- 
son and  A.  H.  Poulett  Thomson,  or  either  of  them,  and  J. 
Poulett  Thomson,  though  the  defendant,  C.  Poulett  Thomson, 
conceived  it  probable  that  in  some  conversation  with  their 
father  he  might  have  desired  them  to  confer  with  the  baron 
on  the  subject,  and  they,  knowing  his  general  intentions  and 
views  in  reference  to  the  intended  marriage,  and  being  fully 
in  his  confidence,  considered  themselves  competent  to  confer 
with  the  baron  on  the  subject  of  the  settlement,  but  the  de- 
fendant C.  Poulett  Thomson  most  positively  denied  that  J. 
P.  Thomson  ever  expressed  to  him,  or,  as  he  believed,  to  A. 
H.  P.  Thomson,  any  intention  to  settle,  or  give  either  of 
them  any  authority  to  bind  him  to  settle  upon  the  said  mar- 
riage any  further  sum  than  10,000^^.  absolutely,  or  that  he 
ever  contemplated  any  thing  beyond  it  in  point  of  provision, 
except  as  to  such  further  provision  as  he  in  the  exercise  of 
his  discretion  might  be  disposed  to  make  by  will. 

And  the  defendant,  C.  Poulett  Thomson,  answering  to  the 
best  of  his  knowledge,  &c.,  said  that  it  was  not  true  that  he 
or  A.  H.  Poulett  Thomson  did;  at  the  said  meeting,  or  at  any 
time,  produce  and  show  to  the  baron  a,  letter  from  J.  P. 
Thomson,  giving  them,  or'  either  of  them,  such  authority  as 
in  the  bill  alleged,  or  any  authority  whatsoever,  or  produce 
and  show  any  letter  from  him  ;  and  they  never  had  in  their 
or  either  of  their  possession,  or  power,  any  such  letter.  And 
C.  Poulett  Thomson  denied  that  either  he  or  his  brother 
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did  at  that,  or  at  any  meeting,  *  come  to  any  agreement  *  57 
with  the  baron,  or  that  any  such  agreement  was  reduced 
into  writing ;  however,  the  defendant  believed  that  he  and 
A.  H.  P.  Thomson,  acting  under  such  impression  as  to  the 
views  and  intentions  of  their  father  on  the  subject  as  afore- 
said, did  set  down  in  writing,  partly  by  one,  and  partly  by 
the  other  of  them,  what  they  conceived  to  be  their  father's 
views  and  intentions  in  that  behalf,  and  such  writing  was  in 
the  words  and  figures  in  the  bill  stated,  but  not  having  re- 
tained any  copy,  did  not  admit  the  same  as  so  stated  and  set 
forth  ;  however  he  insisted,  that  the  said  writing  was  not 
more  than  a  rough  sketch  or  memorandum,  not  signed  by 
any  party ;  and  they  (defendant  and  his  said  brother)  never 
gave  Baron  de  Biel  to  understand  that  they  were  thereby 
binding,  and  never  in  fact  intended  to  bind  J.  P.  Thomson 
to  the  terms  therein  expressed  ;  and  the  defendant,  C.  P. 
Thomson,  was  confident  that  it  was  distinctly  explained  to 
the  baron  as  to  the  further  provision  (of  10,000/.  by  will) 
that  the  same  was  to  be  wholly  discretionary ;  and  no  further 
steps  were  taken  by  the  baron  in  reference  to  the  said  mem- 
orandum in  respect  of  such  further  provision,  and  no  claim 
was  ever  set  up  by  him  or  on  his  part  to  such  further  pro- 
vision, until  after  the  death  of  his  said  wife.  And  the  de- 
fendant referred  to  the  settlement  of  the  23d  June,  1826, 
executed  by  the  baron,  without  any  demand  being  raised  on 
such  alleged  engagement  to  settle  a  further  sum  of  10,000/. 
as  conclusive  to  establish  the  true  and  actual  agreement  of 
the  parties. 

And  in  reference  to  the  statements  in  the  bill,  as  to  a  con- 
versation between  A.  H.  P.  Thomson  and  the  Baron  de  Biel, 
at  the  time  of  preparing  and  executing  the  said  settlement, 
the  defendant,  0.  P.  Thomson,  said  he  was  informed  by  A. 
H.  P.  Thomson,  and  he  believed  the  same  to  be  true,  that  on 
such  last  mentioned  occasion,  when  the  draft  of  the  settle- 
ment was  read  over  to  the  baron,  and  with  reference 
thereto,  a  conversation  took  place  between  *  the  baron  *  58 
and  A.  H.  P.  Thomson,  on  the  subject  of  J.  P.  Thom- 
son's will  with  reference  to  a  further  provision  of  10,000/., 
when  A.  H.  P.  Thomson  expressly  stated  that  such  provision 
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was  wholly  dependent  upon  the  pleasure  and  discretion  of 
J.  P.  Thomson,  and  was  wholly  voluntary,  and  that,  conse- 
quently, it  would  not  be  in  any  way  introduced  into  the  set- 
tlement, and  that  the  baron  did  not  set  up  or  assert  any  right 
to  such  provision,  or  insist  upon  the  said  memorandum  or  any 
agreement  in  that  behalf,  or  in  any  way  object  to,  but,  on  the 
contrary,  fully  acquiesced  in  the  propriety  of  such  statement, 
and  the  draft  was  thereupon  accordingly  completed  in  con- 
formity with  such  instructions  as  to  the  said  sum  of  10,000Z. ; 
and  defendant  had  been  informed  and  believed,  that  the  said 
draft  was  read  over  to  the  baron,  who  perfectly  understood 
the  scope  and  effect  thereof,  and  some  alterations  were  made 
therein  at  his  suggestion.  And  this  defendant  said  that  the 
baron  did  not  at  the  time  of  the  execution  of  the  said  in- 
denture of  settlement:  produce  or  make  any  mention  of  any 
agreement  or  memorandum  of  proposals  for  a  settlement  hav- 
ing been  reduced  into  writing. 

The  cause  being  at  issue,  both  the  parties  adduced  evi- 
dence. On  behalf  of  the  infant  respondent  his  father  was 
examined,  and  in  his  evidence  he  detailed  and  confirmed  most 
of  the  statements  in  the  bill  respecting  the  transactions  be- 
tween the  Thomson  family  and  himself  before  and  after  his 
marriage  :  and  as  to  the  meeting  at  which  the  memorandum 
of  proposals  was  drawn  up,  he  said  that  A.  H.  P.  Thomson 
produced  a  letter  from  his  father,  and  read  it,  authorizing 
and  directing  his  two  sons,  A.  H.  and  C.  Poulett  Thomson, 
to  treat  with  him,  the  baron,  respecting  the  settlement  to  be 
made  on  his  intended  marriage  with  their  sister ;  and,  under 

the  circumstances,  he  fully  considered  that  they  had 
*  59  full  power  *  to  act  for  their  father  in  the  matter,  and 

that  the  arrangement,  which  was  reduced  into  writing 
by  them,  was  binding  on  their  father  and  on  the  baron,  and 
he,  the  baron,  acted  upon  the  faith  and  validity  of  it  in  obtain- 
ing security  for  the  jointure  on  his  wife.  With  reference  to 
the  conversation  at  the  office  of  Messrs.  Dunn  and  Words- 
worth, above  alluded  to,  the  baron  deposed  that  on  leaving 
the  office,  he  observed  to  A.  H.  P.  Thomson  that  the  draft  of 
settlement  contained  no  mention  of  the  second  10,000^., 
which  was  by  the  written  agreement  to  be  paid  at  the  death 
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of  J.  P.  Thomson ;  upon  which  A.  H.  P.  Thomson  replied 
that  it  was  still  his  father's  intention  to  leave  the  baron's 
wife  this  sum  at  his  death,  but  that  such  things  could  not 
well  be  introduced  into  the  settlement ;  and  A.  H.  P.  Thom- 
son did  not  upon  that  or  any  other  occasion  state  or  give  him 
to  understand  that  the  second  sum  of  10,000Z.  was  dependent 
on  the  pleasure  or  discretion  of  J.  P.  Thomson ;  and  he,  the 
baron,  felt  quite  confident  that  the  agreement  of  the  22d  of 
December,  1825,  would  be  punctually  fulfilled  in  the  way  in 
which  he  understood  it :  and  relying  on  the  agreement  and 
on  A.  H.  P.  Thomson's  statement  on  that  occasion,  he  did  not 
press  his  objection.  The  baron  also  proved  the  letters  and 
documents  stated  in  the  bill,  and  also  in  his  cross-examina- 
tion admitted  that  he  received  a  letter  written  to  him  by 
C.  P.  Thomson,  dated  the  31st  of  January,  1826.  (a) 

(a)  This  letter  was  in  French  ;  the  following  is  a  correct  translation 
of  so  much  of  it  as  is  material  here  :  — 

"  I  have  received  a  letter,  my  dear  baron,  from  your  brother,  in  which 
he  directs  me  to  consent  to  do  what  is  necessary  to  secure  the  widow's 
jointure  of  Sophia,  and  informs  me  that  he  has  sent  the  necessary  papers 
to  Dresden  to  wait  for  you  there  ;  my  father  has  since  received  a  letter 
from  Sophia,  who  informs  him  of  your  departure  for  Mecklenburgh,  so 
that  I  fear  you  have  crossed  these  documents  on  the  road,  and  that  there 
will  still  be  some  delay  occasioned  by  it  ;  however,  this  does  not  signify, 
for  this  is  the  way  in  which  my  father  thinks  it  will  be  best  to  arrange 
the  matter,  —  a  method  which  I  hope  will  put  an  end  to  every  possible 
delay,  although  it  is,  perhaps,  not  so  quick  as  the  betrothed  parties  wish. 
One  of  our  friends,  Mr.  Gossler,  senator  of  Hamburgh,  will  take  upon 
him  to  appoint  an  advocate,  who  will  arrange  with  yours  and  your 
brothers  the  documents  which  are  necessary  to  secure  the  widow's  joint- 
ure to  Sophia.  For  this  purpose  my  brother  has  written  to  him  to-day, 
and  given  him  the  required  particulars.  As  soon  as  the  lawyers  shall 
have  arranged  the  necessary  papers,  and  that  they  are  signed,  or  shall  be 
ready  for  it,  Mr.  Gossler  will  forward  them  to  us  here,  and  we  shall  send 
Sophia's  marriage  contract  (settlement)  to  Dresden  for  your  signature 
and  hers,  for  this  document  must  positively  be  signed  by  both  of  you  be- 
fore the  ceremony  :  without  this  it  is  void  according  to  our  laws.  I  there- 
fore request  you  to  hasten  the  arrangement  of  this  contract  on  your  part 
and  that  of  your  brother,  to  whom  I  write  by  this  same  post  to  inform 
him  what  we  propose  to  do,  in  order  that  the  two  advocates  may  have  a 
conference  as  soon  as  possible  ;  and  in  the  meanwhile  I  shall  get  prepared 
on  our  side  Sophia's  contract,  securing  her  fortune  to  you,  so  as  to  be 
able  to  forward  it  the  moment  I  receive  the  other  documents,  &c." 
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*  60      *  Mr.  Wordsworth,  the  solicitor,  examined  on  behalf 

of  the  defendants  in  the  cause,  said  that  on  the  20th  of 
June,  1826,  he  received  instructions  from  A.  H.  P.  Thomson 
to  prepare  an  instrument  for  vesting  10,000?.  in  trustees  for 
the  Baron  and  Baroness  de  Biel  and  their  children,  which 
sum  was  to  be  in  full  satisfaction  of  her  share  in  the  sum  of 
15,000?.  :  and  that  on  the  21st  of  June,  1826,  the  Baron  de 
Biel  and  A.  H.  P.  Thomson  called  on  him  at  his  office,  and 
he  then  read  over  to  them  the  draft  which  he  had  prepared 
of  the  proposed  settlement,  and  fully  explained  the  effect  of 
it,  and  the  baron,  who  spoke  and  understood  the  English 
language  extremely  well,  clearly  and  perfectly  understood  it, 
and  he  and  the  baron  had  a  long  conversation  upon  several 
of  the  clauses,  and  on  that  occasion  he  made  several  altera- 
tions in  the  draft,  by  the  joint  direction  of  the  baron  and 
A.  H.  P.  Thomson,  particularly  to  vest  the  10,000?.  in 

*  61  the  baron  absolutely  *  in  default  of  children,  instead 

of  giving  the  baroness  the  power  of  appointment  thereof 
by  will,  as  he  had  then  prepared  the  draft,  and  to  introduce 
a  power  for  the  trustees  to  lay  out  the  trust  fund  in  foreign 
securities ;  and  he  and  the  baron  also  conferred  on  the  right 
of  the  baroness  to  one-ninth  part  of  the  said  sum  of  15,000?. 
under  the  marriage  bond  of  her  father  in  default  of  appoint- 
ment by  him,  when  the  baron  said  that  he  had  clearly  under- 
stood that  all  claim  in  respect  of  the  bond  was  covered  by 
the  said  10,000?.,  and  he  desired  that  the  witness  would  pre- 
pare a  deed  to  release  the  same ;  which  deed  of  release  the 
witness  accordingly  prepared,  conceiving  himself  as  acting 
for  and  on  behalf  of  the  baron,  as  well  as  for  J.  P.  Thomson, 
as  the  family  solicitor ;  and  accordingly  such  indenture  of 
release  of  even  date  with  the  indenture  of  settlement  was 
prepared,  and  executed  by  the  baron  and  his  wife,  by  which 
they  released  all  claims  and  demands  on  account  of  her  share 
and  interest  in  the  said  15,000?. 

The  cause  was  heard  by  the  Master  of  the  Rolls,  and  on 
the  19th  of  February,  1840,  his  Lordship  decreed  that  the 
defendants,  CP.  Thomson  and  the  appellant,  as  the  execu- 
tors of  the  will  of  J.  Poulett  Thomson,  should  pay  into  the 
bank  to  the  credit  of  the  cause  the  sum  of  10,000?.,  together 
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with  interest  thereon  at  the  rate  of  il.  per  cent  per  annum, 
from  the  end  of  one  year  after  J.  P.  Thomson's  death,  (a) 

An  appeal  against  that  decree  was  heard  by  Lord  Cotten- 
HAM  (Chancellor),  in  May,  1841,  and  his  Lordship  made  an 
order  the  6th  of  August,  affirming  the  decree  and  dismiss- 
ing the  appeal  with  costs.  (J)    Soon  after  -that  *  order  *  62 
C.  P.  Thomson  (then  recently  created  Lord  Sydenham) 


(a)  See  3  Beav.  469. 

(b)  The  case  on  that  appeal  is  not  reported.  The  following  note  of 
the  Lord  Chancellor's  judgment  was  printed  with  the  appeal  case,  and 
admitted  by  the  counsel  on  both  sides  to  be  correct :  — 

The  Lord  Chancellor  (Lord  Cottenham).  —  Of  the  three  points 
relied  on  by  the  appellants  as  the  ground  of  their  resistance  to  the  claim 
of  the  plaintiff,  I  propose,  first,  to  consider  whether  there  was  any  such 
agreement  previous  to  the  marriage  of  the  plaintiff's  father  and  mother 
as  was  binding  on  the  late  Mr.  Thomson  to  give  an  additional  10,000Z.  as 
the  portion  of  his  daughter.  If  it  be  supposed  to  be  necessary  for  this 
purpose  to  find  a  contract,  such  as  usually  accompanies  transactions  of 
importance  in  the  pecuniary  affairs  of  mankind,  there  may  not  be  found 
in  the  memorandum,  or  in  the  other  evidence  in  the  cause,  proof  of  any 
such  contract  ;  and  this  may  have  led  to  the  defence  set  up  by  the  de- 
fendants ;  but  when  the  authorities  on  this  subject  are  attended  to,  it 
will  be  found  that  no  such  formal  contract  is  required.  A  representation 
made  by  one  party  for  the  purpose  of  influencing  the  conduct  of  the 
other  party,  and  acted  on  by  him,  will  in  general  be  sufiicient  to  entitle 
him  to  the  assistance  of  this  Court  for  the  purpose  of  realizing  such 
representation.  Of  this,  Hodgson  v.  Hutchenson,*  Cookes  v,  Mascall,f 
and  Wankford  v.  Fotherley,  %  which  last  case  was  affirmed  by  the  House 
of  Lords,  afford  strong  instances.  In  Luders  v.  Anstey,  §  a  suggestion 
for  consideration,  followed  by  marriage,  was  held  to  be  binding.  In  the 
present  case  there  was  communicated  to  the  intended  husband  a  paper 
purporting  to  contain  the  arrangement  proposed  in  case  of  the  marriage, 
part  of  which  was,  that  the  father  intended  to  leave  his  daughter  a  fur- 
ther sum  of  10,000Z.  in  his  will,  to  be  settled  on  her  and  her  children,  and 
the  disposition  of  which,  supposing  she  had  no  children,  would  be  pre- 
scribed by  the  will  of  her  father.  The  same  paper,  as  part  of  the 
arrangement  proposed,  states  that  the  intended  husband  was  to  find  the 
means  of  settling  500L  a  year  on  the  intended  wife,  in  the  case  of  her 
surviving  her  husband.  This  was  done,  and  the  marriage  took  place,  of 
which  the  plaintiff  was  the  only  issue.    Some  of  the  subsequent  letters  of 


died. 


*  5  Vin.  Abr.  522. 
$  2  Vern.  322. 


t  2  Yern.  200. 
§  4  Yes.  501. 
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Against  the  said  decree  and  the  order  affirming  it,  tlie 
present  appeal  was  brought  by  the  surviving  executor  and 
defendant. 

Mr.  Andrew  Thomson  suggest  that  the  second  10,000L  was  only  to  be 
paid  in  the  event  of  the  daughter  surviving  the  father,  which  did  not 
happen  ;  but  the  father,  in  his  letter  to  the  surviving  husband  of  his 
daughter,  puts  the  case  on  its  true  footing  in  saying,  "  The  only  question 
is  now,  I  conceive,  what  the  expression  used  in  the  engagement  legally 
implies."  I  am  of  opinion,  upon  the  authority  of  the  cases  before  re- 
ferred to,  that  the  expressions  used  in  the  proposed  arrangement,  acted 
on  as  they  were,  became  obligatory  on  the  party  on  whose  behalf  the 
proposition  was  made. 
.  But,  secondly,  it  was  contended  that  the  provisions  of  the  Statute  of 
Frauds  furnish  a  defence  to  the  claim  founded  on  this  agreement. 
Assuming  for  the  present  that  the  two  brothers  of  the  intended  wife 
were  duly  authorized  by  the  father  to  enter  into  the  arrangement  with 
the  intended  husband,  the  document  to  which  I  have  referred,  containing 
the  proposed  arrangement,  proves  that  both  concurred  in  what  that  paper 
contains  ;  for  it  is  written  partly  by  one  and  partly  by  the  other,  and  the 
father's  name  is  in  one  place  written  at  length  by  one  son,  and  in  the 
other  by  initials  only,  by  the  other  son  ;  and  as  it  is  clearly  immaterial 
in  what  place  the  signature  of  the  name  is  to  be  found,  it  is,  in  the  terms 
of  the  Statute  of  Frauds,  an  agreement  made  in  consideration  of  marriage, 
of  which  there  is  a  memorandum  or  note  in  writing  signed  by  a  person 
thereunto  lawfully  authorized  by  the  party  to  be  charged  therewith.  An 
auctioneer,  whose  signature  is  sufficient  within  the  statute,  signs  the 
name  of  the  principal.  Independently,  however,  of  this,  there  is  the 
letter  of  the  father  signed  by  himself,  in  which  he,  referring  to  this  docu- 
ment, says,  the  only  question  now  is,  I  conceive,  what  the  expression 
used  in  the  engagement  legally  imphes,"  —  by  which  he  must  be  under- 
stood to  mean,  that  if  the  expression  used  amounted  to  an  obUgation  to 
pay  the  additional  10,000^. ,  he  was  ready  to  perform  it.  I  am  aware 
that  in  Randall  v.  Morgan,  *  Sir  W.  Grant  suggests  a  doubt  whether  a 
written  promise  after  marriage  to  perform  a  parol  agreement  made  before 
could  be  enforced ;  but  in  Hodgson  v.  Hutchenson,  f  Taylor  v.  Beech,  % 
and  Mountacue  v.  Maxwell,  §  it  was  held  that  such  a  subsequent  written 
promise  would  be  binding  within  the  statute.  This  case  does  not  rest 
solely  on  that  ground,  for  though  it  has  been  decided  that  a  marriage  is 
not  per  se  a  part  performance  of  a  parol  agreement,  so  as  to  take  the 
case  out  of  the  statute,'  there  was  in  the  dealing  between  these  parties  an 


^  See  the  allusion  made  by  Lord  Cottenham  to  this  suggestion,  in 
Lassence  v.  Tierney,  1  Mac.  &  G.  571,  572. 


*12  Ves.  67;  seep.  73. 
t  1  Ves.  297. 


t  5  Vin.  Abr.  522. 
§  1  Str.  236. 
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Mr,  Anderdon,  for  the  appellant.  —  The  written  memo- 
randum was  no  more  than  a  rough  sketch  of  propo- 
sals, *  expressly  subject  to  revision.    That  revision  took  *  63 
place  upon  the  preparation  of  the  indenture  of  settle- 
ment, which  the  Baron  de  Biel  executed  without  requiring 
any  covenant  for  securing  the  second  sum  of  10,000/.  to  be 
inserted,  treating  that  sum  as  quite  voluntary  and  de- 
pendent on  *  the  circumstances  and  discretion  of  Mr.  *  64 
John  Poulett  Thomson  at  the  time  of  his  death.  It 
was  in  that  sense  only  that  this  part  of  the  proposals  was 
understood  as  well  by  the  baron  himself  as  by  Andrew 
Henry  and  Charles  Poulett  Thomson.    They  had  no  author- 
ity from  their  father  to  enter  into  any  contract  to  bind  him 
absolutely  to  leave  by  his  will  this  sum  to  his  daughter 
and  *  her  family.     The  judgment  of  the  Master  of  *  65 

important  act  by  the  intended  husband  in  execution  of  the  proposed  ar- 
rangement. He  was  informed  by  it  that  the  arrangement  proposed 
would  be  sufficient  for  him,  to  act  upon,  and  that  he  should  forward,  as 
early  as  possible,  a  joint  engagement  for  himself  and  his  brother,  settling 
500^.  a  year  on  the  intended  wife,  which  was  done.  I  am,  therefore,  of 
opinion  that  the  Statute  of  Frauds  does  not  afford  any  defence  against 
the  claim  of  the  infant. 

But,  thirdly,  it  was  argued  that  the  two  brothers  of  the  intended  wife 
had  no  authority  to  enter  into  this  arrangement.  In  the  letters  of  16th 
December,  1833,  and  7th  February,  1834,  of  Mr.  Andrew  Thomson,  in 
whose  hands  as  one  of  his  sons  the  father  says  he  had  placed  the  whole 
concern,  and  th^'last  of  which  letters  the  answer  admits  was  written  after 
communication  with  and  by  the  direction  of  the  father,  no  question  is 
raised  as  to  the  authority  of  the  sons  ;  on  the  contrary,  in  the  former  he 
says,  "in  detailing  to  you  my  father's  intentions  with  respect  to  his 
daughter  on  or  before  your  marriage,  I  only  fulfilled  his  directions,"  — 
and  he  speaks  of  the  proposal  with  respect  to  the  second  10,000Z.,  as  the 
promise  his  father  had  made.  But  what  is  conclusive  on  this  point  is 
the  letter  of  the  father  himself ,  who,  not  disputing  the  authority  under 
which  the  engagement  was  made,  says  the  whole  question  depends  on  its 
construction. 

It  was  said  that  the  settlement  was  silent  as  to  this  second  10,000Z., 
but  it  is  in  proof  that,  on  the  plaintiff's  father  observing  this,  Mr. 
Andrew  Thomson  answered  him  by  saying  "  that  such  things  could  not 
be  well  introduced  into  the  settlement. ' ' 

I  am,  for  these  reasons,  of  opinion,  that  all  the  three  grounds  of  de- 
fence fail,  and  that  the  petition  of  appeal  must  be  dismissed  vnth.  costs. 
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the  Rolls  (^a)  proceeds  upon  a  supposed  letter  of  the  father 
to  his  sons,  authorizing  them,  as  his  agents,  to  enter  into  the 
agreement.  No  such  letter  has  been  produced,  nor  did  any 
such  ever  exist.  The  agency  must  be  established  before 
the  terms  of  the  agreement  can  be  taken  into  consideration. 
Howard  v.  BraitJiwaite.  (5) 

The  alleged  agreement  is  not  signed  by  any  one.  The 
name  of  J.  P.. Thomson  appears  twice  in  the  body  of  it,  but 
as  it  was  not  signed  by  him  nor  by  his  authorized  agents,  it 
is  not  an  agreement  binding  on  him  within  the  Statute  of 
Frauds,  (c)  Propert  v.  Parker,  (c?)  In  the  case  of  Mont- 
gomery V.  Reilly^  (g)  Lord  Eldon  considered  it  very  difficult 
to  decide  —  and  his  Lordship,  in  fact,  did  not  decide  —  that 
a  letter  written  to  a  friend  by  a  party  proposing  terms  in 
reference  to  his  sister's  marriage  could  be  enforced  as  an 
agreement  entered  into  by  him  in  consideration  of  the  mar- 
riage. 

[Lord  Campbell.  —  The  actual  celebration  of  the  marriage 
in  the  present  case  was  not  a  sufficient  consideration  for  this 
second  sum  of  10,000Z. 

The  Lord  Chancellor.  —  What  do  you  say  to  the  joint- 
ure of  500^.  ?    Was  not  that  a  part  performance  and 
*  66  *  consideration  ?     Was  not  the  Baron  de  Biel  influ- 
enced in  making  that  provision  by  the  r^resentations 
contained  in  the  written  memorandum  ?] 

Mr.  Anderdon.  —  Lord  Cottenham's  judgment  proceeded 
on  that  view,  but  the  csises  on  which  his  Lordship  relied  (^) 
will  be  found,  upon  examination,  not  to  apply  to  this.  His 
Lordship  put  the  question  for  his  decision  upon  three  grounds  ; 
namely,  agreement,  recognition  of  it  by  Mr.  Thomson  in  his 
letter  of  18B5,  and  part  performance  upon  representations, 

(a)  3  Beav.  470.  (&)  1  Ves.  &  B.  202. 

(c)  29  Char.  2,  c.  3.  {d)  1  Buss.  &  M.  625. 

(e)  1  Bligh  N.  s.  364  :  1  Dow  &  CI.  62. 
{g)  Supra,  p.  62,  note. 
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constituting  equitable  consideration.  The  case  of  O^Reilly 
V.  Thompson  (a)  shows  what  sort  of  part  performance  is 
sufficient  to  meet  the  plea  of  the  Statute  of  Frauds. 

[Lord  Campbell.  —  If  a  father  says  to  a  suitor,  "if  you 
marry  my  daughter,  and  settle  so  much  a  year  on  her  for 
her  jointure,  I  will  give  so  much  for  her  portion ;  "  would  not 
that  proposal  be  a  good  contract  if  the  marriage  takes  place, 
and  the  jointure  is  settled  ? 

Lord  Brougham.  —  A  case  of  that  sort  came  before  Lord 
Eldon  and  myself  here ;  it  was  Logan  v.  Wienholt,  (5)] 

Mr.  Anderdon.  —  Certainly,  and  specific  performance  was 
enforced.    Representations  by  one  party,  inducing  acts  by 
the  other,  would  give  a  right  to  specific  performance.  Wank- 
ford  V.  Fortherley,  (<?)    But  the  real  inducement  and  con- 
sideration for  the  marriage  and  for  the  jointure  in  this  case, 
were  the  first  sum  of  10,000/.,  which  was  accordingly  put  in 
settlement;  and  not  this  further  sum  of  10,000?.,  which  w^as 
stated  to  be  contingent  on  circumstances  and  on  discretion. 
My  proposition  is  that,  even  supposing  the  sons  to  have  been 
authorized  by  their  father  to  enter  into  the  agreement,  I  still 
submit  that  there  was  no  signing  of  his  name  by  him  or  his 
agents  sufficient  to  validate  the  agreement ;  and  that 
the  letter  written  by  *  him  ten  years  after  was  not  a  *  67 
recognition  of  it,  so  as  to  validate  an  agreement  which 
was  before  invalid.    In  all  cases  where  the  signature  to  a 
•  letter  of  any  agreeing  party  has  been  held  to  be  a  signature 
within  the  meaning  of  the  Statute  of  Frauds,  the  person 
signing  the  letter  was  admitting  the  fact  that  he  had  entered 
into  the  agreement  referred  to  in  the  letter ;  whereas,  this 
letter  shows  that  Mr.  J.  Poulett  Thomson  had  no  intention 
to  admit  that  any  agreement  had  been  entered  into,  or  to 
admit  a  liability  which  had  not  previously  existed.    It  is 
also  to  be  remembered,  that  this  letter  was  written  after  the 
subject  had  become  matter  of  contest  between  the  parties. 

(a)  2  Cox,  271.  (6)  Vol.  L,  ante,  p.  611. 

(c)  2  Vern.  322. 
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The  memorandum  is  not  by  legal  evidence  so  connected  with 
the  letter  as  to  constitute  the  signature  to  that  letter  a  signa- 
ture to  the  rtiemorandum.  A  subsequent  recognition  of  an 
agreement  by  writing,  signed  by  a  party,  cannot  create  any 
new  obligation,  or  give  effect  to  such  agreement,  Avhich  was 
actually  null  and  void  under  the  statute.  The  case  of  Luders 
V.  Anstey^  (a)  cited  in  the  Courts  below,  does  not  apply  here  ; 
and  CooJces  v.  Mascall,  (6)  also  cited  there,  is  not  law. 

Mr,  Fitzroy  Kelly ^  on  the  same  side.  —  The  representatives 
of  Mr.  J.  Poulett  Thomson  resist  this  claim,  not  on  any  tech- 
nical grounds,  but  because  they  sincerely  believe  that  it  was 
not  his  intention  to  give  his  daughter,  the  Baroness  de  Biel, 
the  second  10,000/.  The  sons  denied,  as  appears  by  the 
answer  to  the  bill,  that  they  had  any  authority  from  their 
father  to  promise  that  sum. 

[The  Lord  Chancellor. — What  the  answer  says  is,  that 
they  had  no  direct  authority  from  the  father  to  offer  the 
second  sum  of  10,000/.,  but  they  promised  it  for  him  in  ac- 
cordance with  what  they  knew. to  be  his  intention.] 

Mr,  Kelly.  —  It  may  be  assumed  that  the}^  promised 
*  68  it,  and  *  that  they  had  their  father's  authority  to  write 
the  whole  of  the  instrument,  and,  therefore,  without  re- 
course being  had  to  the  benefit  of  the  Statute  of  Frauds,  this 
instrument  is  submitted  to  the  construction  of  the  House  upon 
the  evidence  in  the  cause.  It  purports  to  be  no  more  than  a 
preliminary  arrangement,  being  expressly  "  subject  to  revi-* 
sion."  That  the  arrangement  was  never  intended  by  the 
Thomsons  to  be  conclusive,  appears  evident  from  Mr.  C. 
Poulett  Thomson's  letter  of  the  31st  of  January,  1826,  to  the 
baron  (^supra,  p.  60,  n.),  informing  him  that  as  soon  as  the 
necessary  papers  should  be  ready,  Miss  Thomson's  marriage 
contract  would  be  sent  to  him  for  your  signature  and  hers, 
for  this  document  must  positively  be  signed  by  both  of  you 
before  the  ceremony ;  without  this,  it  is  void  according  to 


(a)  4  Ves.  501. 
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our  laws."  In  defiance  of  this  advice  and  prohibition,  the 
baron  married  the  lady  before  the  settlement  was  executed, 
and  by  that  hasty  act  he  deprived  Mr.  Thomson  of  all  power 
of  revising  the  proposals,  and  released  him  from  all  obliga- 
tion to  make  any  settlement,  at  least  a  settlement  of  this 
second  10,000^.  The  settlement,  however,  was  afterwards 
made,  such  as  Mr.  Thomson  wished,  disposing  of  the  first 
sum  of  10,000/.,  omitting  altogether  the  mention  even  of  the 
second  10,000Z.,  which  alone  is  now  in  question.  It  is  my  duty, 
without  reference  to  the  wishes  of  the  Thomson  family,  to 
submit  that,  even  if  they  were  not  deprived  by  the  premature 
marriage  of  the  power  of  revising  the  proposals,  there  was  no 
obligation  on  them  to  pay  this  second  10,000/.  The  House 
rnight  look  to  the  parts  of  the  written  memorandum  relating 
to  this  sum,  first,  however,  observing  that  the  settlement  of 
the  jointure  of  bOOl.  is  referrible  to  the  first  10,000/.,  and  is 
in  part  performance  of  that  consideration  exclusively.  As  to 
the  other  10,000/.,  the  instrument  goes  on  thus  :  "  Mr.  J.  P.  T. 
proposes  for  the  present  to  allow  his  daughter  200/.  per  an- 
num for  her  private  use,  subject  to  a  possibility  of  a 
reduction  in  that  sum,  in  case  political  *  or  other  cir-  *  69 
cumstances  should  diminish  his  income,  and  also  intends 
to  leave  a  further  sum  of  10,000/.  in  his  will  to  Miss  Thom- 
son, to  be  settled  on  her  and  her  children,  the  disposition  of 
which,  supposing  she  has  no  children,  will  be  prescribed  by 
the  will  of  her  father.  These  are  the  basis  of  the  arrange- 
ments proposed,  subject,  of  course,  to  revision,"  &c.  How 
can  it  be  maintained  that  this  was  a  binding  contract  ?  Do 
*not  the  terms  of  it  import — even  make  it  manifest — that  the 
parties  contemplated  a  reconsideration  of  the  proposals,  and 
reserved  a  power  of  revision,  as  indispensably  necessary  be- 
fore marriage  ?  and  no  doubt  such  a  revision  of  them  would 
have  taken  place  had  not  the  baron  made  that  impossible  by 
the  premature  marriage.  Had  he  delayed  his  marriage,  as 
advised  by  Mr.  C.  P.  Thomson's  letter,  this  litigation  would 
not  have  arisen,  as  Mr.  Thomson  would  have  an  opportunity 
of  revising  the  proposals  and  giving  his  reasons  for  not  ful- 
filling the  intentions  ascribed  to  him  as  to  this  second  10,000/. 
The  question  now  turning  on  the  strictly  legal  rights  of  the 
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parties,  it  is  submitted  as  an  undoubted  proposition  that  Mr. 
J.  P.  Thomson  was  not  under  any  legal  obligation,  in  pursu- 
ance of  those  proposals,  to  make  any  settlement  of  the  mar- 
riage under  the  circumstances  that  took  place.  As  to  him,  a 
person  engaged  in  commercial  business,  a  settlement  after  the 
marriage  would  be  very  different  from  a  settlement  before  the 
marriage ;  and,  as  a  point  of  clear  law,  it  is  submitted  that  a 
settlement  before  the  marriage  would  be  a  condition  precedent 
to  any  obligation  attaching  on  him  to  pay  this  second  10,000Z., 
and  he  was  altogether  released  by  the  baron's  non-compliance 
with  the  preliminary  condition. 

[The  Lord  Chancellor.  —  Would  not  a  Court  of  Equity 
enforce  the  execution  of  a  settlement  after  marriage  in  pur- 
suance of  proposals  or  contract  entered  into  before  mar- 
riage ?] 

Mr.  Kelly.  —  Certainly  ;  but  if  Mr.  Thomson  desired 
*  TO  *  the  settlement  to  be  executed  before  the  marriage,  in 
pursuance  of  the  contract,  and  the  baron  refused,  was 
mot  Mr.  Thomson  released  ?  That,  in  fact,  is  the  question  in 
this  case.  The  baron  was  cautioned  not  to  marry  until  the 
'  settlement  was  executed ;  but  he,  in  defiance  of  that  prohi- 
bition, married  before  settlement.  Is  it  to  go  forth  that  a 
suitor,  having  got  an  intimation  of  a  man's  intentions  respect- 
ing his  daughter's  fortune,  is  to  take  and  marry  the  lady  in 
-defiance  of  her  father  and  family  ? 

[Lord  Campbell.  —  Surely  that  question  doe's  not  arise 
here.    Is  it  not  an  unnecessary  apprehension  ?] 

Mr,  Kelly,  —  There  can  be  no  doubt  that  this  case  gives 
rise  to  the  apprehension  ;  and  ought  it  to  go  forth  on  the 
authority  of  this  House  that,  when  a  father  enters  into  a 
•contract  for  the  marriage  of  his  daughter,  subject  to  revision, 
.and  with  a  prohibition  against  marriage  until  after  settlement, 
the  suitor,  having  got  the  contract,  may  take  the  daughter 
-and  marry  her  before  the  settlement?  If  he  may,  what  a 
position  will  parents  and  families  be  placed  in  ?  If  the  baron 
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had  come  over  previous  to  the  marriage  to  get  the  contract 
effected  by  settlement,  and  insisted  on  this  second  sum  of 
10,000Z.  being  inserted  in  it,  Mr.  Thomson  might  have  said, 
"  No,  I  reserved  to  myself  power  to  revise  the  contract,  and 
I  do  now  revise  it  as  to  that  sum :  circumstances  have  oc- 
curred to  make  me  withhold  that  sum."  He  had  a  right  to 
revise  the  contract  up  to  the  moment  of  the  execution  of  the 
settlement.    That  was  admitted  by  the  Master  of  the  Rolls. 

[The  Lord  Chancellor.  —  There  was  no  time  fixed  for  the 
marriage.  Mr.  C.  P.  Thomson's  letter  did  not  suggest  that 
the  contract  would  be  altered  if  the  marriage  were  to  take 
place  ;  it  only  said  that  the  settlement  would  be  void  if  not 
executed  before  the  marriage,  in  which  he  was  mistaken  as  to 
the  law.  A  settlement  executed  after  the  marriage  must  be 
in  accordance  with  the  previous  contract.  Suppose  no 
settlement  was  executed  until  after  *the  birth  of  chil-  *  71 
dren,  would  not  a  Court  of  Equity  compel  execution  of 
a  settlement  in  pursuance  of  the  contract  ?  It  happens  fre- 
quently that  parties  marry,  relying  on  the  faith  of  articles.] 

Mr,  Kelly,  —  The  father  here  had  a  power  of  revision  of 
the  contract  down  to  the  moment  of  executing  the  settle- 
ment, and  then  he  exercised  the  power,  the  baron  having,  by 
his  hasty  marriage,  contrary  to  the  warning  by  Mr.  C.  P. 
Thomson's  letter,  prevented  revision  before  the  marriage. 
It  is  on  the  impossibility  of  revising  the  contract  until  after 
the  marriage  that  the  argument  is  rested. 

[The  Lord  - Chancellor.  —  There  was  not  any  expression 
of  intention  or  wish  to  alter  the  contract :  it  was  an  after- 
thought. It  must  be  remembered  also  that  the  power  of  re- 
vision was  mutual,  and  that  Mr.  Thomson  could  not  exercise 
it  in  the  absence  of  the  other  party.] 

Mr,  Kelly.  —  Certainly  :  and  if  the  baron  objected  to  the 
alteration  or  omission,  the  contract  could  not  be  executed. 
Is  it  competent  to  a  suitor,  upon  a  preliminary  contract  for 
marriage,  to  take  and  marry  the  lady,  and  fasten  the  contract 

[67] 


*71 


CASES  IN  THE  HOUSE  OF  LORDS. 


on  the  parent  ?  Is  it  to  be  held  that  a  contract  of  this  sort 
is  a  license  to  marry  without  settlement,  and  that,  by  the 
suitor's  wrongful  act,  the  parent  is  deprived  of  the  power 
which  he  had  reserved  of  revising  the  contract  ?  The  power 
of  revision  would  be  perfectly  nugatory.  This  case,  under 
the  circumstances,  must  be  taken  as  if  the  settlement  was 
executed  before  the  marriage,  and  the  father  had,  at  the  exe- 
cution of  it,  exercised  his  power  of  revision. 

[The  Lord  Chancellor.  —  There  was  no  revision  at  the 
execution  of  the  settlement.  The  second  sum  of  10,000Z. 
could  not  be  inserted,  because  it  was  to  be  left  by  will,  and 
in  respect  to  that  sum  the  previous  articles  coexist  with  the 
executed  settlement.] 

Mr.  Kelly.  —  The  settlement  having  been  executed  by  the 
baron  deliberately,  without  the  least  imputation  of 
*  72  *  fraud  or  coercion,  what  right  has  he  or  his  son  now 
to  set  that  solemn  instrument  aside,  and  substitute  for 
it  the  rough  proposals  which  formed  the  basis  of  the  settle- 
ment ?  The  baron,  in  his  evidence,  says  that,  after  hearing 
the  draft  of  the  settlement  read,  he  did  object  to  the  omission 
of  the  mention  of  that  sum,  but  that  Andrew  Thomson  said, 
though  it  could  not  be  put  into  the  settlement,  it  was  still 
his  father's  intention  to  leave  it  by  his  will.  The  answer 
puts  a  different  aspect  on  the  conversation,  and  Mr.  Words- 
worth, who  acted  as  solicitor  for  all  parties,  has  no  recollec- 
tion of  the  matter. 

It  is  said  that  Mr.  J.  P.  Thomson's  letter  to  the  baron  in 
1835  amounts  to  a  recognition  of  the  promise  in  the  proposals. 
His  meaning  evidently  was  this,  ''you  call  my  attention  to  a 
clause  in  the  proposals  about  a  legacy  of  10,000?. ;  my  impres- 
sion is,  that  I  left  that  open  to  revision."  He  more  repels 
than  admits  the  inference  that  is  sought  to  be  made,  and 
leaves  it  to  be  dealt  with  by  the  lawyers.  It  is  now  imma- 
terial what  his  opinion  was  at  the  time  he  wrote  the  letter. 
The  question  now  is,  what  construction  is  to  be  put  on  the 
terms  of  the  proposals.  The  word  "intend,"  especially  by 
will,  is  revocable,  the  whole  will  being  revocable.  In  Logan 
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V.  Wienholt^  before  referred  to,  there  was  a  binding  agree- 
ment to  leave  so  much  by  will,  not  depending  on  intention 
or  circumstances,  as  in  this  case. 

[The  Lord  Chancellor.  —  If  he  did  not  intend  to  leave 
the  second  sum,  what  was  the  purpose  of  the  condition  to 
revise  ?  Was  it  not  such  an  expression  of  intention  as  would 
induce  a  party  to  rely  on  it,  and  act  upon  it  ?] 

Mr.  Kelly.  —  Admitting  that,  still  I  do  submit  that  it  did 
not  amount  to  a  contract  binding  on  his  representatives. 
Suppose  a  person  said,  I  intend  to  have  all  my  property  to 
be  equally  divided  among  my  children,"  —  that  expression  of 
intention  could  not  be  construed  into  a  contract. 

The  last  point  is  that  the  memorandum  of  proposals 
was  *  not  signed  by  the  party  sought  to  be  charged  *  73 
therewith,  nor  by  his  authorized  agents.  (The  learned 
counsel  argued  for  some  time  upon  the  application  of  the 
Statute  of  Frauds,  and  cited  several  cases,  but  seeing  a 
strong  inclination  of  opinion  against  him,  he,  after  conferring 
with  Mr.  Anderdon  and  with  the  agent,  said,  he  had  thought 
it  his  duty  to  urge  that  defence,  but  his  friends  did  not  wish 
it ;  he  therefore  relied  on  the  construction  which  he  had  sug- 
gested to  be  put  on  the  written  memorandum.) 

Mr.  G-.  Turner  and  Mr.  Phillips  appeared  for  the  respon- 
dent, but  were  not  called  on. 

The  Lord  Chancellor.  —  We  have  attended  most  care- 
fully to  the  very  able  arguments  of  the  learned  counsel  who 
have  addressed  us,  but  as  we  have  formed  a  clear  opinion  on 
the  case,  we  do  not  think  it  necessary  to  trouble  the  counsel 
for  the  respondent. 

Mr.  Andrew  Thomson  and  Mr.  Charles  Thomson,  by  the 
authority  given  to  them  by  their  father,  —  which,  after  his 
letter,  (a)  I  think,  cannot  now  be  disputed,  —  entered  into 
an  arrangement  for  a  marriage  between  their  sister  and  the 


(a)  Supra,  p.  54. 
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Baron  de  Biel,  the  terms  of  which  arrangement  have  been 
stated  to  your  Lordships.  It  is  quite  impossible,  after  the 
letter  to  which  I  have  referred,  for  a  moment  to  consider  that 
that  arrangement  was  not  entered  into  by  the  father's  author- 
ity. But  reliance  had  been  placed  —  and  that  has  been  the 
principal  argument  on  the  part  of  the  appellant  —  upon  cer- 
tain words  in  that  arrangement,  by  which  it  is  stated  "  to  be 
subject,  of  course,  to  revision,"  but  in  the  mean  time  that 
it  is  "  sufficient  for  the  Baron  de  Biel  to  act  upon." 

Now,  it  is  to  be  observed  that  there  was  no  stipula- 
*  74  tion  *  whatever  as  to  the  time  when  the  marriage  was 
to  take  place.  It,  in  fact,  did  not  take  place  till  six  or 
seven  weeks  after  the  arrangement  had  been  entered  into. 
During  the  whole  of  that  time  no  intimation  was  given,  either 
on  the  part  of  the  brothers  or  of  the  father,  that  they  desired 
any  revision  of  this  agreement,  that  they  desired  any  altera- 
tion whatever  to  be  made  in  it ;  there  was  no  suggestion  or 
intimation  of  that  kind  ;  and,  under  these  circumstances,  after 
the  lapse  of  six  or  seven  weeks,  the  marriage  took  place. 

It  is  stated  that  a  letter  was  written  by  Mr.  Andrew  Thom- 
son, as  it  is  suggested,  by  the  authority  of  the  father,  to  the 
Baron  de  Biel,  telling  him  not  to  celebrate  the  marriage  until 
after  the  settlement  had  been  executed,  (a)  and  from  that  it 
is  assumed  that  it  was  a  wrongful  act  on  the  part  of  the  Baron 
de  Biel  and  of  the  daughter  to  celebrate  that  marriage  before 
the  settlement  had  been  actually  executed.  Now,  when  you 
come  to  consider  that  letter,  it  amounts  to  nothing  more  than 
this  :  the  writer  states,  "  no  doubt  you  are  very  impatient  to 
marry  ;  you  will  think  the  interval  tedious  ;  but  you  will 
recollect  that,  until  the  settlements  are  executed,  if  you  marry 
before  their  execution,  they  will,  by  the  law  of  England,  be 
altogether  void."  There  was  no  intimation  whatever  in  that 
letter  that  the  father  wished  to  depart  from  the  agreement  in 
any  particular ;  but  the  sole  object  of  the  letter  was  to  caution 
them  not  to  marry  merely  upon  the  ground  that  was  stated 
in  the  letter  ;  namely,  that  if  they  did  marry,  the  settlements 
executed  afterwards  would  be  altogether  void.    It  turned 


(a)  Supra,  pp.  59,  60,  note. 
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out  that  he  was  mistaken  in  point  of  law,  and,  therefore,  it 
appears  to  me  that  the  letter  amounts  to  nothing;  it  was  a 
mere  intimation  directed  to  a  particular  object,  with 
respect  to  which  the  writer  of  the  letter  appears  *  to  *  75 
have  been  mistaken.  I  do  not,  under  these  circum- 
stances, apprehend  that  that  letter  can  possibly  have  any 
weight  in  this  case. 

Then,  after  the  marriage  took  place,  did  the  father  com- 
plain that  no  opportunity  had  been  afforded  for  revision? 
Did  he  suggest  that  he  wished  any  alteration  to  be  made  in 
the  terms  of  the  settlement  ?  Was  there  any  admission  of 
that  kind?  Did  he  complain  that  the  marriage  had  been 
celebrated  at  too  early  a  period  ?  Nothing  of  the  kind.  The 
parties  came  over  to  this  country ;  they  were  well  received 
by  the  father,  and  preparations  were  made  for  executing  the 
settlement,  and  it  does  not  appear  that  the  slightest  com- 
plaint was  made  during  that  interval  as  to  the  time  when  the 
marriage  was  celebrated,  or  as  to  their  having  anticipated 
the  execution  of  the  settlement,  nor  any  intimation  whatever 
that  the  parties  desired  any  change  or  alteration  in  the  settle- 
ment in  pursuance  of  that  reservation  of  a  power  of  revision, 
upon  which  so  much  observation  has  been  made. 

Now,  then,  as  to  the  settlement  itself,  and  the  transaction 
which  took  place  :  the  draft  was  prepared  by  Mr.  Wordsworth 
and  his  partner.  The  parties  met  at  the  house  of  the  solici- 
tor, for  the  purpose  of  approving  of  the  draft.  The  parties 
who  so  met  were  the  Baron  de  Biel  and  Mr.  Andrew  Thom- 
son. The  draft  was  read  over,  and  much  canvassed  and 
considered.  It  related  only  to  the  settlement  of  the  first 
10,000?.  Attention  was  only  directed  to  that  subject ;  but 
after  the  terms  had  been  so  settled  with  respect  to  that  sum, 
with  the  entire  approbation  of  both  parties,  then  a  conversa- 
tion took  place  between  the  Baron  de  Biel  and  Mr.  Andrew 
Thomson,  which  has  been  referred  to  in  the  course  of  the 
argument.  That  conversation  related  to  the  10,000Z.  that 
was  to  be  settled  by  the  will.  The  Baron  de  Biel  said  "  no 
notice  has  been  taken  of  that  10,000Z."  This  is  the  distinct 
evidence  that  he  has  given  in  the  cause.  This  is  stated, 
and  repeatedly  *  stated  in  the  letters  that  he  wrote  upon  *  76 
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the  subject.    He  said  that,  as  he  was  coming  away  from 
Mr.  Wordsworth's,  in  conversation  with  Mr.  Andrew  Thom- 
son, and  having  stated  that  there  was  no  notice  taken  of  the 
10,000L  which  was  to  be  settled  by  the  will,  Mr.  Andrew 
Thomson  said  his  father's  intentions  were  still  the  same,  there 
had  been  no  alteration  of  any  intention,  but  that  such  a  mat- 
ter could  not  be  well  introduced  into  the  settlement ;  and  the 
gentleman  (Baron  de  Biel)  says  that,  "  being  unacquainted 
with  the  laws  of  England,  he  took  for  granted  that  Mr. 
Thomson  was  right,  and  he  did  not  press  the  matter  further." 
That  accounts,  therefore,  for  this  part  of  the  arrangement  not 
having  been  introduced  into  the  settlement.    I  do  not  find 
any  contradiction  of  this  statement;  on  the  contrary,  it  is 
rather  confirmed  by  the  testimony  of  Mr.  Wordsworth.  Sup- 
posing there  was  a  competition  between  the  evidence  of  those 
two  gentlemen,  what  are  the  circumstances  of  the  case,  and 
upon  whose  evidence  would  your  Lordships  be  most  disposed 
to  rely  ?    It  is  quite  clear  that  the  Baron  de  Biel  had  his  at- 
tention directed  to  the  subject ;  he  was  one  of  the  parties  to 
the  conversation.   Mr.  Wordsworth  says  he  did  not  hear  what 
passed  from  the  Baron  de  Biel ;  or  if  he  did  hear  it,  he  heard 
it  so  imperfectly  that  he  can  give  no  account  of  it :  he  recol- 
lected part  of  the  reply  made  by  Mr.  Andrew  Thomson,  but 
he  goes  on  and  says  that  it  made  no  impression  upon  him,  and 
that  he  took  no  notice  of  it.    It  is  quite  clear,  therefore,  if 
there  was  a  conflict  of  evidence,  your  Lordships  would  be 
disposed  rather  to  place  reliance  upon  the  accuracy  of  the 
Baron  de  Biel  than  upon  the  statement  of  Mr.  Wordsworth, 
so  qualified,  and  accompanied  by  the  circumstances  to  which 
I  have  referred. 

It  is  remarkable  that  in  this  conversation,  when  so  much 
reliance  has  been  placed  upon  the  circumstance  of  the  parties 
having  suddenly  married,  and  prevented  all  opportunity 
*  77   of  revision  of  the  arrangement,  no  such  complaint  *  was 
made  by  Mr.  Andrew  Thomson.    If  he  had  'thought 
there  was  some  just  ground  of  complaint  of  that  fact,  the 
moment  the  Baron  de  Biel  had  said,  ''the  10,000?.  to  be  pro- 
vided for  by  the  will  are  not  included  in  the  settlement,"  he 
would  have  said  immediately,  "  why,  by  your  marriage  you 
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have  prevented  the  alteration  that  my  father  meant  to  make 
in  the  arrangement ;  "  but  no  intimation  of  that  kind  was 
given,  and  I  am  quite  satisfied,  from  all  the  circumstances  of 
the  case,  that  there  never  vras  any  intention  on  the  part 
of  the  father  to  make  any  alteration  in  the  terms  of  the  set- 
tlement, but  that  the  settlement  itself,  the  agreement  entered 
into,  or  rather  the  proposition  made  by  the  two  brothers,  was 
throughout  to  be  the  basis  of  the  settlement. 

If  that  be  so,  then  we  are  brought  to  the  consideration  of 
the  effect  of  that  arrangement.  And  what  does  the  father 
say  in  his  letter  ?  (a)  He  brings  it  to  that  very  point.  He 
does  not  make  any  of  those  points  which  have  been  urged  at 
the  bar,  but,  after  considering  the  subject,  and  reviving  his 
recollection  by  looking  at  the  copy  of  the  agreement,  he  says 
he  conceives  it  must  be  settled  according  to  the  legal  import 
of  the  terms  that  are  contained  in  the  agreement;  and  he 
puts  it  upon  that,  and  he  acquiesces  in  it.  He  seems  disposed 
to  assent  to  whatever  is  the  legal  interpretation  of  these  ex- 
pressions, and  feels  that  he  is  bound  by  them. 

Then  what  is  the  legal  effect  of  those  expressions  ?  For 
myself,  I  cannot  entertain  any  doubt  with  regard  to  the  legal 
effect  of  them.  In  the  first  place,  what  does  the  instrument 
purport  to  be  ?  It  is  not  a  loose  arrangement,  but  it  is  an 
arrangement  entered  into  apparently  with  much  considera- 
tion. It  says,  "  The  arrangement  proposed  in  the  case  of  the 
marriage  of  the  Baron  de  Biel  with  Miss  Sophia  Pou- 
lett  Thomson  is  as  follows."  *  Then  the  parties  go  on  *  78 
to  state  what  the  arrangement  is  to  be,  and  they  come 
at  last  to  this  particular:  "Mr.  John  Poulett  Thomson  also 
intends  to  leave  a  further  sum  of  10,000Z.  in  his  will  to  Miss 
Thomson,  to  be  settled  on  her  and  her  children,  the  disposi- 
tion of  which,  supposing  she  has  no  children,  will  be  pre- 
scribed by  the  will  of  her  father.  These  are  the  basis  of  the 
arrangement  proposed,  subject,  of  course,  to  revision,  but 
they  will  be  sufficient  for  Baron  de  Biel  to  act  upon."  The 
instrument  begins  by  stating  that  these  are  the  proposed 
arrangements,  and,  after  stating  the  intention  with  respect  to 


(«)  Supra,  pp.  59,  60,  note. 
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the  will,  it  concludes  by  stating,  that  what  has  been  previously 
stated  is  the  basis  of  the  arrangements,  in  case  of  the  mar- 
riage taking  place. 

How  is  it  possible  for  a  moment  to  consider  that  this  was 
not  to  be  regarded  as  a  substantial  part  of  the  arrangement, 
that  was  to  influence  the  baron,  to  operate  upon  his  mind, 
and  to  induce  him  to  form  this  alliance  with  the  daughter  of 
Mr.  Thomson  ?  He  does  not  say  merely  that  he  intends  to 
settle  10,000Z.  by  his  will,  but  he  points  out  the  particular 
form  of  that  settlement,  the  manner  in  which  it  is  to  be 
arranged,  and  eventually,  in  case  there  should  be  no  children, 
that  then  he  shall  have  the  power  by  his  will  of  disposing 
of  the  property.  Does  that  look  like  a  mere  voluntary  act, 
which  was  not  at  all  to  be  obligatory  upon  him  ?  Why  was 
all  that  arrangement  set  out,  if  he  was  not  to  be  bound  by 
it  ?  Why  were  these  stipulations  to  be  inserted  in  this  part 
of  the  instrument  ?  They  were  altogether  unnecessary.  Why 
was  he  to  be  restrained  only  in  a  certain  event  to  have  a 
power  over  this  property,  if  it  was  to  be  considered  that  he 
was  not  bound  to  bequeath  the  property  at  all,  unless  he 
thought  proper  to  do  so  ?  But  the  principle  of  law,  at  least 
of  equity,  is  this :  that  if  a  party  holds  out  inducements  to 
another  to  celebrate  a  marriage,  and  holds  them  out  delib- 
erately and  plainly,  and  the  other  party  consents,  and 
*  79  celebrates  the  *  marriage  in  consequence  of  them,  if  he 
had  good  reason  to  expect  that  it  was  intended  that  he 
should  have  the  benefit  of  the  proposal  which  was  so  held 
out,  a  Court  of  Equity  will  take  care  that  he  is  not  disap- 
pointed, and  will  give  effect  to  the  proposal.  This  is  stated 
as  a  part  of  the  arrangement ;  it  is  stated  as  the  proposal. 

Under  these  circumstances,  according  to  the  authorities 
that  were  referred  to  in  the  judgments  of  the  learned  Judges 
in  the  Courts  below,  I  conceive  this  case  comes  clearly  and 
distinctly  within  the  principle  to  which  I  have  referred.  It 
is  impossible  to  say  for  a  moment  that  it  was  not  held  out  to 
the  Baron  de  Biel,  as  a  part  of  this  arrangement,  that  10,000Z. 
should  be  left  by  will  for  the  purpose  of  being  settled  upon 
the  children  of  this  marriage.  It  is  impossible  to  suppose  for 
a  moment  that  that  did  not  operate  upon  the  mind  of  the 
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baron,  and  induce  him,  with  reference  also  to  the  other 
provisions  contained  in  this  instrument,  to  celebrate  the  mar- 
riage ;  and  I  am  sure,  under  these  circumstances,  your  Lord- 
ships will  see  the  propriety  and  equity  of  giving  effect  to 
those  expectations. 

Upon  these  grounds,  my  Lords,  it  is,  that  the  judgment 
below  was  pronounced  ;  and  upon  these  grounds  I  think  it 
may  satisfactorily  be  rested,  and  therefore  I  recommend  your 
Lordships  to  affirm  the  judgment  of  the  Court  below. 

I  say  nothing  upon  the  Statute  of  Frauds,  because  I  under- 
stand that  that  objection  has  been  distinctly  abandoned  by 
the  learned  counsel ;  therefore  that  objection  being  out  of  the 
way,  the  case  rests  upon  the  principles  which  I  have  stated, 
and  upon  these  principles,  I  think,  it  ought  to  be  decided. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  which  he  has  so  accurately  and 
so  luminously  taken  of  this  case.  I  certainly  was  one  of 
those  who  thought  it  unnecessary  to  trouble  the  counsel 
*  for  the  respondent  to  address  us,  in  answer  to  the  able  *  80 
arguments  which  both  the  learned  counsel  have  pre- 
sented on  the  part  of  the  appellant.  With  every  anxiety 
that  a  case  of  such  importance  should  be  fully  considered,  I 
thought  it  was  not  required. 

The  question  which  was  raised  below,  and,  to  a  certain 
degree,  argued  by  both  the  learned  counsel  here,  until  very 
late  in  the  day,  —  as  to  the  effect  of  the  Statute  of  Frauds,  — 
is  now  out  of  the  field,  which  I  am  exceedingly  glad  of,  as 
the  case  is  relieved  of  a  considerable  degree,  rather  of  length 
than  of  difficulty,  inasmuch  as  I  have  no  doubt  whatever, 
upon  looking  into  it,  as  to  how  that  point  ought  to  be  dis- 
posed of. 

The  case  then  rests  entirely  upon  the  ground  upon  which 
it  is  material  to  consider  that  Mr.  John  Poulett  Thomson 
himself  rested  it  in  his  letter  of  the  30th  of  April,  1835,  nine 
years  and  a  half  after  the  memorandum,  amounting,  as  we 
hold,  and  as  has  been  held  below,  to  a  contract ;  I  am,  there- 
fore, to  deal  with  the  case  as  if  the  authority  of  jNIessrs. 
Andrew  Henry  Thomson  and  Charles  Poulett  Thomson  were 
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admitted,  it  having  thus  been  proved  by  the  adoption  of  the 
father,  with  the  memorandum  or  a  copy  of  it  before  him,  the 
existence  of  which  memorandum  he  had  not'  forgotten,  though 
he  may  have  forgotten,  as  he  says,  the  particular  expressions 
in  it.  I  am  to  take  it  also  as  if  that  authority,  so  proved  by 
his  recognition  and  adoption  of  that  instrument  to  have  been 
by  him  conveyed  to  his  two  sons,  had  been  by  them  executed 
in  modo  et  formd^  in  which  it  was  given  ;  and  I  am  therefore 
to  come  to  that  and  that  only,  upon  which  he  himself  rests  as 
the  only  doubt  which  he  entertains  ;  and  I  shall  show  your 
Lordships  that  there  cannot  really  be  a  doubt  upon  it ;  namely, 
the  legal  effect  of  the  expression  in  the  instrument.  All  the 
rest  being  admitted  by  him,  he  relies  upon  that,  and  I  am 

here  in  a  condition  dealing  with  this  case  as  if  I  had  Mr. 
*  81  J ohn  Poulett  Thomson  *  himself  at  the  bar,  arguing 

his  own  case,  and  saying,  "  I  admit  the  authority,  I 
admit  the  execution  of  that  power  given  by  me  to  my  two 
sons,  but  I  call  upon  your  Lordships  to  give  judgment  in  my 
favour  upon  the  legal  import  and  effect  of  that  instrument, 
which  they  so  by  me  authorized  did,  under  m}^  instructions, 
execute."  That  is  the  point  upon  which  we  are  now  to  con- 
sider this  case,  —  as  if  Mr.  Thomson  were  here  demurring  in 
point  of  law  to  the  construction  put  by  the  Court  below  upon 
the  instrument  in  question,  but  giving  up  all  other  objections 
in  the  case. 

Now,  it  is  very  much  to  be  considered  (and  I  the  more  call 
your  Lordships'  attention  to  this  point,  because  it  has  not  yet 
been  brought  to  our  attention,  although  we  should  have  had 
it  probably  from  the  other  side),  —  it  is  very  much  to  be  con- 
sidered in  what  way  Mr.  J.  P.  Thomson  states  this  ;  for  I  am 
by  no  means  clear  that,  if  the  obvious  mistake,  into  which 
he  falls  in  his  recollection  of  the  purport  of  the  instrument, 
had  been  removed,  and  if  his  mind  had  been  cleared  up  upon 
that  point,  he  would  not  have  said  there  is  an  end  to  the 
question.  Suppose  he  was  here,  and  he  had  just  repeated 
here  what  he  says  in  his  letter  of  the  30th  of  April,  1835 ; 
suppose  he  had  said,  "  The  impression  on  my  mind  was  that 
I  had  left  it  open  to  revision."  Oh!  but  a  marriage  took 
place,  says  Mr,  Kelly  (which  Mr.  Thomson  would  not  have 
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said),  and  that  prevented  the  revision.  He  goes  on,  clearly- 
showing  that  he  was  under  a  total  misapprehension  of  what 
it  was  ;  he  says,  The  impression  on  my  mind  was  that  I  had 
left  it  open  to  revision  in  case  of  a  change  of  circumstances." 
If  he  had  left  it  open  to  revision  "  in  case  of  a  change  of  cir- 
cumstances," a  question  might  arise  whether  he  would  not  be 
right  in  his  contention  here.  I  do  not  say  how  I  should  dis- 
pose of  it,  if  that  question  might  be  raised  :  but  that  is  a 
total  mistake  :  he  had  not  left  it  open  to  revision,  in  case  of  a 
change  of  circumstances.  The  fact  is,  that  he  is  con- 
founding the  10,000/.  with  *  the  200/.  a  year.  If  your  *  82 
Lordships  will  observe,  the  allowance  of  200/.  a  year  is 
left  open  to  revision,  "  in  case  of  a  change  of , circumstances," 
because  Mr.  Thomson  says,  "  I  propose,  for  the  present,  to 
allow  200Z.  per  annum,  subject  to  the  possibility  of  a  reduc- 
tion in  that  sum  in  case  political  or  other  circumstances 
should  diminish  my  income."  But  where  is  there  a  word  to 
be  found  about  any  change  of  circumstances  to  affect  the 
disposition  of  the  10,000/.  ?  There  is  nothing  of  the  kind ; 
it  is  confined  to  the  200/.  But  Mr.  Thomson,  at  a  distance 
of  nine  years  afterwards,  and  at  his  age,  and  not  having  till 
lately  seen  a  copy  of  it,  had  an  inaccurate  recollection,  nay, 
an  inaccurate  perusal  of  it  (because  the  copy  was  before 
him)  ;  he  confounded  the  two  ;  he  applied  the  words  "  change 
of  circumstances,"  which,  in  the  instrument  executed  on  his 
behalf  by  his  sons,  are  confined  to  the  200/.,  which  was  clearly 
optional  and  only  a  present  provision ;  he  applied  that  ex- 
pression to  the  10,000/.  I  have  looked  in  vain  (I  shall  be 
glad  to  be  corrected  if  I  am  wrong,  for  it  weighs  very  much 
upon  my  mind  in  disposing  of  this  case), —  I  have  looked  in 
vain  through  that  instrument  of  the  22d  of  December,  1825, 
to  find  any  word  or  any  reference  whatever  to  a  change  of 
circumstances,  as  affecting  the  10,000/.  All  that  I  can  find 
with  reference  to  that  10,000/.  is  of  a  totally  different  nature. 
That  sum  of  10,000/.  was  to  be  "  settled  on  her  and  her  chil- 
dren, the  disposition  of  which,  supposing  she  has  no  children, 
will  be  prescribed  by  the  wdll  of  her  father."  These  are  the 
basis  of  the  arrangement  proposed,  "  subject,  of  course,  to 
revision."    He  does  not  say,    in  case  of  any  change  of  cir- 
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cumstances,"  but  "  subject  to  revision,"  and  that  is  all ;  "but 
it  will  be  sufficient,"  tie  adds,  "  for  Baron  de  Biel  to  act 
upon."  Then  how  can  I  be  sure  that  if  I  had  Mr.  Thomson 
standing  there,  as  advocate  in  his  own  cause  (which,  how- 
ever, he  was  much  too  sensible  a  man  ever  to  be ;  but  still 

we  can  suppose  that  he  might  have  been  here),  how 
*  83   can  I  be  sure  that  he  would  not  have  said,  *    It  was 

a  part  of  my  arrangement  that  I  was  to  have  the  benefit 
of  a  power  of  revision  in  case  of  a  change  of  circumstances." 
But  I  should  say  to  him :  "  No,  Mr.  Thomson,  please  to  look 
at  what  your  sons  signed  for  you,  and  you  will  find  you  are 
mistaken  ;  there  is  not  a  word  about  change  of  circumstances, 
there  is  only  "  subject  to  revision."  "  Change  of  circum- 
stances, I  am  sure,"  he  would  have  said,  "is  in  the  instru- 
ment." Yes,  I  should  have  replied  to  him ;  but  look,  you 
will  find  that  you  are  confounding  the  two  parts  of  the  in- 
strument together ;  the  change  of  circumstances  applies  to  the 
200Z. ;  but  it  does  not  apply  to  the  10,000Z.  at  all.  "  I  see," 
he  would  have  said,  "  that  I  have  totally  mistaken :  I  am 
entirely  wrong ;  my  argument  went  upon  a  false  impression 
on  the  point.  I  see  clearly  now  that  there  is  not  a  word 
about  change  of  circumstances,  but  only  subject  to  revision." 

My  Lords,  I  have  thought  it  right  to  state  what  I  have 
stated  on  this  point,  because  it  is  one  which  had  not  hitherto 
been  brought  to  our  attention  :  the  coujisel  for  the  appellant 
had  no  interest  in  bringing  it  before  us.  I  am  now  to  con- 
sider whether  these  words,  "  subject,  of  course,  to  revision," 
would  make  any  difference  ;  and  I  am  clearly  of  opinion  with 
the  Master  of  the  Rolls,  and  I  concur  in  what  he  states  upon 
that  subject,  and  which  is  stated  by  him  so  clearly,  that  I 
prefer  his  language  to  my  own.  He  says  most  accurately,  (a) 
"  Until  Baron  de  Biel  had  performed  his  part,  and  prior  to 
the  marriage,  the  whole  was  to  be  subject  to  revision,  but  no 
revision  took  place.  The  proposals  and  intention  thus  ex- 
pressed remained  without  any  alteration  whatever  up  to  the 
time  of  the  marriage,  and  1  am  of  opinion  (in  which  I  entirely 
agree)  that  the  proposals  which,  up  to  that  time,  had  been 


[78] 


(a)  3  Beav.  478. 


HAMMERSLEY  V.  BARON  DE  BIEL. 


*83 


subject  to  revision,  did  then,  by  the  acceptance  of  the  Baron 
de  Biel,  by  his  due  execution  of  the  required  settlement  on 
his  part,  and  by  the  solemnization  of  the  marrriage, 
*  with  the  approbation  of  Mr.  Thomson,  become  an   *  84 
agreement  (according  to  all  the  cases),  which  Mr. 
Thomson  was  bound  specifically  to  perform." 

My  noble  and  learned  friend  has  so  fully  pointed  out 
the  grounds  upon  which  this  is  to  be  taken  as  an  agreement 
within  all  the  cases,  and  according  to  the  fundamental  and 
undoubted  principles  on  which  Courts  of  Equity  have  always 
acted  in  this  country,  that  I  have  no  occasion  to  go  further 
into  that  branch  of  the  case,,  having  relied  more  upon  that 
point  which  had  not  been  previously  remarked  upon.  But  it 
is  to  be  observed  that  this  was  an  act  of  a  very  formal  nature, 
and  not  a  loose*  and  casual  arrangement ;  and  when  we  have 
been  pressed  by  the  learned  counsel  with  the  argument,  which 
no  doubt  has  its  foundation  in  fact,  I  agree  that  these  are  the 
things  which  are  very  commonly  said  when  suitors  come  for 
a  man's  daughters,  or  nieces,  or  wards,  or  persons  under  their 
parental  care,  "  I  will  give  so  much,"  or,  I  will  settle  so 
much,  and,  besides  that,  you  will  take  into  your  account  that 
she  may  be  better  off  at  my  death."  That,  no  doubt,  is  very 
often  said,  but  is  it  common  to  put  it  into  writing  ?  On  the 
contrary,  if  a  suitor  were  to  say,  Will  you  have  the  good- 
ness just  to  put  the  last  part  of  your  kind  observation  down 
into  writing,"  the  old  gentleman  would  say,  "  Oh,  no  !  I  do 
not  mean  to  bind  myself."  But  here  he  does  bind  himself ; 
he  does  put  it  into  writing,  and  puts  it  into  writing  in  as 
formal  a  way  as  it  is  well  possible  to  conceive  ;  and  in  these 
words  he  proposes  to  allow  so  much,  which  I  say  nothing 
about,  for  nothing  turns  upon  that,  and  also  by  his  will  to 
leave  a  further  sum.  The  word  "intends"  is  just  as  if  he 
had  said  "  proposes  ;  "  for  he  afterwards  has  proposed  to 
cover  that,  as  well  as  the  200?. ;  he  intends  to  leave  a  further 
sum  in  his  will  to  Miss  Thomson.  Then  how  does  he  go  on  ? 
He  goes  on  providing  for  two  several  and  distinct  events,  as 
my  noble  and  learned  friend  has  stated,  first,  providing 
for  the  *  case  of  her  having  children ;  and  secondly,  *  85 
providing  for  the  case  of  her  not  having  children.  In 
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case  of  her  having  children,  what  is  to  be  done  with  it?  It 
is  to  be  settled  on  her  and  her  children.  In  case  of  her  not 
having  children,  what  is  to  be  done  with  it  ?  The  disposi- 
tion will  be  prescribed  by  the  will  of  her  father,  so  that  he 
provides,  most  distinctly  and  clearly,  first,  for  the  event  of  her 
having  children,  in  which  case  it  is  to  be  settled  on  her  chil- 
dren ;  and  secondly,  for  the  case  of  her  not  having  children. 
Now  as  to  the  case  which  was  put  by  Mr,  Kelly^  and  pressed 
upon  us  strongly,  of  persons  saying  vaguely,  "  I  intend  so 
and  so  ;  I  do  not  bind  myself,  but  I  intend  to  do  so  and 
so ; "  can  that  be  supposed  to  be  the  meaning  of  a  man  who 
says,  "  I  intend  to  leave  10,000?.  in  my  "will,  besides  this 
10,000Z.,  which  I  have  now  given ;  and  that  10,000?.  shall  be 
settled  upon  her  children,  if  she  has  any  ;  and  if  she  has  no 
children,  then  I  reserve  to  myself  the  powei>  of  disposing  of 
it  as  I  please."  According  to  the  supposition,  there  was  no 
occasion  to  reserve  such  a  power,  for  it  was  all  to  be  revised  ; 
it  was  all  to  be  subject  to  revision,  and  all  subject  to  his  own 
option,  from  the  essentially  ambulatory  nature  of  the  instru- 
ment. No,  my  Lords,  this  is  not  the  meaning  of  the  lan- 
guage :  it  is  quite  clear  that  it  is  a  great  deal  more  specific 
and  more  precise,  and  therefore  more  binding.  For  all 
which  reasons  I  say  that,  in  answer  to  the  argument  of  the 
learned  counsel,  pressing  us  with  what  is  no  doubt  the  com- 
mon practice  of  parents  in  these  cases,  if  another  case  were 
to  arise  to-morrow,  in  which  a  parent,  instead  of  holding  out 
a  general  and  vague  hope,  opes  successionis,  and  nothing  more, 
holds  out  a  promise  in  distinct  terms ;  where  the  very  sum  is 
stated,  —  which,  by  the  way,  is  very  seldom  stated,  —  it  is  very 
common  to  say,  "  You  will  be  the  better  for  my  will,  for  I 
will  leave  you  something  ;  "  but  I  never  recollect  any  person 
saying,  "  I  will  give  you  10,000?.,"  any  more  than  "  I  will  give 

you  10,000?.  three  per  cent  consolidated  bank  annui- 
*  86   ties  :  "  when  the  sum  is  specified,  it  does  not  sound  *  to 

be  only  in  hope  but  in  promises,  not  only  in  intention, 
but  in  contract.  Then,  if  a  case  arises  in  which  a  person 
says,  not  generally  in  loose  and  vague  language,  but  speci- 
fying the  very  sum,  which  is  one  circumstance  here,  and  if  he 
adds,  I  will  settle  in  such  a  way  on  you  and  your  children ; 
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but  if  you  have  no  children,  then  I  reserve  to  myself  the 
power  to  dispose  of  it  by  my  last  will ;  my  answer  to  the 
case  put  by  the  counsel  is,  "  Bring  me  an  instance  of  that 
kind,  and  I  shall  be  of  the  same  opinion,  probably,  that  I  am 
with  respect  to  this  case." 

Upon  these  grounds,  therefore,  I  am  clearly  of  opinion 
that  the  judgments  of  the  Courts  below  are  correct  and  well 
founded.  I  adopt  all  the  arguments  of  the  Judges  below,  — 
with  the  single  exception  of  a  little  mistake,  committed,  in 
point  of  fact,  with  respect  to  the  practice  of  auctioneers,  (a) 
which,  however,  becomes  quite  immaterial  to  take  the  case 
out  of  the  Statute  of  Frauds.  I  am  clearly  of  opinion 
with  them, .  agreeing  in  all  their  arguments,  and,  in  addi- 
tion to  the  arguments  which  they  have  urged,  upon  the 
reasons  which  have  occurred  to  my  own  mind,  which  I  have 
thus  stated  at  length,  as  the  importance  of  the  case  seemed 
to  require,  and  as  we  have  not  heard  the  respondent's  argu- 
ments. For  these  reasons,  and  upon  these  grounds,  I  entirely 
concur  in  the  view  of  the  case  taken  by  my  noble  and  learned 
friend  on  the  woolsack,  that  your  Lordships  ought  to  affirm 
this  judgment,  and,  of  course,  with  costs. 

Lord  Campbell.  —  I  will  add  very  few  words,  expressing 
my  entire  concurrence  with  the  opinions  so  ably  presented  to 
your  Lordships  by  my  two  noble  and  learned  friends  who 
have  preceded  me. 

There  was  no  apology  required  at  the  bar  on  behalf  of  the 
representatives  of  Mr.  Thomson  for  bringing  this  case  before 
your  Lordships.  Although  there  had  been  two  concurring 
judgments  against  them,  if  they  thought  that  those  judg- 
ments were  erroneous,  and  they  were  advised  that 
*  they  were  so,  it  was  not  only  right,  but  it  was  their  *  87 
duty  to  bring  them  before  the  Court  of  last  resort.  I 
am  sure  that  there  is  nothing  that  appears  in  this  case  at  all 
derogatory  to  the  honour  of  that  most  respectable  family  (the 
Thomsons)  who  have  brought  this  appeal.  (5) 

(a)  Lord  Cottenham's  judgment,  supra,  p.  63. 

(b)  His  Lordship  added  other  observations  on  the  integrity  and  ability 
of  J.  P.  Thomson  and  his  late  deceased  son,  C.  P.  Thomson  (Lord  Syden- 
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At  the  same  time,  I  am  bound  to  say,  notwithstanding  the 
very  able  arguments  by  the  two  counsel  on  the  part  of  the 
appellants,  that  I  do  not  entertain  the  slightest  doubt  whatso- 
ever on  the  subject ;  and  I  think  that  it  would  be  a  waste  of 
the  public  time  if  we  called  on  the  counsel  for  the  respondent 
to  answer  their  arguments. 

With  regard  to  the  Statute  of  Frauds,  the  learned  counsel 
has  abandoned  that  ground  of  objection,  and  I  think  he  ,was 
perfectly  justified  in  abandoning  it,  because  I  think  it  cannot 
be  supported.  There  can  be  no  doubt  that  an  authority  may 
be  delegated  by  a  principal  to  an  agent,  or  to  agents,  to  exe- 
cute an  agreement  in  this  form,  which  would  be  binding  on 
the  principal ;  and  whether  the  signature  is  proper  or  not, 
must  depend  upon  the  authority  that  is  given.  The  learned 
counsel  could  not  at  all  deny  the  proposition  that  an  author- 
ity might  be  given  by  a  principal  to  an  agent  to  execute  an 
instrument  in  this  form,  which  would  be  binding  on  the  prin- 
cipal. If  that  be  so,  there  is  the  most  convincing  evidence 
here  under  the  hand  of  Mr.  J.  P.  Thomson,  that  he  did  give 
that  authority,  because,  having  a  copy  of  the  agreement  be- 
fore him,  he  writes  in  April,  1835,  a  letter,  in  which,  in  plain 
words,  he  intimates  that  his  sons  had  authority  to  enter  into 
this  agreement  on  his  behalf,  and  he  thus  brings  it  merely 
to  a  question  of  the  legal  construction  of  the  instrument.  He 

says  that  as  different  opinions  had  been  given  by  law- 
*  88  yers  *  he  was  then  reluctant  —  and  he  was  perfectly 

justified  in  being  reluctant  —  at  that  time  to  advance 
this  second  sum  of  10,000?.,  which  should  be  secured  to  the 
Baron  de  Biel's  family.  His  daughter  was  dead,  leaving  a 
single  child,  and  he  reasonably  thought  that,  looking  to  the 
expectations  and  interests  of  his  descendants,  he  could  more 
equitably,  as  he  thought,  dispose  of  that  property,  which  it 
was  still  open  to  him  to  do,  among  other  members  of  his  family. 
That  child  of  his  daugher  was  sufficiently  provided  for  by  the 
10,000?.  that  had  been  settled.    But  at  the  same  time  he 

ham),  in  which  Lord  Brougham  expressed  his  entire  concurrence, 
observing  also,  that  the  appellant  being  an  executor  and  trustee,  without 
.any  personal  interest,  was  perfectly  justified  in  bringing  the  appeal. 
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brings  it  to  a  question  merely  as  to  the  legal  construction  of 
the  instrument. 

Now  this  instrument  being  to  be  considered  as  made  by  the 
authority  of  Mr.  Thomson  himself,  what  reasonable  doubt 
can  be  entertained  that  he  was  bound  by  it  to  leave  by  his 
will  the  second  10,000Z.,  just  •as  much  as  to  settle  the  first 
10,000?.  ? 

I  think  that  the  doctrine  laid  down  by  Lord  Cottenham 
is  fully  supported  by  the  authorities  which  have  been  cited : 
"  A  representation  made  by  one  party  for  the  purpose  of  in- 
fluencing the  conduct  of  the  other  party^  and  acted  on  by 
him,  will,  in  general,  be  sufficient  to  entitle  him  to  the  assist- 
ance of  this  Court  for  the  purpose  of  realizing  such  represen- 
tation." (a)  Of  course.  Lord  Cottenham  is  here  speaking  of 
negotiations  in  reference  to  marriage ;  and  if  that  were  not 
to  be  considered  as  the  doctrine  of  a  Court  of  Equity,  the 
most  monstrous  frauds  would  be  committed.  Some  fraudu- 
lent father  might  hold  out  to  the  suitor  of  his  daughter  that 
he  meant  to  make  a  settlement  upon  his  daughter  and  her 
issue.  The  marriage  would  take  place  in  the  belief  that  that 
settlement  would  be  made ;  and  then,  after  the  marriage,  he 
might  say,  "  this  was  only  an  intimation  of  my  intention  at 
the  time  ;  I  have  changed  my  mind,  and  I  will  not  give  her  a 
shilling."  That  would  be  most  unjust ;  and  to  prevent 
such  frauds,  *  this  doctrine  has  been  laid  down,  and  I  *  89 
think  has  been  most  properly  laid  down,  and  ought  to 
be  acted  upon. 

But  there  is  much  more  here  than  a  mere  representation 
made  by  one  party  for  the  purpose  of  influencing  the  conduct 
of  the  other  party,  because  this  is  really  a  formal  instrument, 
both  with  regard  to  the  first  10,000?.  and  with  regard  to  the 
second  10,000/.  With  regard  to  the  200Z.  a  year,  that  was  to 
be  entirely  discretionary,  but  with  regard  to  the  10,000?.,  I 
see  no  distinction  that  can  be  made  between  the  first  10,000?., 
which  was  to  be  settled  in  Mr.  Thomson's  lifetime,  and  the 
second  10,000?.,  which  he  was  to  leave  by  his  will.  They 


(a)  Per  Lord  Cottenham,  mpra,  p.  62. 
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were  both  to  be  given  as  a  provision  for  his  daughter  and  for 
her  children. 

I  think  that  Mr,  Kelly  felt  that  so  strongly  that  he  was 
driven  to  rely  on  the  words  that  occur  here,  "subject,  of 
course,  to  revision."  Of  course  he  did  not  at  all  pretend  to 
say  that  this  second  10,000?.  was  to  depend  on  a  change  of 
circumstances,  but  he  relied  on  the  words  subject,  of  course, 
to  revision."  When  was  this  revision  to  take  place  ?  Mr, 
Kelly  places  great  reliance  on  the  letter  of  Mr.  Charles  Pou- 
lett  Thomson  (^supra^  p.  59).  Upon  that  letter  I  put  entirely 
the  same  construction  as  my  noble  and  learned  friend  the 
Lord  Chancellor  has  put.  But  Mr,  Kelly  need  not  be  at  all 
alarmed  at  the  idea  of  the  doctrine  being  laid  down  by  this 
House,  that,  after  a  conditional  contract  has  been  entered 
into  by  a  father  with  the  suitor  of  his  daughter,  with  the  con- 
tingency attached  of  his  afterwards  having  the  opportunity  of 
revising  it,  or  changing  the  conditions,  the  daughter  and  the 
suitor  may  run  away  next  morning  to  Gretna  Green,  and  so 
deprive  him  of  the  opportunity  that  he  had  of  modifying  the 
contract.  There  is  not  the  smallest  pretence  for  saying  that 
any  such  doctrine  can  result  from  our  affirming  the  decree  of 
the  Court  of  Chancery  in  this  case.  Just  observe,  the  con- 
ditions that  were  to  be  performed  were  the  settlement  to  be 
made  by  the  Baron  de  Biel  on  Miss  Thomson.   That  is  done. 

The  500?.  a  year  was  thereby  settled  upon  her,  so  that 
*  90  she  would  *  clearly  be  entitled  to  that  sum  if  she  had 
survived  her  husband.  No  complaint  is  made  of  the 
marriage  being  premature,  and  no  complaint  could  have  been 
made,  because  no  injury  accrued  either  to  Miss  Thomson  or 
to  her  relations.  All  has  been  done  by  the  Baron  de  Biel 
which  they  expected  that  he  should  do,  and  that  is,  to  settle 
upon  her  this  sum  of  500Z.  a  year. 

Under  these  circumstances,  it  seems  to  me  that  the  decree 
of  the  Master  of  the  Rolls,  affirmed  by  the  Lord  Chancellor, 
is  perfectly  according  to  the  doctrine  which  has  hitherto  pre- 
vailed in  Courts  of  Equity,  and  does  not  at  all  extend  it ;  and 
I  think  that  we  should  infringe  on  a  very  useful  and  neces- 
sary rule  if  we  were  not  to  hold  in  this  case  that  the  contract 
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is  binding,  and  that  this  second  sum  of  10,000?.  must  now  be 
settled  on  the  issue  of  the  marriage. 

As  to  what  took  place  when  the  settlement  was  executed, 
I  own  it  seems  to  me  to  be  rather  immaterial,  because  we  are 
considering  the  interests  of  the  issue.  This  bill  is  filed  by 
the  child  of  the  marriage,  therefore  the  interest  of  that  child 
could  not  at  all  be  prejudiced  by  what  took  place  when  that 
settlement  was  executed.  If  there  never  had  been  any  settle- 
ment on  the  faith  of  this  agreement  of  December,  1825,  that 
agreement  alone  would  have  been  a  sufficient  foundation  for 
this  bill,  which  is  filed  on  the  part  of  the  infant,  that  the 
second  sum  of  10,000?.  might  be  settled  for  his  benefit. 

If  it  were  material,  I  should  feel  much  more  inclined  to 
rely  upon  the  account  given  by  the  Baron  de  Biel  than  by 
Mr.  Wordsworth,  but  it  seems  to  me  to  be  quite  immaterial ; 
unless  that  settlement  exhausts  the  agreement,  the  child  has 
still  a  clear  right  to  come  into  a  Court  of  Equity,  and  to  in- 
sist on  the  agreement  being  carried  into  effect. 

For  all  these  reasons  I  am  clearly  of  opinion  that  the  de- 
cree was  right,  and  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed,  with  costs. 


The  decree  and  order  were  then  affirmed,  with  costs. 

[85] 


*91 


CASES  IN  THE  HOUSE  OF  LORDS. 


*91  *PURVES  V.  LANDELL. 

1845. 

William  Purves  Appellant, 

William  Landell  Respondent, 

Attorney.    Laiti  Agent.  Pleading. 

An  attorney  or  law  agent  is  only  responsible  in  damages  to  his  client  for 
gross  ignorance  or  gross  negligence  in  the  performance  of  his  pro- 
fessional services.^ 

A  declaration  or  a  summons  against  an  attorney  or  a  law  agent,  to  re- 
cover damages  for  loss  occasioned  by  his  management  of  a  cause,  must 
charge  gross  ignorance  or  gross  neghgence,  or' must,  at  least,  contain 
allegations  of  facts  from  which  the  inference  is  inevitable  that  the 
defendant  has  been  guilty  of  one  or  the  other. 

The  law  as  to  both  these  matters  is  the  same  in  England  and  in  Scotland. 

March  10,  1845. 

This  was  a  suit  instituted  by  Landell  to  recover  from 
Purves,  who  was  a  writer  to  the  Signet,  compensation  for 
the  loss  occasioned,  as  it  was  alleged,  by  his  improperly  con- 
ducting a  previous  suit,  (a)  in  which  he  had  acted  as  law 
agent  for  Landell.  The  summons  contained  allegations  to 
the  following  effect :  Mark  Landell,  of  Coldingham  Hill,  the 
uncle  of  the  respondent,  was,  at  the  time  of  his  death,  which 
happened  many  years  ago,  proprietor  of  an  estate  in  Jamaica 
and  of  the  negroes  on  that  estate.  He  left  a  widow,  Mar- 
garet, and  a  daughter,  Hannah  Landell,  him  surviving.  By 
the  law  of  Jamaica  the  widow  was  entitled  to  one-third  of 
the  estate  in  life-rent,  the  fee  thereof  being  vested  in  the 
daughter,  subject  to  the  life-rent  interest  of  her  mother. 
Hannah  Landell  died  on  the  13th  of  March,  1833,  and  the 

(a)  Landell  v.  Landell,  16  Dunl.,  Bell.,  &  Murr.  388. 
^  See  Hart  v.  Frame,  6  CI.  &  Fin.  193  and  note  (1)  ;  Cooper  v.  Ste- 
phenson, 16  Jur.  424.  ♦ 
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respondent,  who  was  her  heir-at-law,  then  became  entitled 
to  the  estate,  subject  to  the  life-rent  of  the  widow.  The 
compensation  payable  under  the  Slavery  Abolition  Act,  in 
respect  of  the  negroes  on  the  estate  of  Mark  Landell, 
amounted  to  lOOOZ.,  and  *  William  Landell,  as  his  heir-  *  92 
at-law,  asserted  himself  to  be  entitled  to  receive  two- 
thirds  of  that  sum,  or  720Z.,  as  soon  as  the  compensation  was 
awarded,  and  to  have  the  remaining  third  invested  for  his 
ultimate  benefit,  but  subject  to  the  life-interest  of  the  widow. 
The  whole  of  the  compensation  money  had  been  claimed  in 
Jamaica  by  the  widow,  who  was  at  the  time  resident  there, 
and  had  .  been  paid  over  to  her.  In  July,  1836,  she  came  to 
reside  at  the  village  of  Ay  ton,  in  the  county  of  Berwick ; 
and  William  Landell  then  employed  Purves  as  his  profes- 
sional agent,  that  he  might,  as  such,  advise  and  adopt  what 
legal  measures  were  necessary  for  making  her  amenable  to 
the  Scotch  Courts,  in  order  that  he  might  recover  from  her 
the  money,  which  he  contended  she  had  improperly  received. 
Purves  recommended  an  application  for  a  border  warrant  to 
compel  her  appearance,  and  represented  that  this  mode  of 
procedure  was  proper  and  legal ;  and  he,  being  a  regularly 
licensed  agent  or  procurator  before  the  sheriff  Court  of  that 
county,  Landell  relied  on  the  accuracy  and  correctness  of 
his  representations.  Landell  accordingly  lodged  the  regular 
information  with  the  sheriff  clerk  of  Berwickshire ;  and 
Purves  obtained  a  warrant  in  favour  of  Landell,  to  arrest 
the  person  and  goods  of  Mrs.  Landell  "  until  she  shall  find 
sufficient  caution  acted  in  the  sheriff  Court  books  of  Ber- 
wickshire, that  the  debt  due  to  Landell  shall  be  made  forth- 
coming as  accords,  and  a  domicile  appointed  within  the 
jurisdiction  of  the  said  county  of  Berwick,  at  which  she  might 
be  cited,  and  that  as  well  de  judicio  sisti  as  judicatum  solvV^ 
This  warrant  was  signed  by  the  sheriff  clerk  of  Berwick- 
shire. The  fees  usual  on  such  warrants  were  paid  by  Lan- 
dell. The  warrant  was  executed,  and  Mrs.  Landell  gave  the 
required  caution,  and  appointed  a  domicile.  Landell  then 
instituted  a  suit  against  her  in  the  Court  of  Session.  She 
appeared  thereto,  and  lodged,  among  other  defences,  a  pre- 
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liminary  plea,  to  the  effect  that  she,  "  being  neither 

*  93  domiciled  *  in  Scotland,  nor  having  any  property  or 

effects  in  it,  is  not  within  the  jurisdiction  of  the  Court 
of  Session,  and  the  irregular  and  illegal  proceedings  which 
were  adopted  to  force  her,  the  said  defender,  within  the 
jurisdiction  of  the  Scotch  Courts,  are  altogether  ineffectual 
for  that  purpose."  The  Lord  Ordinary  adopted  this  pre- 
liminary defence,  and  reported  the  case,  with  his  opinion,  to 
the  Court  of  Session ;  and  the  Lords  there,  concurring  with 
him,  pronounced  the  proceeding  to  be  irregular  and  void,  and 
dismissed  the  suit  with  expenses.  These  expenses  amounted 
to  above  121^.,  which  Landell  paid  to  Mrs.  Landell,  and  69?., 
which  he  paid  to  his  own  agent.  Mrs.  Landell  afterwards 
brought  an  action  of  false  imprisonment  against  both  Lan- 
dell and  the  sheriff  clerk,  and  recovered  damages,  as  against 
the  former,  to  the  amount  of  500?.,  and,  as  against  the  latter, 
to  the  amount  of  300?.  (a)  The  summons  in  the  present 
suit  therefore  prayed  that  Purves  might  be  declared  liable  to 
make  good  to  Landell  the  sums  of  money  which  he  had  thus 
paid,  or  become  liable  to  pay  in  consequence  of  the  irregu- 
larity of  the  warrant,  together  with  the  costs  of  this  suit. 

Purves,  in  addition  to  a  defence  on  the  merits,  put  in  pleas 
in  law,  in  which  he  contended  that  the  summons  did  not  set 
forth  a  legal  cause  of  suit ;  that  it  only  alleged  that  the  pro- 
ceedings had  been  held  insufficient,  but  did  not  allege  that 
he  (Purves)  had  exhibited  gross  ignorance,  or  want  of  pro- 
fessional skill,  or  had  departed  from  any  established  rule,  or 
violated  any  acknowledged  practice  of  the  Court,  or  that  he 
had  been  guilty  of  gross  neglect  in  the  conduct  of  the  judi- 
cial proceedings  against  Mrs.  Landell. 

The  case  came  before  Lord  Cockburn,  as  the  Lord  Ordi- 
nary, who,  being  of  opinion  that  the  summons  did  not 

*  94  *  present  a  relevant  case  for  the  relief  sought,  dismissed 

it  with  expenses.  The  cause  was  brought  by  a  reclaim- 
insf  note  before  the  Lords  of  the  second  division  of  the  Court 
of  Session,  who,  by  a  decree  of  27th  May,  1842,  altered  this 

(a)  Landell  v.  Landell  and  Bell,  3  Dunl.,  Bell,  M.  &  D.  819  (1841). 
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interlocutor,  found  the  summons  relevant,  and  remitted  the 
cause  to  the  Lord  Ordinary  to  proceed  therein,  (a) 
This  was  the  decree  appealed  against. 

The  Lord  Advocate  and  Mr.  Turner^  for  the  appellant.  — 
A  solicitor  is  not  responsible  for  the  failure  of  a  case  en- 
trusted to  his  management  when  he  pursues  the  ordinary  and 
accustomed  course  in  the  conduct  of  it,  nor  is  he  liable 
except  for  gross  ignorance  or  negligence.  Baikie  v.  Chand- 
less.  (5)  To  make  him  liable  there  must  be  either  a  mani- 
fest want  of  skill  or  great  negligence.  Neither  of  these  is 
charged  here.  The  summons  here  does  not,  upon  the  facts 
stated,  raise  the  question  of  negligence,  or  of  want  of  skill ; 
yet  it  ought  to  do  so,  and  it  ought  to  set  forth  all  the  facts 
that  are  material  to  constitute  the  ground  of  action.  This 
want  of  a  sufficient  allegation  of  a  cause  of  action  must 
have  been  felt  in  the  Court  below  ;  for  Lord  Moncrieff,  in 
his  judgment,  said,  that  if  all  the  facts  stated  were  found  as 
stated,  he  doubted  whether  they  would  show  a  right  to  dam- 
ages as  against  the  agent?  (c)  There  is  no  allegation  in  this 
summons  of  gross  negligence^  nor  of  a  want  of  ordinary 
skill. 

[The  Lord  Chancellor.  —  Upon  that,  the  only  question 
would  be,  whether,  when  a  case  of  gross  negligence  is  shown 
by  the  facts  stated  on  the  record,  an  allegation  distinctly 
charging  gross  negligence  is  indispensable.] 

Here  there  is  no  statement  of  facts  distinctly  show- 
ing gross  negligence.    Without  facts  so  *  stated,  it  is  *  95 
clear  that  a  direct  allegation  of  gross  negligence  is 
necessary.    Stuart  v.  Miller,  (c?)  Morrison  v.  Ure,  (e)  Camp- 
bell V.  Olason,  (^)  and  Donald  v.  Yeats,  (y^)  were  all  cases  in 

(a)  Landell  v.  Purves,  4  Bell,  Murr.,  &  Don.  (1842),  1300.  See  also 
the  same  vol.,  p.  1543,  on  a  motion  for  leave  to  appeal. 

(b)  3  Camp.  17.  (c)  4  Bell,  M.  &  D.  1304. 
(d)  3  Diml.,  Bell,  M.  &  D.  255.  (e)  4  Shaw  &  Dunl.  656. 

(g)  1  Dunl.,  Bell,  &  Murr.  270;  2  Id.  1113. 

(h)  1  Dunl.,  Bell,  &  Murr.  1249. 
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which  such  an  allegation  was  made,  or  the  facts  stated, 
raised  beyond  all  doubt,  the  charge  of  gross  ignorance  or 
negligence. 

Mr.  Kelly  and  Mr,  Anderson^  for  the  respondent.  —  This 
case  depends  on  the  form  of  Scotch  pleading ;  and  the  ques- 
tion is  not  whether  this  summons  discloses  what  in  England 
we  should  call  a  cause  of  action,  but  whether  the  summons 
is  sufficient  according  to  the  law  of  Scotland.  The  cases  of 
Stevenson  v.  Howand  {a)  and  of  Lang  v.  StrutTiers  (h)  show 
that  the  rules  of  pleading  are  not  the  same  in  the  two  coun- 
tries, and  that  the  same  strictness  which  we  require  here  is 
not  necessary  there. 

[The  Lord  Chancellor.  —  Independently  of  the  question 
of  pleading,  I  am  not  able  to  understand  how  the  law  of 
Scotland  and  of  England  can,  upon  this  subject,  be  diiferent 
from  each  other,  when  you  advert  to  the  principle  stated  by 
Lord  Mansfield,  in  Pitt  v.  Yalden  ;  (c)  namely,  that  "  an  at- 
torney ought  not  to  be  liable  in  cases  of  reasonable  doubt," 
as  that  on  which  his  liability  is  to  rest.  Do  you  mean  to  say, 
that  for  every  mistake  committed  by  an  attorney  in  the  con- 
duct of  a  cause,  his  client  may  claim  damages  ?] 

The  argument  is  not  meant  to  be  carried  quite  to  that 
extent,  but  still  it  is  clear  that  an  attorney  may  be  respon- 
sible even  for  the  damage  occasioned  by  the  loss  of  the  sub- 
ject-matter of  the  suit,  or  of  any  other  proceeding  where 

such  loss  has  been  the  result  of  his  ignorance  or 
*  96   *  negligence.    Bulkely  v.  Wilford^  (d^  Donaldson  v. 

Haldane.  (e)  But  at  all  events  it  is  clear  that  there 
is  a  distinction  between  the  right  of  a  client  to  claim  damages 
in  respect  of  money  which  he  might  have  obtained  but  for 
the  error  on  the  part  of  the  attorney,  and  his  right  to  recover 
back  the  costs  which,  as  a  consequence  of  that  error,  he  has 

(a)  2  Dow  &  CI.  104. 

(h)  2  Wils.  &  Shaw,  563;  Fac.  ColL,  2  Feb.,  1826. 
(c)  4  Burr.  2060.  (rf)  Vol  II.,  ante,  p.  102. 

(e)  Vol.  VII.,  ante,  p.  762. 
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been  compelled  to  pay  to  the  opposite  party.  The  money  out 
of  pocket  he  must  be  entitled  to  recover. 

[Lord  Brougham.  —  That  is  to  say,  that  the  attorney  may 
not  be  held  to  have  guaranteed  the  success  of  the  suit,  but 
must  be  held  to  have  guaranteed  the  costs  out  of  pocket. 

The  Lord  Chancellor.  —  The  injury  being  the  same, 
though  assuming  different  shapes  and  forms.] 

That  does  seem  to  be  so,  but  the  identity  is  in  appearance 
only.  The  two  things  are  perfectly  distinct  from  each  other. 
In  G-rahame  v.  Alison,  (a)  it  was  held  that  an  agent  who  had 
mistaken  his  course  of  proceeding,  but  had  followed  the  usual 
practice  in  the  case  which  was  entrusted  to  him,  could  not 
be  held  responsible  for  the  damage  occasioned  by  the  loss  of 
the  subject-matter  of  the  suit,  but  was  responsible  for  the 
expenses  which  had  been  incurred.  That  shows  that  the  de- 
cision here  is  not  to  be  governed  by  the  rules  of  English  law, 
and  establishes  the  distinction  already  contended  for,  because 
there,  Mr.  Alison,  the  attorney,  though  not  held  bound  to 
make  good  the  loss  of  the  subject-matter  of  the  suit,  was  held 
bound  to  restore  the  money  which  he  had  received.  That 
decision  was  affirmed  in  this  House.  (6) 

[Lord  Campbell.  —  But  what  do  you  say  upon  the  point 
of  pleading  ?  Do  you  say  that  it  is  sufficient  to  state  facts 
which  may  amount,  if  proved,  to  gross  negligence,  without  in 
form  alleging  that  there  has  been  gross  negligence  ?] 

The  respondent  is  bound  to  maintain  that  argument, 
and  the  case  of  Stevenson  v.  *  Rowand  (c?)  warrants  *  97 
him  in  doing  so,  and  so  does  Hart  v.  Frame,  (c?)  for  in 
those  cases  there  was  no  direct  allegation  of  gross  negligence 
or  want  of  ordinary  professional  skill.  In  Wood  v.  Fidlar- 
ton,  (e)  a  writer,  employed  to  raise  horning  and  caption,  was 
held  liable  to  his  client,  against  whom  the  debtor  had  brought 

(a)  9  Shaw  &  DunL  130.  (6)  6  Wils.  &  Shaw,  518. 

(c)  2  Dow  &  CI.  104.  \d)  Ante,  Vol.  VI.,  p.  193. 

(e)  1710,  Nov.  28,  Morr.  13960. 
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an  action,  because  the  messenger  denounced  the  debtor  before 
the  lapse  of  six  days.  It  is  clear,  therefore,  that  where  there 
has  been  something  done,  even  by  the  authorized  agent  of 
the  writer,  which  induces  a  damage  to  the  client,  the  latter 
may  recover  such  damages  against  the  writer.  The  law  agent 
will  not  be  protected  even  where  he  has  pursued  the  usual 
course,  should  that  course  turn  out  to  be  erroneous,  and  to 
occasion  damage  to  his  client.  Hart  v.  Frame,  (^a)  The 
statement  of  the  facts  which  constitute  the  misconduct  of 
the  agent,  and  show  his  negligence  or  want  of  skill,  is  suffi- 
cient, without  a  formal  allegation  that  he  has  been  guilty  of 
misconduct.  Such  an  allegation  would  be  useless  without 
the  statement  of  the  facts ;  and  the  mere  absence  of  that 
allegation  cannot  defeat  the  party's  right  to  recover,  when 
the  facts  themselves  are  clearly  set  forth.  They  are  clearly 
set  forth  here,  and  the  judgment  of  the  Court  below  must  be 
sustained. 

Lord  Brougham.  —  My  Lords,  in  this  case  I  move  your 
Lordships  to  proceed  to  reverse  the  interlocutor  of  the  Court 
below,  without  hearing  the  learned  counsel  for  the  appellant 
in  reply.  I  never  saw  a  case  which  stood,  in  my  opinion, 
upon  clearer  grounds.  The  learned  Judges  of  the  Court 
below  were  very  much  divided  in  opinion  upon  this  case.  It 
is  a  great  mistake  to  represent  it  as  one  in  which  there  was 
no  very  great  difference  of  opinion ;  Lord  Cockburn  clearly 
expressing  an  opinion  against  this  action,  and  the  Lord 
*  98   *  Ordinary  (Lord  Jeffrey)  leaning  the  same  way. 

Lord  MoNCRiEFF,  too,  went  a  great  deal  further  than 
merely  expressing  a  doubt  or  an  inclination  of  opinion,  be- 
cause Lord  Moncrieff's  opinion  upon  the  very  point,  the 
main  point  and  pivot  upon  which  this  case  turns,  was  that 
the  Court  was  wrong,  and  he  differed  with  the  Court,  and 
thought  that  there  ought  to  have  been  on  the  record  an 
allegation  of  negligence. 

My  Lords,  I  apprehend  it  to  be  by  no  means  a  technical 
question,  depending  upon  the  rules  of  pleading  ;  it  is  of  the 
very  essence  of  this  kind  of  action  that  it  depends,  not  upoi^ 

(o)  Ante,  Vol.  VI.,  p.  193. 
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the  party  having  been  advised  by  a  solicitor  or  attorney  in  a 
way  in  which  the  result  of  the  proceeding  may  induce  the 
party  to  think  he  was  not  advised  properly,  and  may,  in  fact, 
prove  the  advice  to  have  been  erroneous,  —  not  upon  his 
having  received,  if  I  may  so  express  it  in  common  parlance, 
bad  law,  from  the  solicitor ;  nor  upon  the  solicitor  or  attorney 
having  taken  upon  himself  to  advise  him,  and,  having  given 
erroneous  advice,  advice  which  the  result  proved  to  be  wrong, 
and  in  consequence  of  which  error,  the  parties  suing  under 
that  mistake  were  deprived  and  disappointed  of  receiving  a 
benefit.  But  it  is  of  the  very  essence  of  this  action  that 
there  should  be  a  negligence  of  a  crass  description,  which  we 
call  crassa  negligentia,  that  there  should  be  gross  ignorance, 
that  the  man  who  has  undertaken  to  perform  the  duty  of  an 
attorney,  or  of  a  surgeon,  or  an  apothecary  (as  the  case  may 
be),  should  have  undertaken  to  discharge  a  duty  profession- 
ally, for  which  he  was  very  ill  qualified,  or,  if  not  ill  qualified 
to  discharge  it,  which  he  had  so  negligently  discharged  as  to 
damnify  his  employer,  or  deprive  him  of  the  benefit  which  he 
had  a  right  to  expect  from  the  service.  That  is  the  very 
ground  Lord  Mansfield  has  laid  down  in  that  case  (a) 
to  which  my  noble  and  learned  *  friend  on  the  woolsack  *  99 
has  referred  a  little  while  ago,  and  which  is  also  referred 
to  in  the  printed  papers.  It  was  still  more  expressly  laid 
down  by  Lord  Ellenborough  in  the  case  oi  Baikie  v.  Chand- 
less,  (5)  because  there  Lord  Ellenborough  uses  the  expres- 
sion, "an  attorney  is  only  liable  for  crassa  negligentia ; 
therefore,  the  record  must  bring  before  the  Court  a  case  of 
that  kind,  either  by  stating  such  facts  as  no  man  who  reads  it 
will  not  at  once  perceive,  although  without  its  being  alleged 
in  terms,  to  be  crassa  negligentia,  —  something  so  clear  that  no 
man  can  doubt  of  it;  or,  if  that  should  not  be  the  case,  then 
he  must  use  the  very  averment  that  it  was  crassa  negli- 
gentia. 

I  will  not  go  so  far  as  to  say  that,  if  it  were  not  for  some 
very  gross  case,  —  such,  for  instance,  as  a  man  advising  his 
client  that  his  oldest  legitimate  son  was  not  his  heir-at-law, 


(a)  Pitt  V.  Yalden,  4  Burr.  2060. 


(6)  3  Camp.  17. 
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or  any  other  thing  which,  upon  the  face  of  it,  shows  gross 
ignorance  of  the  A  B  C  of  his  profession,  and  the  most  crass 
negligence  in  the  performance  of  his  professional  duty,  —  in 
such  a  case,  it  is  not  necessary  to  go  so  far  as  to  say,  that  that 
would  not  be  equivalent  to  that  which  is  wanting  here  ; 
namely,  an  averment,  in  terms,  of  impropriety,  of  breach  of 
professional  duty,  or  want  of  sufficient  knowledge,  or  gross 
and  crass  negligence.  It  is  not  necessary  to  proceed  upon 
that  supposition,  nor  to  decide  whether  in  England  or  in  Scot- 
land a  declaration  or  a  summons,  in  a  form  like  the  present, 
would  or  would  not,  in  such  a  case,  be  sufficient ;  for  aught  I 
know,  it  might ;  but  that  is  not  the  case  here.  It  is  merely 
set  forth,  that  a  border  warrant  was  issued  ;  and  it  is  further 
stated,  that  a  personal  damnification  took  place.  That  is  all. 
There  is  no  statement  of  the  facts,  which  at  once  explains 
itself,  so  that  he  who  runs  may  read.   Nor  is  there  a  statement 

in  terms  that  there  was  gross  negligence.    The  case  is 
*  100  wholly  a  blank  upon  these  two  matters,  one  *  or  other 

of  which  ought  to  appear  on  the  record,  otherwise  the 
action  does  not  lie. 

Now  that  being  the  case,  I  cannot  go  into  the  alarming  doc- 
trine laid  down  by  the  Lord  Justice  Clerk,  (^d)  as  to  a  sup- 
posed distinction  between  error  in  cases  where  the  liberty  of 
the  subject  is  concerned,  and  cases  of  a  different  kind,  which 
I  hold  to  be  quite  erroneous,  and  which  I  think  is  not  accu- 
rately reported.  It  is  said  it  is  unnecessary  to  allege  that 
Mr.  Purves  was  guilty  either  of  want  of  skill  or  of  negli- 
gence ;  it  is  enough  to  allege  that  what  he  had  done  was  a 
nullity. 

Now  the  mere  allegation  and  proof  of  such  a  fact  as  that 
could  never  be  sufficient ;  because,  unless  a  great  deal  more 
is  proved,  you  may  just  as  well  say  that  in  every  nonsuit,  or 
every  action  that  failed,  or  every  case  in  which  what  is  called 
an  infructuous  proceeding  has  taken  place,  even  though  the 
attorney  should  really  be  successful  in  the  case,  yet  that, 
should  there  not  be  a  beneficial  result  from  the  action,  that 
circumstance  alone  would  make  the  attorney  liable.   No  man 

(a)  Landell  v.  Purves,  4  Bell,  Murr.,  &  Don.  1303. 
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can  possibly  conceive  that  such  is  the  liability  of  an  attorney. 
There  must  be  considerable  mismanagement,  considerable 
ignorance,  and  the  absence  of  attentive  conduct  in  general : 
unless  it  is  gross,  the  law  holds  that  it  is  sufficient. 

It  is  said  there  are  such  cases  here  ;  the  case  in  Morrison's 
Reports  («)  and  others,  and  the  case  before  this  House  in 
1838,  (5)  in  which  it  is  said  there  was  no  such  clear  aver- 
ment ;  and  it  was  argued  that,  although  the  negligence  may 
not  be  sufficiently  proved  to  entitle  the  complaining  party  to 
damages,  it  has  been  sufficiently  proved  to  entitle  him  to  the 
restitution  of  the  money  paid  ;  that  there  is  something 
different  between  the  proceedings  in  *  England  and  *  101 
Scotland  in  those  respects.  That  is  not  the  case  ;  but 
if  it  was  so,  the  argument  would  only  go  to  show,  that, 
because  there  is  a  difference  in  one  respect,  that  therefore 
there  must  be  a  difference  in  the  other,  which  is  a  very 
unsatisfactory  mode  of  reasoning. 

It  is  contended  that  Mr.  Purves  had  notice  of  Lord 
Jeffrey's  interlocutor,  which  was  against  him,  and  that, 
therefore,  he  was  bound  to  indemnify  his  client  from  the 
consequences  of  his  having  advised  him,  in  the  teeth  and  in 
the  face  of  that  interlocutor,  to  reclaim  to  the  Inner  House. 
It  would  be  his  bounden  duty  to  advise  him  not  to  rest  satis- 
fied with  the  first  unfavourable  opinion,  and  to  see  whether  it 
was  well  founded.  If  it  were  not  so,  you  might  just  as  well 
say,  that  in  every  case  in  the  Courts  below  where  the  decision 
is  against  a  man,  and  from  which  he  appeals  here,  that  if  it 
is  affirmed  upon  appeal  there  is  crass  negligence,  or  at  least  a 
case  entitling  the  party  who  has  lost  the  appeal  to  an  indem- 
nity ;  because  the  man  who  was  served  with  the  notice  in  the 
course  of  the  business  was  aware  that  there  had  been  a  de- 
cision against  his  client  below,  and  therefore  he  ought  to  have 
known  that  his  client  could  not  succeed  upon  appeal.  Such 
a'  doctrine  never  could  be  maintained. 

I  am  of  opinion,  upon  all  these  grounds,  that  there  is  no 


(a)  Wood  V.  Fullarton,  Morr.  13960. 

(6)  Hart  v.  Frame,  ante,  Vol.  VI.,  p.  193. 
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reason  to  support  the  interlocutor  of  the  Court  below,  and 
that  it  must  be  reversed. 

Lord  Campbell.  —  My  Lords,  I  am  extremely  sorry  for 
the  situation  in  which  Mr.  Landell  is  placed ;  but  we  must 
not  be  carried  away  by  feelings  of  compassion ;  we  must  be 
bound  by  the  principles  of  law,  and  upon  those  principles  I 
have  no  doubt  at  all  that  Lord  Cockburn  and  the  Lord  Ordi- 
nary took  a  just  view  of  this  case,  and  that  we  are  bound  to 
sustain  their  decision. 

Now,  what  is  the  action  we  are  to  determine  upon  ?  It 
is  an  action  in  which  William  Landell  complains  that 
*  102  he  *  having  brought  an  action  against  Margaret  Lan- 
dell, and  having  retained  Mr.  Purves  as  his  professional 
adviser,  that  in  the  proceeding  of  that  action  against  Margaret 
Landell,  Mr.  Purves,  his  professional  adviser,  was  guilty  of 
misconduct,  whereby  an  action  was  brought  against  him  by 
Mrs.  Margaret  Landell,  and  damages  and  costs  were  recov- 
ered, which  he  was  obliged  to  pay.  What  is  necessary  to 
maintain  such  an  action  ?  Most  undoubtedly  that  the  pro- 
fessional adviser  should  be  guilty  of  some  misconduct,  some 
fraudulent  proceeding,  or  should  be  chargeable  with  gross 
negligence,  or  with  gross  ignorance.  It  is  only  upon  one  or 
other  of  those  grounds  that  the  client  can  maintain  an  action 
against  the  professional  adviser.  And  thus  far  it  is  quite 
unnecessary  here  to  look  at  the  case  that  has  been  referred 
to,  which  came  on  in  the  time  of  Lord  Mansfield,  because 
there  the  action  was  to  recover  back  money  which  had  been 
paid  by  the  client  to  the  professional  adviser.  It  was  a  totally 
different  proceeding  from  that  which  we  have  now  to  deter- 
mine upon. 

In  an  action  such  as  this,  by  the  client  against  the  profes- 
sional adviser,  to  recover  damages  arising  from  the  miscon- 
duct of  the  professional  adviser,  I  apprehend  there  is  nb 
distinction  whatever  between  the  law  of  Scotland  and  the 
law  of  England.  The  law  must  be  the  same  in  all  countries 
where  law  has  been  considered  as  a  science.  The  profes- 
sional adviser  has  never  been  supposed  to  guarantee  the 
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soundness  of  his  advice.  I  am  sure  I  should  have  been 
sorry  when  I  had  the  honour  of  practising  at  the  bar  of 
England,  if  barristers  had  been  liable  to  such  a  responsibility. 
Though  I  was  tolerably  cautious  in  giving  opinions,  I  have 
no  doubt  that  I  have  repeatedly  given  erroneous  opinions ; 
and  I  think  it  was  Mr.  Justice  Heath,  who  said  that  it  was 
a  very  difficult  thing  for  a  gentleman  at  the  bar  to  be  called 
upon  to  give  his  opinion,  because  it  was  calling  upon  him  to 
conjecture  what  twelve  other  persons  would  say  upon 
some  point  that  had  never  before  been  *  determined.  *  103 
Well,  then,  this  may  happen  in  all  grades  of  the  pro- 
fession of  the  law.  Against  the  barrister  in  England,  and 
the  advocate  in  Scotland,  luckily,  no  action  can  be  main- 
tained.i  But  against  the  attorney,  the  professional  adviser, 
or  the  procurator,  an  action  may  be  maintained.  But  it  is 
only  if  he  has  been  guilty  of  gross  negligence,  because  it 
would  be  monstrous  to  say  that  he  is  responsible  for  even 
falling  into  what  must  be  considered  a  mistake.  You  can 
only  expect  from  him  that  he  will  be  honest  and  diligent ; 
and  if  there  is  no  fault  to  be  found  either  with  his  integrity 
or  diligence,  that  is  all  for  which  he  is  ansvrerable.  It  would 
be  utterly  impossible  that  you  could  ever  have  a  class  of  men 
who  would  give  a  guarantee,  binding  themselves,  in  giving 
legal  advice  and  conducting  suits  at  law,  to  be  always  in 
the  right. 

Then,  my  Lords,  as  crassa  negligentia  is  certainly  the  gist 
of  an  action  of  this  sort,  the  question  is,  whether  in  this 
summons  that  negligence  must  not  either  be  averred  or 
shown  ?  This  is  not  any  technical  point  in  which  the  law  of 
Scotland  differs  from  the  law  of  England.  I  should  be  very 
sorry  to  see  applied,  and  I  hope  this  House  would  be  very 
cautious  in  applying,  technical  rules  which  prevail  in  Eng- 
land to  proceedings  in  Scotland.  But  I  apprehend  that,  in 
this  respect,  the  laws  of  the  two  countries  do  not  differ,  and 
that  the  summons  ought  to  state,  and  must  state,  what  is 
necessary  to  maintain  the  action  ;  this  summons  must  either 
allege  negligence,  or  must  show  facts  which  inevitably  prove 


1  See  Swinfen  v.  Lord  Chelmsford,  5  H.  &  N.  890. 
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that  this  person  has  been  guilty  of  gross  negligence.  Now, 
here  it  is  not  at  all  pretended  that  there  is  any  allegation  of 
negligence. 

Then  what  is  the  fact  shown  from  which  negligence  is 
necessarily  to  be  inferred  ?  Why,  there  is  a  warrant,  which 
was  sued  out  by  Mr.  Purves  or  by  his  advice,  against  Mar- 
garet Landell,  while  she  was  living  in  Berwick,  upon  the 
borders  of  the  kingdom  of  Scotland,  she  not  being  domi- 
ciled in  Scotland,  but  being  domiciled  in  England. 
*  104  *It  was  held,  that,  upon  that  ground,  that  warrant 
was  void.  It  might  have  been  subject  to  other  objec- 
tions, for  any  thing  I  know  to  the  contrary ;  but  it  was  held 
void  upon  that  ground,  that  she  neither  had  property  in  Scot- 
land nor  effects  in  it,  one  of  which  circumstances  was  necessary 
ad  fundandam  jurisdictionem ;  nor  was  she  domiciled  in 
Scotland,  and  so  was  not  liable  to  be  sued  in  the  Courts  of 
Scotland.  It  was  upon  these  grounds  that  the  warrant  was 
held  to  be  insufficient,  and  that  the  action  of  Landell  against 
Margaret  Landell  failed.  Was  that  sufficient  to  make  a  case 
for  an  action  against  the  attorney,  when  the  question  must 
be,  was  he  guilty  of  negligence  ?  It  might  have  been  proved 
that  she  had  large  property  in  Scotland.  He  might  have 
been  told  that  she  had  been  domiciled  in  Scotland.  He 
might  have  been  told  that  she  had  been  living  so  long  away 
from  England ;  that  she  had  abandoned  all  thoughts  of  re- 
turning there,  and  had  removed  her  household  gods  to  Scot- 
land, and  represented  that  as  her  domicile.  It  is  possible  he 
might  have  been  told  that  that  was  the  fact,  although  it 
turned  out  that  she  was  not  domiciled  in  Scotland,  and  had 
no  property  in  Scotland. 

How  then  can  we  inevitably  infer  from  the  simple  fact  of 
the  warrant  being  found  bad,  that  Purves  was  guilty  of  gross 
negligence  ?  He  may  have  been  ;  I  know  nothing  one  way 
or  the  other ;  it  is  not  here  alleged.  If  it  had  been,  and  he 
had  denied  it,  then  the  issue  would  have  been  plain,  and  a 
trial  before  a  jury  could  have  taken  place  ;  and  then  the 
evidence  would  have  shown  whether  he  was  guilty  of  negli- 
gence in  suing  out  the  warrant,  or  whether  he  had  acted 
with  due  care  and  caution,  and  the  warrant  had  turned  out 
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to  be  bad,  notwithstanding  all  the  care  and  caution  he  could 
exercise. 

It  seems  to  me,  therefore,  my  Lords,  that,  upon  principles 
as  to  which  there  can  be  no  doubt,  this  summons  is  de- 
fective ;  because  it  neither  alleges  what  is  necessary  *  to  *  105 
maintain  the  action,  nor  does  it  show  facts  that  raise 
a  necessary  inference  that  any  gross  negligence  did  exist. 

We  were  referred  to  a  case  to  show,  that,  by  the  law  of 
Scotland,  it  is  not  at  all  necessary  to  allege  in  the  summons 
that  there  has  been  negligence.    But  that  was  where  there 
had  been  a  clear  breach  of  duty.    The  strongest  case  is  that 
of  Stevenson  v.  Rowand.  {a)     Now,  when  we  examine  that 
case,  as  set  out  by  the  appellant  in  his  printed  papers,  it 
appears  that  the  ground  of  action  was  upon  that  summons 
abundantly  set  out ;  because  the  action  was  brought  for  the 
breach  of  a  specific  duty,  which  duty  was  set  out  upon  the 
face  of  the  summons.    There  is,  upon  the  face  of  the  sum- 
mons, an  allegation,  "  that  Stevenson  did  not  complete  the 
said  security  in  a  legal  manner,  by  obtaining  from  the  supe- 
rior any  confirmation  of  the  said  bond  and  disposition  in 
security,  or  of  the  aforesaid  instrument  of  sasine  following 
thereon.    That  it* was  incumbent  upon  the  said  Nathaniel 
Stevenson  to  procure  a  legal  and  valid  security  for  the  said 
Henry  Wardrop  and  the  pursuer,  so  as  to  render  it  complete 
and  effectual  against  all  subsequent  deeds  and  infeftments ; 
and  as  the  pursuer  has  sustained  much  loss,  damage,  and 
expense,  in  consequence  of  the  said  Nathaniel  Stevenson  not 
having  drawn  and  completed  the  said  heritable  security  in 
such  form  and  manner  as  would  have  given  the  same  priority, 
but  in  such  form  and  manner  as  has  postponed  the  same  to  a 
posterior  security  and  burden,  over  the  said  lands  and  others, 
he  is  bound  in  law,  justice,  and  equity,  to  free  and  relieve  the 
pursuer  from  the  loss,  damage,  and  expense  thereby  occa- 
sioned." 

Now  what  does  that  mean  ?  It  is  a  plain  allegation  that  it 
was  the  duty  of  Stevenson  to  procure  the  security  there  stated 
to  be  framed  in  a  particular  manner,  and  that  he  had  not  pro- 


(a)  2  Dow  &  CI.  104. 
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cured  it  to  be  framed  in  that  particular  manner,  whereby 
*106  alosshadaccruedto  the  party  who  complained.  *Upon 
this  it  would  have  been  the  easiest  thing  in  the  world 
to  frame  an  issue,  whether  it  was  incumbent  upon  Stevenson 
to  do  what  was  alleged,  and  whether  he  had  failed  in  the  dis- 
charge of  his  duty.  But  upon  the  summons  here  it  would  be 
impossible  to  frame  any  such  issue  ;  the  only  issue  that  could 
be  framed  has  been  framed  by  the  clerk  who  discharges  that 
duty.  He  has  looked  at  the  summons,  and  he  has  framed  the 
best  issue  that  the  summons  would  admit  of,  and  yet  upon 
the  face  of  it  we  find  that  the  issue  avers  a  finding  in  favour 
of  the  pursuer,  which  could  not  have  been  found  by  the  special 
finding  of  the  jury,  for,  although  the  warrant  might  have 
been  wrong,  he  still  might  have  acted  with  the  greatest  care. 

There  is  no  attempt  whatever  to  show  that  in  such  an 
action  by  the  practice  of  the  law  of  Scotland,  it  is  not  neces- 
sary for  a  man  to  allege  negligence,  or  to  show  facts  from 
which  negligence  must  inevitably  be  inferred.  As  to  the 
distinction  supposed  to  have  been  taken  by  the  Lord  Justice 
Clerk  (a)  between  "  a  warrant  that  affects  the  liberty  of  the 
subject  and  any  ordinary  matter  of  business  in  which  an  agent 
may  be  employed,"  it  appears  to  me,  as  well  as  to  my  noble 
and  learned  friend,  that  that  learned  and  most  laborious 
Judge  must  have  been  inaccurately  reported  with  respect  to 
that  distinction ;  because,  if  the  report  is  accurate,  it  seems 
that  upon  all  other  actions  negligence  must  be  alleged,  but  that 
when  there  is  any  proceeding  that  touches  the  liberty  of 
the  subject,  then,  without  any  allegation  of  negligence,  the 
professional  adviser  is  liable,  if  there  has  been  any  mistake. 
Now,  it  is  enough  to  say  that  there  is  no  authority  for  that 
distinction  in  the  law  of  Scotland,  and  there  seems  to  me  to 
be  no  principle  to  warrant  it,  and  there  being  neither  princi- 
ple nor  authority,  and  it  having  been  abandoned  by  the  coun- 
sel for  the  respondent,  I  should  not  say  a  word  about 
*  107  it,  except  *  that  it  seems  to  me  that  there  must  have 
been  some  mistake  in  the  report,  because,  although 
some  proceeding  may  have  taken  place,  whereby  the  liberty 


(a)  4  Bell,  Murr.,  &  D.  1303. 
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of  the  subject  may  be  affected  in  the  course  of  a  judicial  pro- 
ceeding, yet  no  one  could  be  liable  but  the  professional  adviser ; 
and  he  cannot,  unless  he  has  been  guilty  of  some  negligence, 
as  he  does  not  guarantee  the  correctness  of  the  advice  which 
he  gives. 

On  these  grounds,  my  Lords,  I  think  the  reasoning  of  the 
Lord  Ordinary,  in  his  note,  is  perfectly  satisfactory,  and  I 
regret  that  it  came  before  the  second  division  of  the  Inner 
House,  and  that  when  there  Lord  Moncrieff's  doubt  or 
opinion  did  not  prevail.  I  regret  that  there  has  been  this 
distinction  attempted  to  be  made,  because  the  distinction 
does  not  rest  upon  principle  or  authority  ;  and,  therefore,  I 
apprehend  that  this  interlocutor  of  the  second  division  must 
be  reversed,  and  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  affirmed.  And  I  presume  that  now  the  judgment 
of  this  House  should  be  that  Mr.  Purves  be  assoiled  from  the 
conclusion  of  the  summons,  and  the  interlocutor  be  recalled. 

The  Lord  Chancellor.  —  My  Lords,  I  am  of  the  same 
opinion  that  has  been  expressed  so  fully  and  ably  by  my 
noble  and  learned  friends  in  this  case.  It  is  quite  unneces- 
sary for  me,  after  the  detailed  manner  in  which  they  have 
adverted  to  the  particular  facts  of  the  case,  to  go  over  the 
same  ground.  I  shall,  therefore,  state,  in  a  very  few  words, 
the  principle  upon  which  I  think  this  question  ought  to  be 
decided,  and,  in  fact,  it  is  nothing  more  than  a  repetition  of 
what  has  been  stated  by  my  two  noble  and  learned  friends. 

It  is  quite  clear  that  the  summons  must  state  a  sufficient 
cause  of  action.  When  an  action  is  brought  against  a  solici- 
tor, he  is  liable  merely  in  cases  where  he  has  shown  a  want 
of  reasonable  skill,  or  where  he  has  been  guilty  of 
*  gross  negligence.  The  summons,  therefore,  I  appre-  *108 
hend,  must  state  either  a  case  of  gross  negligence  or 
a  case  of  breach  of  duty.  Now  it  is  quite  clear  in  this  case, 
that  upon  the  summons  there  is  no  positive  statement  of  any 
want  of  reasonable  skill,  nor  any  express  statement  of  negli- 
gence ;  and  I  am  of  opinion  that,  upon  the  other  facts  stated 
in  the  summons,  there  is  nothing  equivalent  to  this  averment. 
It  follows,  therefore,  that  the  summons  in  this  respect  is  de- 
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fective,  and  I  think  that  the  interlocutor  of  the  Court  below 
ought  to  be  reversed. 

(Ordered  and  adjudged,  that  the  interlocutor  of  the  27th 
May,  1842,  complained  of  in  the  said  appeal,  be  reversed  ; 
and  it  is  further  ordered,  that  the  case  be  remitted  back  to 
the  Court  of  Session  in  Scotland,  with  directions  to  that 
Court  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  of 
the  19th  of  March,  1842,  and  to  proceed  further  therein  as 
shall  be  just  and  consistent  with  this  judgment.) 


*109  *HAMILTO]Sr  v,  WATSON. 

1845. 

John  Hamilton  Appellant. 

James  Watson  Respondent. 

Bond.    Concealment.    Surety.  Pleading. 

A  surety  is  not  of  necessity  entitled  to  receive,  without  enquiry,  from  the 
party  to  whom  he  is  about  to  bind  himself,  a  full  disclosure  of  all  the 
circumstances  of  the  dealings  between  the  principal  and  that  party. 

If  he  requires  to  know  any  particular  matter,  of  which  the  party  about  to 
receive  the  security  is  informed,  he  must  make  it  the  subject  of  a  dis- 
tinct inquiry.^ 


1  See  Railton  v.  Mathews,  10  CI.  &  Fin.  934  and  note  (1) ;  Lee  v.  Jones, 
17  C.  B.  N.  s.  482  ;  Greenfield  v.  Edwards,  2  De  G.,  J.  &  S.  582,  598,  599; 
M'Lure  v.  Ripley,  2  Mac.  &  G.  274;  Wythes  v.  Labouchere,  3  De  G.  &  J. 
593;  Small  v.  Currie,  2  Drew,  102;  Owen  v.  Homan,  3  Mac.  &  G.  378;  S.  C. 
4  H.  L.  Gas.' 997  ;  Blest  v.  Brown,  8  Jur.  n.  s.  602;  Franklin  Bank  v. 
Cooper,  36  Me.  179;  S.  C.  39  Me.  542;  Bonar  v.  Macdonald,  3  H.  L.  Cas. 
226  ;  Pledge  v.  Buss,  6  Jur.  n.  s.  695;  Atlas  Bank  v.  Brownell,  9  R.  I. 
168.  The  strict  rule  with  respect  to  non-disclosure,  which  obtains  in  the 
case  of  policies  of  insurance,  does  not  extend  to  contracts  of  suretyship  or 
guaranty.  North  British  Ins.  Co.  v.  Lloyd,  10  Exch.  523  ;  Wythes  v. 
Labouchere,  3  De  G.  &  J.  609  ;  Lee  v.  Jones,  17  C.  B.  n.  s.  482.  "  I 
[102] 


HAMILTON  V.  WATSON. 


*109 


An  obligation  to  a  banker  by  a  third  party  to  be  responsible  for  a  cash- 
credit  to  be  given  to  one  of  the  banker's  customers,  is  not  avoided  by 
the  fact  that,  immediately  after  the  execution  of  the  obligation,  the 
cash-credit  is  employed  to  pay  off  an  old  debt  due  to  the  banker. 

If  the  surety  intends  to  rely  upon  such  a  fact  for  his  defence,  as  showing 
that  there  was  a  previous  agreement  between  the  banker  and  the 
customer  to  deal  with  the  credit  in  a  particular  manner,  to  which  he, 
if  he  had  known  it,  should  not  have  consented,  he  must  bring  such  a 
defence  before  the  Court  by  putting  it  on  the  record. 

March  11,  1845. 

This  case  originated  in  a  suspension  of  a  charge  upon  a 
cash-credit  bond  for  granted-  to  the  Glasgow  and  Ship 

Bank  by  the  appellant,  as  cautioner  or  surety  for  the  late 
Peter  Elles,  merchant  in  Glasgow.  The  following  are  the 
circumstances  of  the  case  :  — 

In  March,  1835,  the  late  Peter  Elles  obtained  a  cash-ac- 
count for  from  the  firm  of  Carrick,  Brown,  &  Co.,  carry- 
ing on  the  business  of  bankers  in  Glasgow  under  the  name  of 
the  Ship  Bank.  A  bond  was  then  granted  by  Elles  and  by 
his  father,  with  two  other  cautioners  or  sureties,  Alexander 
Dewar,  now  deceased,  and  David  Anderson,  manufacturer  in 
Glasgow. 

The  whole  of  the  sum  thus  credited  was  drawn  out 
by  *  Elles  before  the  end  of  the  month,  and  the  only  *  110 
other  entries  in  the  account  were  those  of  the  addition 
of  interest  at  the  close  of  the  years  1835  and  1836. 

Carrick  &  Co.,  on  the  29th  December,  1835,  wrote  to  Elles 
announcing  the  death  of  Mr.  Alexander  Dewar,  one  of  the 
obligants,  and  requesting  that  the  credit  might  either  be  paid 

think  that  it  must,  in  every  case,"  said  Blackburn  J.,  in  Lee  v.  Jones, 
17  C.  B.  N.  s.  506,  "  depend  on  the  nature  of  the  transaction,  whether 
the  fact  not  disclosed  is  such  that  it  is  impliedly  represented  not  to  exist, 
and  that  fact  must  be  generally  a  question  of  fact  for  the  jury  ;  "  and  in 
the  same  case,  pp.  499-501,  it  appears  from  the  observations  of  Shee  J., 
that  he  did  not  understand  the  decision  in  Railton  v.  Mathews  to  have 
been  qualified  by  Hamilton  v.  Watson.  He  remarks  that  the  true 
grounds  of  the  decision  in  Hamilton  v.  Watson  "  are  to  be  found  in  the 
judgment  of  Lord  Cottenham,  and  in  what  fell  from  him  in  the  course 
of  the  argument,  rather  than  in  the  judgment  of  Lord  Campbell." 
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up  or  renewed  with  additional  security.  This  demand  for  a 
settlement  was  repeatedly  renewed,  but  without  effect. 

In  July,  1836,  a  junction  was  formed  between  the  bank 
conducted  by  Carrick  &  Co.  and  the  Glasgow  Bank  Com- 
pany. By  a  contract  then  entered  into  between  these  par- 
ties, it  was  agreed  that  the  banking  business  and  firm  of  the 
Ship  Bank  should,  from  and  after  the  1st  July,  1836,  merge 
in  the  business  of  the  Glasgow  Bank,  and  be  thenceforth  car- 
ried on  under  the  style  and  firm  of  "  the  Glasgow  and  Ship 
Bank  Company,"  or  such  other  style  and  firm  as  they  might 
afterwards  choose  to  adopt.  It  was  further  stipulated  that 
the  proprietors  of  the  Ship  Bank  should  transfer  and  convey 
to  the  new  company  their  whole  establishment,  and  their 
whole  property,  securities,  bills,  and  other  obligations,  with 
certain  exceptions  specified  in  the  contract,  at  a  certain  val- 
uation put  thereon  ;  and  on  the  other  hand,  the  Glasgow 
Company  became  bound  to  transfer  and  make  over  200 
shares  of  original  stock,  estimated  to  be  worth  32,000Z.  ster- 
ling, to  the  partners  of  the  Ship  Bank,  as  part  of  the  stipu- 
lated price  and  value  of  the  subjects  made  over  to  them. 
There  was  also  a  stipulation  in  the  contract  that,  if  the 
Glasgow  Bank  Company  should  decline  to  take  over  any  of 
the  bonds,  bills,  or  other  obligations  due  to  the  Ship  Bank  at 
the  full  value,  the  same  sht)uld  remain  with  Mr.  Eowand  or 
Mr.  Galloway,  as  trustee  for  Carrick  &  Co.,  for  the  purpose 
of  recovering  the  same,  the  amount  of  the  said  obligations, 
with  interest,  being  to  be  accounted  for  to  the  Glasgow 
Bank. 

On  the  12th  August,  1836,  the  respondent,  who  was 
*  111  the  *  representative  of  the  Glasgow  and  Ship  Bank, 
wrote  to  require  payment  of  the  debt  due  from  Elles, 
and  on  the  22d  of  that  month  the  latter  sent  an  answer  pro- 
posing a  new  bond  with  a  substitute  surety  instead  of  Dewar. 
The  offer  was  declined.  In  March,  1837,  these  negotiations 
were  renewed,  but  it  was  not  until  October,  1837,  that  any 
arrangement  was  finally  made.  In  that  month  a  new  bond 
was  executed  with  the  appellant  as  a  surety,  and  it  was  ar- 
ranged that  the  new  cash-account  should  be  opened  in  name 
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of  the  firm  of  Elles,  Hutcheson,  and  Company,  of  which 
Peter  Elles  was  then  the  sole  partner. 

This  new  bond  contained  the  following  statement :  "  That 
the  company  carrying  on  business  in  Glasgow  as  bankers  under 
the  firm  of  '  the  Glasgow  and  Ship  Bank  Company,'  have 
agreed  to  allow  us  credit  on  a  cash-account  to  be  kept  in  the 
books  of  the  said  bank  company,  at  their  office  in  Glasgow, 
in  name  of  the  said  firm  of  Elles,  Hutcheson,  and  Company, 
to  the  amount  of  750^."  The  parties,  therefore,  bound  them- 
selves, jointly  and  severally,  to  pay  to  the  bank  the  foresaid 
sum  of  750Z.,  or  such  part  or  parts  thereof  as  shall  appear  to 
be  due  to  the  said  Glasgow  and  Ship  Bank  Company  on  the 
said  cash-account  to  be  kept  in  their  books  in  name  of  the 
said  firm  of  Elles,  Hutcheson,  and  Company,  as  aforesaid, 
upon  their  drafts  or  orders  on,  or  receipts  to  the  said  Glas- 
gow and  Ship  Bank  Company." 

It  did  not  appear  that  when  the  appellant  signed  this  bond 
he  was  aware  of  any  of  the  previous  transactions  between  tlie 
bank  and  Elles,  nor  was  any  information  on  that  subject  given 
to  him  by  the  respondent. 

On  the  13th  October,  1837,  being  within  a  week  after  the 
date  of  the  bond,  the  interest  upon  the  old  cash-account  due 
by  Elles  was  calculated  and  added  to  the  principal,  making 
the  whole  sum  due  838?.  7s.  Id.  On  the  same  day,  Elles 
drew  a  draft  upon  the  new  account  with  the  Glasgow 
and  Ship  Bank  for  750Z.,  being  the  total  *  amount  of  *  112 
the  credit  for  which  the  appellant  had  become  bound. 
No  part  of  the  sum  contained  in  this  draft  was  actually  paid 
to  Elles.  The  draft  was  simply  handed  to  the  teller  of  the 
bank,  who  made  entries  in  his  book,  debiting  the  new  com- 
pany with  the  whole  amount  of  the  debt  due  on  the  old 
account,  and  crediting  them  with  the  amount  of  the  draft. 
With  this  order,  and  a  sum  of  SSL  Is.  IcZ.,  paid  by  Mr.  Elles 
in  cash,  the  account  between  him  and  Carrick  &  Co.  was 
credited  by  an  entry  to  this  effect,  —  "  1837,  Oct.  13.  By 
cash  in  full,  SSSL  Is.  Id.'' 

Elles  subsequently  deposited  several  sums  in  his  Jlccount, 
which  were  generally  of  small  amount,  and  drawn  out  again 
at  short  intervals. 
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Some  time  afterwards  Mr.  Elles  died  in  insolvent  circum- 
stances, and  his  estate  was  sequestrated.  The  appellant  was 
then  required  by  the  Glasgow  and  Ship  Bank  to  pay  the 
money  due  on  his  bond,  with  the  interest  thereon,  amount- 
ing in  the  whole  to  81 8Z.  7s.  3c?.,  and  proceedings  were  taken 
by  the  respondent  to  enforce  this  demand. 

The  appellant,  having  discovered  the  facts  above  stated, 
presented  a  suspension  of  this  charge,  first,  on  the  ground 
that  his  suretyship  was  void,  as  all  the  circumstances  of  the 
dealings  between  the  parties  had  not  been  communicated  to 
him ;  and  secondly,  that  the  suretyship  related  only  to  pro- 
spective advances,  and  could  not  be  made  applicable  to  the 
payment  of  an  old  debt. 

The  Lord  Ordinary,  before  whom  the  case  was  heard,  re- 
pelled the  reasons  of  suspension,  and  found  the  chargers 
entitled  to  expenses.  This  decision  was  brought  before  the 
second  division  of  the  Court,  when  there  was  a  difference 
of  opinion  on  the  bench.  It  appeared  to  the  Lord  Justice 
Clerk  that  the  question  raised  was  one  proper  for  the  deter- 
mination of  a  jury  ;  but  the  other  Judges  took  a  different 
view,  conceiving  that  the  cause  might  be  decided  upon  the 
admitted  facts,  and  the  written  evidence  in  process. 
*  113  *  A  majority  of  their  Lordships  accordingly  decided 
that  the  bond  of  caution  was  binding  on  the  appellant, 
notwithstanding  the  circumstances  under  which  it  was  ob- 
tained ;  the  Lord  Justice  Clerk  dissenting  from  this  judg- 
ment, and  delivering  his  opinion,  to  the  effect  that  there  had 
been  a  secret  agreement  or  understanding  entered  into  be- 
tween Elles  and  the  bank  which  had  not  been  communicated 
to  the  appellant,  and  that  a  fraud  had  thus  been  practised 
upon  him,  whereby  his  cautionary  obligation  had  been  ren- 
dered null  and  void,  (a} 

Mr.  Turner  and  Mr.  Anderson,  for  the  appellant.  —  There 
has  been  a  concealment  here,  which  relieves  the  surety  from 
his  responsibility.  When  a  bank  takes  a  security  from  a  per- 
son becoming  surety  for  one  of  its  customers,  the  managers  of 

(a)  5  Bell,  Murray,  Donaldson,  &  Young,  280. 
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the  bank  are  bound  to  communicate  to  the  proposed  surety 
every  information  which,  in  relation  to  the  suretyship,  it  may 
be  material  for  him  to  know.  If  such  information  is  not 
communicated,  the  surety  is  released.  This  principle  has 
often  been  recognized  in  the  English  authorities ;  G-lyn  v. 
Hertel  (a)  established  it  in  the  plainest  manner.  There  a 
guarantee,  given  for  the  sum  of  5000?.,  was  held  not  to  cover 
money  to  that  amount  already  due,  but  to  extend  only  to 
future  loans.  That  case  exactly  applies  to,  and  must  govern 
the  present. 

What  are  the  facts  here  ?  There  was  an  old  debt  of  750Z. 
existing  in  March,  1835 ;  and  the  money  thus  due  continued 
unpaid  from  that  time  till  the  13th  of  October,  1837.  During 
that  time  applications  were  made  by  Carrick  &  Co.  for  pay- 
ment, and  further  transactions  were  declined  unless  payment 
was  made. 

[The  Lord  Chancellor.  —  There  were  two  or  three 
sureties ;  one  of  them  *  died ;  and  in  consequence  of  *  114 
that  circumstance  application  was  made  for  payment, 
or  that  another  surety  should  be  provided.] 

No  surety  was  at  that  time  substituted  in  the  place  of  the 
person  who  had  died ;  but  at  length,  in  August,  1837,  the 
managers  of  the  bank  consented  to  draw  out  this  bond  of 
suretyship,  which  they  sent  to  EUes  to  get  executed  by  the 
appellant,  who  had  been  proposed  as  the  new  surety.  It  was 
executed  by  the  appellant,  and  then  handed  by  Elles  to  the 
bank.  The  circumstances  of  the  person  for  whom  the  secu- 
rity was  given  —  that  is  to  say,  the  circumstances  of  his  deal- 
ings with  the  bank  —  were  not  communicated  by  the  managers 
of  the  bank  to  the  proposed  surety.  It  was  not  communicated 
to  him  that  the  security  into  which  he  was  about  to  enter  for 
Elles  w^as  not  for  a  fresh  cash-credit  to  that  person,  but  was 
in  fact  a  mere  undertaking  to  pay  an  old  debt  of  his.  There 
was  therefore,  as  to  the  appellant,  a  material  suppression 
of  facts  with  which  he  was  entitled  to  be  acquainted  ;  those 


(a)  8  Taunt.  208;  2  Moore,  134. 
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facts  were  in  the  knowledge  of  the  parties  to  whom  he  was 
to  become  bound  ;  they  were  such  as  were  likely  materially  to 
influence  his  mind  in  undertaking  or  declining  the  suretyship, 
and  ought  to  have  been  communicated  to  him  before  he 
entered  into  it.  The  Scotch  cases  of  Smith  v.  The  Bank 
of  Scotland  (a)  and  that  of  The  Leith  Banking  Co.  v.  Bell  (5) 
clearly  show,  that  in  circumstances  of  suretyship  bankers  are 
bound  to  communicate  to  a  surety  all  material  facts  within 
their  knowledge  relating  to  the  matter  of  the  suretyship. 
The  conduct  of  the  bankers  in  thus  suppressing  material 
information,  which  they  were  bound  to  have  communicated, 
and  which  the  surety  was  entitled  to  know,  deprives  them  of 

the  right  to  recover  on  this  bond.  The  case  of  Pidcoch 
*115   V.  Bishop  (<?)  clearly  *lays  down  that  rule.    There  an 

agreement  was  made  between  the  vendors  and  the  ven- 
dee of  goods,  that  the  latter  should  pay  10s.  per  ton  beyond 
the  market-price,  which  sum  was  to  be  applied  in  liquidation 
of  an  old  debt  due  to  one  of  the  vendors.  The  payment  for 
the  goods  was  guaranteed  by  a  third  person  ;  but  this  secret 
bargain  between  the  parties  not  having  been  communicated 
to  him,  the  guarantee  was,  on  that  account,  held  to  be  void. 
The  same  principle  was  applied  in  Stone  v.  Compton^  (t?)  and 
a  note  given  by  A.  to  C,  as  security  for  a  loan  of  2500Z.  to 
be  made  by  C.  to  B.,  was  held  void,  because,  before  the  making 
of  the  note,  it  had  been  agreed  between  B.  and  C.  that  part  of 
the  sum  lent  should  be  applied  in  payment  of  an  old  debt  due 
from  B.  to  C,  and  such  agreement  was  not  communicated 
to  A.  The  principle  of  the  law  with  regard  to  a  surety  is 
therefore  clear :  it  is,  that  all  the  circumstances  which  affect 
his  liability  must  be  communicated  to  him. 

[The  Lord  Chancellor.  —  It  does  not  seem  to  me  that 
there  is  here  any  allegation  of  fraud  or  misrepresentation,  or 
even  of  any  secret  agreement  as  to  the  way  in  which  the 
money  was  to  be  applied.] 

(a)  7  Shaw  &  Dunl.  244;  1  Dow  272. 
Q})  8  Shaw  &  Dunl.  721;  5  Wils.  &  Sh.  703. 
(c)  3  B.  &  C.  605. 
{d)  5  Bing.  N.  C.  142;  6  Scott,  846. 
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All  the  circumstances  are  stated  :  and  they  show  the  prob- 
able existence  of  an  agreement,  and  the  concealment  of  it 
from  the  surety.  The  law  will  not  allow  such  a  concealment. 
This  House  has,  in  the  recent  case  of  Railton  v.  Matheivs,  (a) 
acted  on  that  rule,  and  reversed  a  decision  of  the  Court  of 
Session  ;  by  which  it  was  declared,  that  concealment,  such  as 
would  avoid  a  security,  must  be  concealment  with  a  view  to 
the  advantage  of  the  party  who  was  guilty  of  it.  This  House 
condemned  such  a  restrictive  rule,  and  declared,  on  the  con- 
trary, that  mere  non-communication,  though  not  wilful,  of 
circumstances  affecting  the  situation  of  the  parties 
material  *  for  the  surety  to  be  acquainted  with,  and  *  116 
within  the  knowledge  of  the  person  obtaining  a  surety 
bond,  amounted  to  undue  concealment,  and  with  that  decla- 
ration of  the  law  remitted  the  case  to  the  Court  of  Session. 
The  law  in  both  countries  is  therefore  the  same,  and  requires 
that  the  surety  should  be  informed  of  all  the  circumstances 
which  will  affect  his  interests  at  the  moment  of  undertaking 
the  liability. 

The  Lord  Advocate  and  the  Solicitor  -G-eneral  (^Sir  F, 
Thesiger^,  for  the  respondent.  —  The  principle  of  law  is  not 
disputed  here ;  but  its  applicability  in  the  present  case  is 
denied.  In  all  the  cases  cited,  there  was  a  concealment  of 
something  which  affected  the  very  nature  of  the  contract 
entered  into  by  the  surety.  Thus  in  Pidcock  v.  Bishop^  (5) 
the  surety  intended  ouly  to  undertake  for  the  payment  of  the 
value  of  certain  goods  then  sold ;  but  by  the  secret  bargain 
between  the  parties,  he  was  made  to  undertake  for  the  pay- 
ment of  the  goods,  and  also  of  a  previously  existing  debt. 
A  fraud  was  therefore  practised  on  the  surety,  who  was  made 
to  undertake  one  liability  when  he  only  intended  to  under- 
take another.  There  is  nothing  of  the  same  kind  here. 
Again,  as  to  the  cases  of  Smith  v.  The  Bank  of  Scotland  (c) 
and  the  Leith  Banking  Company  v.  Bell^  (c?)  the  concealment 

(a)  Ante,  Vol.  X.,  p.  934  ;  3  Bell,  56. 
(6)  3  B.  &  C.  605. 

(c)  7  Shaw  &  Diml.  244  ;  1  Dow  272. 

{d)  b  Shaw  &  Dunl.  721;  5  Wils.  &  Shaw,  703. 
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was  in  respect  of  circumstances,  which,  had  they  been  known 
to  the  proposed  surety,  would  probably  have  prevented  him 
from  entering  into  the  security.  In  each  case,  the  surety 
given  was  for  the  good  conduct  of  a  clerk  or  agent,  he  being, 
at  the  time,  indebted  to  the  bankers  in  a  large  sum  of  money 

on  account  of  an  unwarrantable  appropriation.  Stone 
*  117   V.  Compton  (a)  does  not  affect  this  case  ;  for  there  *the 

deed  of  suretyship  contained  a  false  representation,  to 
the  effect  that  an  antecedent  debt  had  been  paid,  whereas  in 
fact  the  payment  was,  by  a  private  arrangement,  kept  secret 
from  the  surety,  to  be  effected  by  the  means  of  the  settlement 
obtained  through  his  suretyship.  That  false  representation 
was  a  fraud,  which  of  course  vitiated  the  whole  transaction. 
No  such  fraud  has  been  committed  here.  Admitting,  there- 
fore, to  the  fullest  extent,  the  authority  of  these  cases,  it  is 
submitted  that  they  do  not  apply  to  the  present.  The  only 
fact  that  the  bankers  here  could  communicate  was,  that  Elles 
was  not  able  at  the  moment  to  pay  his  own  debts,  and  could 
not  get  money  except  through  the  credit  of  a  third  person. 
But  that  fact  was  evident  from  the  circumstance  of  his  re- 
quiring a  surety ;  for  had  he  been  in  flourishing  circumstances, 
there  would  have  been  no  need  of  a  suretj^  to  obtain  him  a 
credit.  The  argument  on  the  other  side  cannot  be  maintained 
without  the  appellant  going  the  length  of  contending  that 
the  surety  is  entitled  to  know  the  specific  use  to  which  the 
money  raised  on  his  credit  is  to  be  applied.  Information  to 
that  extent  would,  in  most  cases,  be  impossible ;  and  if  any 
necessity  to  impart  it  could  be^  imposed  upon  bankers,  they 
must  altogether  refuse  cash-credits  to  any  of  their  customers. 
The  appellant  has  not  sustained  any  injury  from  this  transac- 
tion. He  became  a  surety  for  Elles  in  order  to  give  Elles  the 
benefit  of  the  disposal  of  a  sum  of  750L  That  benefit  Elles 
has  enjoyed.  It  could  make  no  difference  to  him  to  which  of 
the  creditors  of  Elles  the  money  was  paid,  or  whether  it  was 
paid  to  satisfy  a  debt  then  in  existence,  or  to  purchase  goods, 
from  the  sale  of  which  Elles  might  raise  money  to  pay  a  pre- 
viously existing  debt.    The  application  of  the  fund  cannot 

(a)  5  Bing.  N.  C.  142;  6  Scott,  846. 
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in  this  case  affect  the  question.  The  two  objections  raised  to 
the  surety's  liability  form  in  fact  but  one  ;  and  neither  con- 
stitute, in  fact  nor  in  law,  any  good  reason  for  depriving  the 
respondent  of  the  right  to  enforce  this  bond. 

*  The  Lord  Chancellor.  —  My  Lords,  I  have  already  *  118 
stated  during  the  argument  that  I  considered  that  there 
was  no  averment  of  any  agreement  as  to  the  mode  in  which 
the  money  was  intended  to  be  applied ;  and  I  have  stated  the 
substance  of  the  opinion  which  I  entertain  upon  this  point. 
The  mere  circumstance  of  the  parties  supposing  that  the 
money  was  intended  to  be  applied  to  a  particular  purpose, 
and  the  fact  that  it  was  intended  to  be  so  applied,  do  not 
appear  to  me  to  vitiate  the  transaction  at  all.  If  there  was  a 
stipulation  that  it  was  to  be  so  applied,  and  these  were  the 
conditions  upon  which  the  money  was  advanced,  it  might 
have  affected  the  transaction.  But,  in  order  to  raise  that 
question,  there  should  have  been  an  averment  upon  the 
record  that  such  an  agreement  had  been  entered  into.  In 
the  absence  of  any  such  averment,  I  think  the  parties  are  not 
in  a  condition  to  rest  their  case  upon  the  mere  implied  ex- 
istence of  such  an  agreement,  and,  therefore,  I  think  the 
judgment  of  the  Court  below  ought  to  be  sustained. 

Lord  Brougham.  —  My  Lords,  I  am  of  the  same  opinion, 
and  I  have  never  entertained  any  doubt  from  the  beginning. 
Fraud  is  neither  averred,  nor  supposed  to  be  averred,  nor  are 
the  circumstances  so  stated  as  to  raise  the  inevitable  infer- 
ence of  fraud  or  deception,  and  the  party,  the  real  creditor,  — 
the  bank,  —  in  these  circumstances  was  not  bound  to  volunteer 
a  disclosure  of  any  transaction  that  passed  between  him  and 
the  other  party. 

Lord  Campbell.  —  My  Lords,  I  am  of  the  same  opinion. 
Your  Lordships  must  particularly  notice  what  the  nature  of 
the  contract  is.  It  is  suretyship  upon  a  cash-account.  Now 
the  question  is,  what,  upon  entering  into  such  a  contract, 
ought  to  be  disclosed?  and  I  will  venture  to  say,  if  your 
Lordships  were  to  adopt  the  principles  laid  down,  and  con- 
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tended  for  by  the  appellant's  counsel  here,  that  you 

*  119  *  would  entirely  knock  up  those  transactions  in  Scot- 

land of  giving  security  upon  a  cash-account,  because 
no  bankers  would  rest  satisfied  that  they  had  a  security  for 
the  advance  they  made,  if,  as  it  is  contended,  it  is  essentially 
necessary  that  every  thing  should  be  disclosed  by  the  cred- 
itor that  is  material  for  the  surety  to  know.  If  such  was  the 
rule,  it  would  be  indispensably  necessary  for  the  bankers  to 
whom  the  security  is  to  be  given  to  state  how  the  account 
has  been  kept :  whether  the  debtor  was  in  the  habit  of  over- 
drawing ;  whether  he  was  punctual  in  his  dealings  ;  whether 
he  performed  his  promises  in  an  honourable  manner  ;  —  for  all 
these  things  are  extremely  material  for  the  surety  to  know. 
But  unless  questions  be  particularly  put  b}^  the  surety  to  gain 
-this  information,  I  hold  that  it  is  quite  unnecessary  for  the 
creditor,  to  whom  the  suretyship  is  to  be  given,  to  make  any 
such  disclosure  ;  and  I  should  think  that  this  might  be  con- 
sidered as  the  criterion  whether  the  disclosure  ought  to  be  made 
voluntarily  ;  namely,  whether  there  is  any  thing  that  might  not 
naturally  be  expected  to  take  place  between  the  parties  who 
are  concerned  in  the  transaction,  that  is,  whether  there  be  a 
contract  between  the  debtor  and  the  creditor,  to  the  effect 
that  his  position  shall  be  different  from  that  which  the  surety 
might  naturally  expect;  and,  if  .so,  the  surety  is  to  see 
whether  that  is  disclosed  to  him.  But  if  there  be  nothing 
which  might  not  naturally  take  place  between  these  parties, 
then,  if  the  surety  would  guard  against  particular  perils,  he 
must  put  the  question,  and  he  must  gain  the  information 
which  he  requires.  Now,  in  this  case,  assuming  that  there 
had  been  the  contract  contended  for,  and  that  that  had  been 
concealed,  that  would  have  vitiated  the  suretyship.  There  is 
no  proof,  nor  is  there  any  allegation,  that  there  was  any  such 
contract.  There  is,  therefore,  neither  allegation  nor  proof,  and 
what  then  does  the  case  rest  upon  ?   It  rests  merely  upon  this, 

that  at  most  there  was  a  concealment  by  the  bankers 

*  120  of  the  former  debt,  and  *  of  their  expectation,  that  if 

this  new  surety  was  given,  it  was  probable  that  that 
debt  would  be  paid  off.    It  rests  merely  upon  non-disclosure 
or  concealment  of  a  probable  expectation.    And  if  you  were 
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to  say  that  such  a  concealment  would  vitiate  the  suretyship 
given  on  that  account,  your  Lordships  v^^ould  utterly  destroy 
that  most  beneficial  mode  of  dealing  with  accounts  in  Scot- 
land. 

Lord  Brougham.  —  I  am  not  at  all  clear  (though  it  is 
quite  immaterial)  that  the  surety  would  have  acted  differ- 
ently if  he  had  known  of  the  matter  thus  said  to  be  concealed. 
That  has  been  taken  for  granted  all  the  while. 

Judgment  affirmed,  with  costs. 


*  COOKSON  V.  COOKSON.  *121 
1845. 

John  Cookson   Appellant. 

Isaac  Cookson  and  Others   Respondents, 

Money  to  he  vested  in  Land  or  other  Securities,    Conversion.  He- 

conversio7i. 

Where  money  is  directed  to  be  vested  in  land  or  other  security,  but  the 
conversion  has  not,  in  fact,  taken  place  until  the  whole  interest  — 
whether  in  land  or  money  —  has  become  vested  absolutely  in  one  per- 
son, any  act  of  his,  indicating  an  option  in  which  character  to  take  or 
dispose  of  it,  will  determine  the  succession  as  between  his  real  and 
personal  representatives.^ 

A  testator  gave  his  residuary  estate  to  his  wife,  and  appointed  her  his 
executrix,  with  the  tuition  of  his  younger  children,  and  to  provide  for 
them  with  regard  to  their  fortunes  ;  and  he  advised  her  thus  :  "  As 
to  my  son  John,  I  would  have  250Z.  a  year  paid  him  until  a  sum  of 
10,000Z.  can  be  invested  in  land,  or  some  other  securities,  which  is  to 
be  invested  in  trustees,  for  his  use,  as  to  the  interest  of  such  money  or 
produce  of  such  lands,  for  his  natural  life  ;  and  if  he  marries  with 
consent,  &c.,  that  he  may  make  such  settlement  on  such  wife,  &c.,  as 
you  may  judge  proper,  and  that  the  remainder  may  go  to  such  child 


1  See  Lewin  Trusts  (5th  Eng.  ed.),  695,  696;  1  Jarman  Wills  (3d 
Eng.  ed.),  459  et  seq. 
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or  children  he  may  have  lawfully  begotten  ;  hut  in  failure  of  these,  to 
my  eldest  son  Isaac  and  his  heirs  for  ever." 
The  sum  of  10,000Z.  was  vested  partly  in  personal  securities,  and  partly 
on  mortgage  of  real  estate  ;  and  on  the  death  of  John  without  having 
any  child,  his  widow,  being  entitled  to  the  interest  for  life,  and  Isaac, 
entitled  to  the  principal  on  her  death,  by  their  acts  indicated  their  in- 
tention to  take  the  fund  as  money.  Isaac  survived  the  widow,  and 
died  intestate. 

Held^  that  even  if  the  fund  had  been  impressed  by  the  will  with  the 
character  of  real  estate,  —  which  was  doubtful,  —  it  was  reconverted 
into  personalty  by  the  subsequent  acts  of  the  party  absolutely  entitled, 
and  therefore  it  belonged  to  the  next  of  kin  of  Isaac,- and  not  to  his 
heir. 

February  27,  28;  March  15. 
John  Cookson,  by  his  will,  dated  the  7th  of  March,  1774, 

after  making  a  spe-cific  devise  to  his  wife  for  her  life,  and 
*  122  making  an  appointment  of  a  settled  estate  and  *  some 

specific  devises  and  bequests  in  favour  of  his  eldest 
son,  Isaac,  gave  all  other  his  lands,  goods,  and  chattels  to  his 
wife,  and  appointed  her  sole  executrix^  "  with  the  tuition  and 
education  of  all  every  such  younger  children,  and  to  provide 
for  them  with  regard  to  their  fortunes  as  thej  might  deserve 
and  merit." 

The  testator,  at  the  time  of  making  his  will,  also  wrote  a 
further  testamentary  paper,  as  follows :  "  Instructions  or 
advice  to  my  wife,  with  regard  to  my  younger  children :  — 
As  to  my  son  John,  who  intends  for  the  law,  I  would  have 
250Z.  per  annum  paid  him,  until  a  sum  of  10,000Z.  can  be 
invested  in  land  or  some  other  securities,  which  is  to  be 
invested  in  trustees  for  his  use,  as  to  the  interest  of  such 
money  or  produce  of  such  lands,  for  his  natural  life  ;  and  if 
he  marries  with  your  consent  and  approbation,  first  obtained 
in  writing,  and  not  otherwise,  that  he  make  such  settlement 
on  such  wife  as  he  may  marry  as  you  may  judge  proper,  and 
that  the  remainder  shall  go  to  such  child  or  children  he  may 
have  lawfully  begotten  ;  but  in  failure  of  these,  to  my  eldest 
son  Isaac  and  his  heirs  for  ever.  As  to  my  son  Thomas,  I 
propose  he  should  have  the  same  sum,  but  with  the  same  lim- 
itations as  my  son  John.  As  to  Joseph,  I  would  have  him 
brought  up  to  business,  and  to  give  the  amount  in  some  busi- 
ness I  am  concerned,  in  the  like  manner,  to  prevent  its  being 
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spent,  to  fix  the  like  10,000/.  in  the  same  manner  above  men- 
tioned ;  my  daughters,  Hannah  and  Sarah,  to  have  5000?.  each. 
All  the  surpluses  over  and  above  your  own  expenses  to  be 
laid  out  in  mortgage,  or  purchases,  for  the  purposes  before 
mentioned." 

The  testator  died  in  December,  1783,  leaving  his  wife  and 
three  sons,  Isaac,  John,  and  Joseph,  surviving ;  Thomas  died 
previously,  unmarried.     The  widow  and  executrix  proved 
the  will  and  said  paper  as  part  thereof.    John  Cookson,  the 
son,  intermarried  with  Hannah  Jane  Reed  in  February,  1784, 
with  the  approbation  of  his  mother.   By  the  indenture 
of  settlement  made  on  that  occasion,  to  which  *the  *123 
mother  was  a  party,  after  reciting  the  said  will  and 
testamentary  paper,  among  other  things,  it  was  witnessed, 
that,  in  consideration  of  the  intended  marriage,  and  of  the 
covenants  of  the  said  H.  J.  Reed,  therein  after  contained, 
the  said  J.  Cookson  covenanted  that  he  would,  within  six 
calendar  months  after  the  solemnization  of  the  then  in- 
tended marriage,  cause  10,000Z.  to  be  raised  out  of  the  assets 
of  the  said  testator,  and  pay,  or  cause  the  same  to  be  paid  to 
or  vested  in  Henry  Ulrich  Reay  and  Thomas  Lowes  (parties 
to  the  indenture),  their  executors,  administrators,  and  assigns, 
upon  trust,  that  they,  or  the  survivor,  &c.,  should,  with  the 
approbation  of  the  said  J.  Cookson  and  H.  J.  Reed,  his  in- 
tended wife,  or  the  survivor  of  them,  so  soon  as  a  convenient 
purchase  or  purchases  should  be  found,  lay  out  and  dispose 
of  the  said  sum  of  10,000?.,  in  one  or  more  purchase  or  pur- 
chases of  freehold  messuages,  lands,  tenements,  or  heredita- 
ments of  an  estate  of  inheritance  in  fee-simple  in  possession, 
in  some  part  or  parts  of  England,  and  thereupon  settle,  con- 
vey, and  assure,  or  cause  and  procure  to  be  settled,  conveyed, 
and  assured,  all  such  messuages,  lands,  &c.,  so  to  be  pur- 
chased, to  the  use  of  the  said  J.  Cookson  and  his  assigns, 
during  his  life,  with  remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  to  the  use  of  his  said  intended 
wife,  and  her  assigns,  for  her  life,  for  her  jointure,  and  in  lieu 
of  dower,  with  remainder  to  the  use  of  such  child  or  children 
as  the  said  J.  Cookson  might  have  lawfully  begotten,  for 
such  estate,  and  in  such  manner  as  the  said  testamentary 
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paper,  so  signed  by  the  said  testator,  in  its  true  construction 
directs,  with  such  limitation  over  as  in  the  said  testamentary- 
paper  is  mentioned.  And  it  was  by  the  said  indenture  pro- 
vided and  declared,  that  it  should  be  lawful  for  the  said  Reay 
and  Lowes,  and  the  survivor  of  them,  &c.,  with  the  approba- 
tion of  the  said  J.  Cookson  and  H.  J.  Eeed,  his  intended  wife, 
until  such  purchase  or  purchases  should  be  made,  or  in  case 

by  the  true  construction  of  the  said  will  and  testa- 
*  124  mentary  paper  *  the  said  sum  of  10,000Z.  ought  not  to 

be  laid  out  or  invested  in  the  purchase  of  lands,  to  lay 
out  and  invest  the  said  sum  upon  any  public  or  private  securi- 
ties, or  in  the  purchase  of  any  public  stocks,  and  from  time 
to  time  to  call  in  and  receive  the  money  so  lent  or  placed  out 
on  securities,  or  to  sell  and  dispose  of  such  stocks  so  to  be 
purchased,  and  again  to  lend  or  invest  the  same  moneys, 
or  any  part  thereof  in  manner  aforesaid,  as  often  as  they 
should  think  fit,  with  such  approbation  as  aforesaid.  And 
that  all  the  clear  yearly  interests,  dividends,  and  annual  pro- 
ceeds of  the  said  moneys,  and  of  the  stocks  or  securities  upon 
which  the  same  should  happen  to  be  invested,  should  from 
time  to  time  be  paid  to  such  person  or  persons  as  and  to 
whom  the  rents  and  profits  of  the  messuages,  &c.,  so  to  be 
purchased  as  aforesaid,  if  purchased  and  settled,  would  for 
the  time  being  belong,  by  virtue  of  the  same  indenture  and 
of  the  said  testamentary  paper,  so  made  by  the  said  testator. 

John  Cookson  received  the  legacy  of  10,000Z.  from  his 
father's  executrix,  and  it  was  invested  in  the  names  of  Reay 
and  Lowes,  as  to  5000Z.  thereof,  in  the  purchase  of  5600Z. 
navy  stock ;  and  as  to  the  other  6000Z.,  on  a  mortgage,  by 
J.  Cookson  and  his  wife,  of  an  estate  to  which  he  was  entitled 
in  her  right ;  and  the  mortgage  indenture,  dated  24th  Feb- 
ruary, 1785,  noticed  that  no  convenient  purchase  having  been 
found  wherein  to  invest  the  10,000Z.,  J.  Cookson  had  applied 
to  the  said  trustees  to  lend  him  the  5000Z.  A  further  sum  of 
lOOOZ.  was  lent  to  him  in  1786,  on  the  same  security,  whereby 
the  navy  stock  was  reduced,  to  the  sum  of  4640?.,  which  was 
sold  out  in  1791,  and  the  proceeds  were  then  vested  in  the 
purchase  of  5396Z.  four  per  cent  annuities. 

By  an  indenture,  dated  the  2d  August,  1792,  which  re- 
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cited,  among  other  things,  that  the  sum  of  4000?.,  the  residue 
of  the  said  sum  of  10,000?.,  had  been  laid  out  in  the  pur- 
chase of  5396?.  four  per  cent  annuities,  until  a  proper  purchase 
of  messuages,  lands,  tenements  and  hereditaments 
*  could  be  found  whereon  to  invest  the  same  upon  *  125 
the  trusts  of  the  will  of  the  said  testator  and  of  the 
settlement  made  previous  to  the  marriage  of  the  said  J.  Cook- 
son,  and  that  Reay  and  Lowes  were  desirous  to  be  discharged 
from  the  trusts  of  the  settlement,  and  that  Samuel  Castell 
and  Charles  Wren  had  agreed  to  accept  the  same :  the  mort- 
gage securities  for  the  5000?.  and  1000?.  were  transferred  by 
Eeay  and  Lowes  to  Castell  and  Wren,  and  it  was  declared 
that  Castell  and  Wren  should  stand  possessed  of  5396?.  four 
per  cent  annuities  (which  sum  was  stated  to  have  been  on 
that  day  transferred  into  their  names),  upon  the  trusts  of  the 
settlement.  In  fact,  this  stock  was  not  transferred  to  the 
new  trustees,  for  the  bankers  of  the  former  trustees  had, 
under  a  power  given  to  them,  previously  sold  out  that  stock, 
and  misapplied  the  proceeds. 

John  Cookson  died  in  1802,  without  having  had  issue,  and 
left  his  wife,  Hannah  Jane,  surviving  him. 

By  an  indenture  dated  the  23d  of  July,  1804,  and  made 
between  the  said  Hannah  Jane  Cookson,  widow,  and  the  said 
Isaac  Cookson,  of  the  one  part,  and  Samuel  Castell,  the  sur- 
vivor of  the  said  new  trustees,  of  the  other  part,  after  reciting 
the  marriage  settlement  of  1784,  and  therein  the  said  will  and 
testamentary  paper,  and  the  said  mortgage  and  further  charge 
to  secure  the  said  sums  of  5000?.  and  1000?.  to  the  trustees  of 
the  settlement,  and  the  appointment  of  new  trustees  by  the 
deed  of  1792,  and  reciting  the  death  of  the  said  John  Cook- 
son, the  son,  without  leaving  issue,  by  reason  whereof  the 
said  Isaac  Cookson,  or  his  representatives,  would,  upon  the 
death  of  the  said  Hannah  Jane  Cookson,  become  entitled  to 
the  actual  receipt  of  the  said  sum  of  1000?.  trust  moneys; 
and  reciting  that  Castell  had  received  payment  of  the  said 
sums  of  5000?.  and  1000?.,  secured  upon  mortgage  of  the 
hereditaments  and  premises  before  mentioned,  and  that 
the  said  sum  of  5326?.  four  per  cent  annuities  was  *  then  *  126 
standing  in  his  son's  name,  and  reciting  that  the  said 
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Hannah  Jane  and  Isaac  Cookson,  being  the  only  persons  then 
interested  in  the  said  sum  of  10,000Z.  trust  moneys,  had,  with 
the  concurrence  and  approbation  of  Castell,  agreed  to  nomi- 
nate and  appoint  two  other  persons  to  act  in  conjunction  with 
the  said  Samuel  Castell  in  the  several  trusts  then  remaining 
unexecuted  and  capable  of  taking  effect  relative  to  the  said 
sum  of  10,000Z.,  which  were  by  the  said  indenture  of  appoint- 
ment of  23d  February,  1784,  expressed  and  declared  con- 
cerning the  same,  and  had  in  consequence  requested  Joseph 
Cookson  and  Anthony  Surtees  to  accept  the  same  trusts,  and 
to  act  therein  in  conjunction  with  Castell,  which  they  had 
agreed  to  do,  the  said  Hannah  Jane  and  Isaac  Cookson  cov- 
enanted wjth  Castell,  his  executors,  &c.,  to  transfer  the  said 
sum  of  5326Z.  four  per  cent  annuities  into  the  joint  names  of 
the  said  Castell,  Joseph  Cookson,  and  Surtees ;  and  they, 
Hannah  Jane  and  Isaac  Cookson,  thereby  directed  Castell  to 
make  such  transfer,  and  also  forthwith  to  place  out  and  in- 
vest upon  real  and  government  securities  the  said  sum  of 
6000Z.  so  lately  received  by  him,  and  then  in  his  hands,  in 
the  joint  names  of  the  said  Castell,  Cookson,  and  Surtees  ; 
and  it  was  thereby  declared  and  agreed,  by  and  between  the 
said  parties  thereto,  that  the  said  sum  of  5326Z.  four  per  cent 
annuities,  when  so  transferred,  and  the  said  sum  of  6000Z., 
when  so  placed  out  and  invested,  and  all  interest,  dividends, 
and  proceeds  thereof  respectively,  should  be  upon  such  and 
the  same  trusts,  and  to  and  for  such  and  the  same  intents 
and  purposes,  and  under  and  subject  to  such  and  the  same 
provisos,  conditions,  and  agreements,  as  were  mentioned 
and  expressed  of  and  concerning  the  said  sum  of  10,000?.,  in 
the  said  indenture  of  settlement  of  the  23d  February,  1784, 
or  such  of  them  as  were  then  existing  and  capable  of  taking 
effect,  and  for  no  other  purpose  whatsoever. 

Then  followed  a  proviso  that  the  trustees  should 
*  127   only  *  be  chargeable  with  such  moneys  as  they  should 
respectively  receive ;  and  that  they  should  not  be 
accountable  for  the  insufficiency  or  deficiency  of  any  securi- 
ties. 

Castell  did  not  transfer  the  5326?.  stock  (which  had,  in 
fact,  been  previously  sold  and  misapplied,  as  before  men- 
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tioned),  but  lie,  together  with  Joseph  Cookson  and  Surtees, 
lent  the  6000/.  to  Isaac  Cookson,  upon  the  security  of  a 
mortgage  of  an  estate  belonging  to  him,  and  it  remained 
upon  that  security  until  after  his  death. 

Some  time  after  the  discovery  of  the  fraud  about  the  sale 
of  the  said  stock,  Isaac  Cookson  and  Hannah  Jane  Cookson 
instituted  a  suit  in  Chancery  against  Henry  Ulrich  Reay,  the 
surviving  trustee  of  the  marriage  settlement,  and  the  repre- 
sentatives of  the  bankers  who  had  so  sold  out  the  stock, 
praying  to  have  it  declared  that  the  plaintiffs  were  entitled 
to  have  the  said  sum  of  5326Z.  stock  replaced,  or  the  produce 
thereof  laid  out  upon  the  trusts  of  the  said  marriage  settle- 
ment. This  suit  coming  on  for  hearing  in  July,  1809,  it  was 
decreed  that  Isaac  Cookson,  by  his  counsel,  electmg  to  take 
the  sum  of  5339/.,  the  money  produced  by  the  sale  of  the 
said  stock,  instead  of  having  the  same  replaced,  and  Hannah 
Jane  Cookson,  by  her  counsel  also  electing  to  take  the  in- 
terest of  the  said  sum,  the  defendants  should  pay  what 
should  be  found  due  for  interest  to  her,  and  what  should  be 
found  due  for  principal  into  the  bank,  to  the  credit  of  the 
cause ;  and  it  was  ordered  that  the  same,  when  paid  in, 
should  be  laid  out  in  the  purchase  of  bank  three  per  cent 
annuities. 

In  pursuance  of  this  decree  and  subsequent  proceedings, 
the  sum  of  8502/.  3s.  2d.  bank  three  per  cent  annuities  was 
purchased  in  the  name  of  the  Accountant-General,  in  trust 
in  the  cause ;  and  by  an  order  on  further  directions,  dated 
the  12th  January,  1811,  it  was  ordered,  that  the  interest  and 
dividends  thereof  should  be  paid  to  Hannah  Jane  Cookson 
during  her  life. 

The  said  Isaac  Cookson  died  in  December,  1831, 
intestate,  *  leaving  eight  children ;  namely,  John  (the  *  128 
appellant),  his  eldest  son  and  heir-at-law,  and  the  re- 
spondents, Isaac,  Thomas,  Joseph,  Elizabeth,  wife  of  Robert 
Surtees,  and  Emma,  wife  of  Robert  Bell,  and  James  and 
Christopher,  both  since  deceased.  Administration  of  the 
intestate's  estate  and  effects  was  granted  to  the  appellant 
and  the  respondent  Isaac,  and  to  another  son,  since  deceased. 
Hannah  Jane  Cookson,  the  widow  of  John  Cookson,  died  in 
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April,  1841,  having  received  the  dividends  of  the  8508?. 
3s.  2d.  up  to  the  time  of  her  death. 

In  1842  the  respondents,  v^^ho  were  the  only  parties,  except 
the  appellant,  interested  in  the  personal  estate  of  the  de- 
ceased Isaac  Cookson,  presented  a  petition  to  the  Master  of 
the  Rolls  in  the  cause  of  Coohson  v.  Reay  and  others^  W^J~ 
ing  that  the  said  sum  of  stock  might  be  transferred  to  the 
appellant  and  the  respondent  Isaac  Cookson,  as  the  surviving 
administrators  of  the  estate  of  their  father.  The  Master  of 
the  Rolls,  after  hearing  that  petition,  made  an  order  on  the 
29th  of  April,  1842,  directing  the  transfer  of  the  said  sum 
of  8508?.  3s.  2d.,  as  prayed.  Qa) 

The  appellant,  conceiving  that  the  transfer  of  the  stock 
ought  to  be  made  to  himself,  as  heir-at-law  of  the  said  Isaac 
Cookson,  brought  this  appeal  against  the  said  order. 

Mr.  Kindersley  and  Mr.  Croodeve,  for  the  appellant. — 
There  are  two  questions  for  decision :  first,  whether  the  sum 
of  10,000Z.,  directed  by  the  testator  to  be  "  invested  in  land  or 
some  other  securities"  for  his  son  John,  was,  in  equity,  by 
the  terms  of  the  gift,  impressed  with  the  character  of  real 
estate  ;  and  that  appears  to  have  been  the  opinion  of  the 
Master  of  the  Rolls ;  (5)  secondly,  whether  the  money,  hav- 
ing been  so  converted  into  realty,  was  afterwards,  by 
*  129  the  acts  of  the  parties  interested,  *  reconverted  into 
personalty ;  and  the  Master  of  the  Rolls  held  that  it 
was,  but  he  did  not  give  a  decided  opinion.  (<?) 

The  testator's  instructions,  annexed  to  his  will,  clearly 
indicate  an  intention  that  the  money  should  be  vested  in 
land :  ''As  to  my  son  John,  I  would  have  250Z.  per  annum 
paid  to  him  until  a  sum  of  10,000?.  can  be  invested  in  land, 
or  some  other  securities,  which  is  to  be  vested  in  trustees  for 
his  use,  as  to  the  interest  of  such  money  or  produce  of  such 
lands  for  his  natural  life  ;  and  if  he  marries,  &c.,  that  he 
make  such  settlement  on  such  wife,  &c.,  and  that  the  re- 
mainder may  go  to  such  child  or  children  he  may  have,  &c. ; 


(a)  5  Beav.  22. 
(c)  5  Beav.  33,  34. 
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but  in  failure  of  these,  to  my  eldest  son,  Isaac,  and  his  heirs 
for  ever."  These  directions  for  investment  and  settlement 
are  applicable  to  real  estates  only. 

[Lord  Cottenham.  —  The  limitation  to  Isaac  and  his  heirs 
implies  real  estates,  but  the  limitation  of  the  remainder  to 
John's  children  would  imply  personalty,  "  remainder  "  being 
taken  to  signify,  not  a  remainder  after  a  life-estate,  but  what 
would  remain  of  the  property  after  the  settlement  on  John's 
wife.] 

That  would  be  an  unusual  and  inapt  construction  of  "  re- 
mainder." A  limitation  to  John  and  his  children  does  not 
necessarily  imply  personalty,  because  that  would  pass  by 
being  given  to  John  himself,  and  "  children  "  may  be  con- 
strued "  issue,"  et  vice  versd.  JPreble  v.  Boghurst.  (a)  A 
limitation  to  one  and  his  heirs  is  applicable  to  realty  only, 
and  it  is  a  settled  rule  in  equity  that  when  money  is  directed 
to  be  invested  in  land  or  upon  other  security,  the  direction 
to  invest  the  money  in  land  is  not  matter  of  discretion,  but 
is  imperative  ;  and  an  investment  of  it  in  other  security  is 
to  continue  only  until  a  purchase  can  be  made  of  lands. 
Earlom  v.  Saunders^  (5)  Johnson  v.  Arnold^  (c)  Cowley 
V.  *  Hartstonge.  (d)  In  none  of  these  cases  was  the  *  130 
language  directing  an  investment  in  land,  &c.,  so 
strong  as  the  will  here,  and  the  marriage  settlement  of  John, 
the  son. 

It  was  evidently  the  testator's  intention  that  if  John  died 
without  leaving  a  child,  the  benefit  of  the  10,000?.  should  go 
to  Isaac  and  his  heirs,  subject  to  the  settlement  on  John's 
wife;  but  if  the  money  was  personalty,  John,  if  he  had  a 
child  who  lived  but  one  hour,  would,  as  that  child's  personal 
representative,  take  the  whole,  and  nothing  would  remain  to 
Isaac  or  his  heirs  ;  so  that  the  testator's  intention  in  regard 
to  them  would  be  defeated. 


(a)  1  Swanst.  332. 
(c)  1  Yes.  Sen.  169. 


(&)  Amb.  241. 
{d)  1  Dow,  361. 
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[Lord  Cottenham.  —  Suppose  John  left  several  children, 
what  estate  would  they  take  in  realty  ?] 

If  it  were  necessary,  in  the  events  that  happened,  to  define 
the  estates  that  they  would  take,  several  ways  might  be 
stated  in  which  they  might  take  without  defeating  the  ulti- 
mate limitation  to  Isaac. 

[Lord  Campbell.  —  State  them.] 

All  the  children  might  take  as  tenants  in  common  for  life, 
with  or  without  cross-remainders  ;  or  a  limitation  might  be 
to  the  eldest,  and  other  sons  successively  in  tail,  remainder  to 
the  daughters  in  tail,  in  all  which  the  ultimate  limitation  to 
Isaac  and  his  heirs  would  be  secured.  The  directions  for 
the  settlement  here  were  incomplete  and  executory,  being- 
declared  by  the  testator  himself  to  be  only  "instructions ;  " 
and  in  such  cases,  it  is  a  settled  rule  that  the  Courts  will 
consider  the  intention,  and  direct  a  settlement  according  to 
it ;  so  that  they  sometimes  alter  and  construe  even  familiar 
words  in  such  a  way  as  to  give  only  an  estate  for  life,  instead 
of  an  express  estate  tail,  to  a  parent,  and  give  an  estate  of 
inheritance  to  children  not  even  mentioned  in  the  gift;  and 
d  fortiori  in  the  present  case,  estates  of  inheritance  would 
have  been  directed  to  be  limited  to  the  children  of  John  —  had 
he  left  any  —  under  the  express  gift  to  them,  and  to 
*  131  be  so  modelled  as  *  to  give  effect  to  the  ultimate  limi- 
tation to  Isaac  and  his  heirs.  WTiite  v.  Carter^  (^a) 
Preble  v.  Boghurst^Q))  Stonor  v.  Curwen^(c^  Fearne  Cont. 
Hem.  (c?)  In  Jervoise  v.  The  Duke  of  Northumberland^  (g) 
Lord  Eldon  says,  "  Where  there  is  an  executory  trust,  where 
the  testator  has  directed  something  to  be  done,  and  has  not 
himself,  according  to  the  sense  in  which  the  Court  uses  these 
words,  completed  the  devise  in  question,  the  Court  has  been 
in  the  habit  of  looking  to  see  what  was  his  intention  ;  and  if 

(a)  Amb.  671.  (h)  1  Swanst.  329. 

(c)  5  Sim.  264.  (d)  Pages  90, 112, 137  (Butl.  ed.). 

(e)  1  Jac.  &W.  570. 
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what  he  has  done  amounts  to  an  imperfection  with  respect  to 
the  execution  of  that  indenture,  the  Court  inquires  what  it 
is  itself  to  do.  And  it  will  mould  what  remains  to  be  done, 
so  as  to  carry  that  intention  into  execution."  And  Sir  A. 
Hart,  V.  C,  in  Woolmore  v.  Burrows^  (^a)  says,  "  It  often 
happens  that  the  Court  "is  called  on  to  expound  a  meaning, 
and  execute  a  purpose  which  the  testator  himself  could  not 
have  explained  in  their  detail ;  and  the  Court  is  then  driven 
to  the  necessity  of  giving  such  directions  as  it  conceives  to 
be  nearest  to  a  probable  and  rational  purpose  in  the  testator's 
mind." 

It  is  to  be  observed  that  the  instructions  as  to  the  tes- 
tator's son  Joseph  were,  "  to  fix  the  like  10,000?.  in  the  same 
manner,  to  prevent  its  being  spent."  This  fixedness  of  the 
fund  could  be  secured  only  by  permanent  investment  in  land, 
and  that  construction  is  further  borne  out  by  the  last  instruc- 
tion, to  lay  out  all  surpluses  beyond  expenses  in  mortgages 
or  purchases  for  the  purposes  above  mentioned." 

It  being  manifest,  on  the  true  construction  of  the  instruc- 
tions, that  the  provision  of  10,000Z.  for  John  was  converted 
into  real  estate,  what  acts  and  dealings  of  the  parties 
have  reconverted  it  into  personalty?  because,  if  *  a  dis-  *  132 
cretion  or  election  is  given  to  a  party  interested  in  a 
fund  to  change  the  character  once  impressed  upon  it,  the 
acts  or  expressions  declaratory  of  such  intention  must  be 
clear  and  unequivocal.  Stead  v.  Newdigate.  (5)  The  dis- 
cretion given  to  the  testator's  wife  with  regard  to  the  settle- 
ment to  be  made  by  John  was  confined  to  the  provision  for 
his  wife ;  and  the  direction  for  further  limitations  in  that 
settlement  was  absolute,  —  at  least  the  discretion  given  in 
regard  to  that  settlement  vested  in  the  widow,  and  in  John, 
and  John's  intended  wife,  or  some  of  them ;  and  such  discre- 
tion was  fully  exercised  by  the  marriage  settlement  of  1784, 
to  which  these  three  were  parties,  and  which  adopted  the 
expressions  of  the  testamentary  instructions,  and  must  be 
construed  in  like  manner.  By  this  settlement  John  Cookson 
covenanted  to  raise  the  10,000?.  out  of  his  father's  assets,  and 


(a)  1  Sim.  525. 


(&)  2  Meriv.  521,  531. 
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pay  it  to  the  trustees,  "  in  trust  to  lay  out  the  same  in  the 
purchase  of  freehold  lands,  so  soon  as  a  convenient  purchase 
should  be  found,  to  be  settled  to  the  use  of  John  for  life,  re- 
mainder to  the  use  of  his  intended  wife  for  her  life,  remainder 
to  the  children  of  the  marriage,"  —  clearly  the  whole  corpus, 
and  not  a  part  only,  was  thus  settled  on  the  wife  ;  and  after 
her  death  on  the  children  of  the  marriage,  consistently  with 
the  testamentary  instructions,  and  in  the  usual  form  of  such 
settlements,  — "  for  such  estate  and  in  such  manner  as  the 
said  testamentary  paper  in  its  true  construction  directs,  with 
such  limitation  over  as  in  the  said  testamentary  paper  is  men- 
tioned :  "  and  "  until  such  purchase  should  be  made,  or  in 
case,  by  the  true  construction  of  the  said  will  and  testamen- 
tary paper,  the  said  sum  of  10,000?.  ought  not  to  be  laid  out 
or  invested  in  the  purchase  of  land,"  to  lay  out  the  said  sum 
upon  any  public  or  private  securities.  Most  surely  this  first 
act  of  the  parties  in  dealing  with  this  sum  of  10,000?., 
*  133  instead  of  *  converting  it  into  personalty,  fully  sus- 
tains its  character  of  realty  before  impressed  on  it. 
By  their  subsequent  acts,  one  half  of  the  sum  was  vested  in 
the  funds,  and  the  other  half  on  mortgage  of  real  estate,  the 
mortgage  deed  reciting  that  "  John  Cookson  had  paid  the 
10,000?.  to  the  trustees,  but  that  no  convenient  purchase 
hath  yet  been  found  whereon  to  lay  out  and  invest  the 
same."  The  deed  of  1792,  substituting  new  trustees  of  the 
marriage  settlement,  contained  a  similar  recital,  and  both 
deeds  showed  that  there  was  no  deviation  by  these  parties 
from  the  original  intent  of  the  will  to  invest  this  money  in 
land. 

After  the  death  of  John  Cookson  without  issue,  a  deed, 
dated  July,  1804,  was  executed  by  John's  widow  and  Isaac 
Cookson,  the  only  parties  then  interested  in  this  fund.  As 
it  was  upon  this  deed  that  the  Master  of  the  Rolls  founded 
his  opinion,  (a)  that  the  property  was  reconverted  into  per- 
sonalty, it  demands  careful  consideration.  It  was  executed 
by  the  parties  in  virtue  of  their  ownership,  and  not  under 
any  power ;  and  the  purpose  of  it  was  to  appoint  two  new 

(a)  5  Beav.  32. 
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trustees  to  act  with  the  survivor  of  the  trustees,  who  were 
appointed  by  the  indenture  of  1792,  in  place  of  the  trustees 
named  in  the  marriage  settlement  of  1784.  It  recites  all  the 
prior  deeds,  particularly  the  settlement  of  1784,  and  therein 
the  will  and  testamentary  instructions  of  John  Cookson,  the 
grandfather;  and  it  expressly  adopts  all  the  provisions  of 
that  settlement,  (a)  and  consequently  its  first  and  leading 
trust  is  to  vest -the  money  in  land  as  soon  as  a  convenient 
purchase  could  be  found,  —  that  being  one  of  the  several 
trusts  relative  to  the  sum  of  10,000Z.  then  remaining  unexe- 
cuted. The  expressions  used  by  the  parties  in  this  deed  are 
entirely  opposed  to  any  intention  to  determine  that  trust,  and 
substitute  a  provision  that  the  fund  should  be  held  as 
personalty  for  them,  —  a  change  which  certainly  *they  *  134 
had  full  power  to  make,  and  which,  if  intended,  would 
naturally  have  been  directed  by  them  in  a  few  plain  words, 
not  open  to  doubt  or  question,  and  would  not  have  been  left 
to  be  collected  from  circuitous  expressions,  ill  adapted  to  con- 
vey such  intention.  What  was  the  object  of  reciting  the 
passages  in  the  prior  deeds  relating  to  the  investment  of  the 
money  in  land,  but  to  show  that  the  character  of  realty  im- 
pressed upon  it  was  to  be  continued?  If  Isaac,  who  was 
entitled  to  the  reversion  of  the  whole  on  the  widow's  death, 
intended  the  fund  to  be  considered  as  personalty,  would  he 
not  have  expressed  such  intention  ? 

It  is  said,  in  Pulteney  v.  Earl  of  Darlington  (6)  and  other 
cases,  that  the  slightest  indication  of  intention  is  sufficient ; 
but  in  Stead  v.  Neiudigate^  (c)  Sir  W.  Geant  says,  "  the  onus 
lies  on  the  defendant  to  show,  with  reasonable  clearness,  that 
the  testator  meaiit  to  pass  it  under  a  different  denomination  ; 
it  is  not  enough  to  fix  upon  an  ambiguous  expression  or  an 
equivocal  direction."  There  is  no  expression  of  intention  by 
Isaac,  nor  even  an  inference  of  intention,  to  be  found  in  this 
deed  to  consider  this  fund  as  personalty ;  and  to  hold  that  it 

(a)  Vide  supra,  pp.  123,  126. 

(6)  1  Bro.  C.  C.  223,  per  Lord  Thurlow,  following  Chichester  v. 
Bickerstaff,  2  Vern.  295;  see  7  Bro.  P.  C.  553. 
(c)  2  Meriv.  531. 
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was  by  this  deed  reconverted  into  personalty  would  be  con- 
trary to  all  the  authorities  on  the  subject. 

The  only  other  act  of  the  parties  —  Isaac  and  Hannah —r. 
relating  to  this,  was  the  bill  filed  by  them  in  1809  against 
Castell,  the  bankrupt  trustee,  as  his  assignees,  to  recover 
part  of  this  money  which  had  been  sold  out  and  misapplied 
by  Castell'and  his  partners.  That  bill  prayed  "  that  it  might 
be  declared  that  the  plaintiffs  are  entitled  to  have  the  said 
sum  of  5326Z.  four  per  cent  annuities  replaced,  or  the  prod- 
uce thereof  laid  out  upon  the  trusts  of  the  said  mar- 
*  135  riage  settlement,"  showing  a  still  continuing  *  intention 
to  have  the  money  vested  in  land.  The  Master  of  the 
Rolls  overlooked  this,  and  relied  on  the  deed  of  1804. 

Looking  at  the  will  alone,  we  submit  that  the  character  of 
realty  was  thereby  impressed  upon  this  sum  of  10,000Z.,  and 
if  not  by  the  will,  then  by  the  settlement'of  1784,  in  pursu- 
ance of  the  power  given  by  the  will,  and  if  not  by  both  these 
instruments,  separately  or  together,  at  all  events  by  the  sub- 
sequent deeds  and  acts  of  the  parties,  never  indicating  an 
intention  to  treat  the  fund  otherwise  than  as  realty;  and 
therefore,  upon  the  death  of  Hannah,  the  heir  of  Isaac,  who 
had  previously  died  intestate,  became  entitled  to  the  property 
as  realty.  Symons  v.  Rutter^  (a)  Lechmere  v.  Earl  of  Car- 
lisle^ (5)  Walker  v.  Denne,  (c)  Wheldale  v.  Partridge,  (d) 
Thornton  v.  Sawley.  (e) 

Mr.  Bethell  and  Mr.  Turner.,  for  the  respondents.  —  It  is 
impossible  to  collect  from  the  will  and  instructions  an  imper- 
ative direction  to  vest  the  money  in  land.  The  testator  was 
evidently  solicitous  to  have  the  money  properly  secured  "  to 
prevent  its  being  spent,"  —  the  expression  used  respecting  the 
provision  for  his  son  Joseph,  —  but  whether  in  land  or  other 
securities,  he  left  to  the  discretion  of  the  trustees.  In  order 
to  impress  the  money  with  the  quality  of  real  estate,  it  must 
be  shown  that  an  intention  to  convert  it  into  real  estate  was 
either  expressed  or  necessarily  inferrible  from  the  nature  of 

(a)  2  Vera.  227.  (&)  3  P.  Wms.  211. 

(c)  2  Ves.  Jun.  170.  {d)  8  Ves.  235. 

(e)  10  Ves.  129. 
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the  limitations  to  which  the  fund  was  subjected,  as  in  Cowley 
V.  Hartstonge  and  other  cases  that  have  been  cited.  (^^)  As 
no  such  intention  is  expressed  in  this  testamentary  paper, 
those  cases  do  not  apply  ;  and  as  all  the  purposes  of  the  limi- 
tations contained  in  it  may  be  effected,  as  well  by  an 
investment  *  in  personalty  as  in  realty,  no  irresistible  *  136 
or  even  probable  inference,  in  favour  of  a  constructive 
conversion  arises  from  the  nature  of  the  limitations,  for  in  all 
cases  in  which  Courts  of  Equity  hold  money  to  be  converted 
into  land,  the  quality  of  land  must  be  imperatively  fixed  on 
the  money  :  where  by  will,  the  will,  where  by  contract,  the 
deed,  must  decisively  and  definitively  fix  upon  the  money 
the  quality  of  land,"  an  expression  first  used  by  Lord  Lough- 
borough in  Walker  v.  Denne^  (5)  and  repeated  in  another 
form  by  Lord  Alvanley  in  Swann  v.  Fonnereau,  (c)  and  by 
the  Vice-Chancellor  in  Davies  v.  Croodhew.  (c?)  But  here  the 
testator  has  not  indicated  any  definite  intention  to  vest  this 
gift  in  real  estate,  "  but  has  left  it  perfectly  at  large,"  as  was 
said  by  Lord  Loughborough  in  the  same  case.  Indeed,  it  is 
incredible  that  this  testator,  who  gives  his  real  estate  abso- 
lutely to  his  first  son,  without  any  limitations,  should  create 
an  entail  in  a  sum  of  money  given  to  his  second  son.  And 
if  this  money  were  to  be  vested  in  the  purchase  of  real  estate, 
how  could  that  estate  be  settled  on  John  and  his  children,  so 
as  to  secure  the  ultimate  limitation  to  Isaac  and  his  heirs  ? 
If  limited  to  John's  sons  in  succession,  the  first  son  attaining 
the  age  of  twenty-one  might,  by  joining  his  father,  defeat 
that  limitation. 

The  quality  of  the  fund,  as  determined  by  the  testamentary 
paper,  was  expressly  saved  by  the  settlement  of  1784,  and 
remained  unaltered  down  to  the  death  of  Isaac  Cookson,  the 
intestate,  unless  altered  by  the  deed  of  1804,  to  which  he  was 
a  party,  having  then  an  option  to  take  the  fund  either  as 
realty  or  personalty.  Much  stress  has  been  laid  on  the  fact  of 
the  widow  being  a  party  to  that  deed.  Her  consent  to  the 
marriage  was  required  by  the  testamentary  instructions ; 


(a)  Supra,  p.  129. 
(c)  3  Yes.  49,  50. 


(6)  2  Ves.  Jun.  184. 
(d)  6  Sim.  589. 
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*137  and  she  was  made  a  party  for  *that  purpose  only. 

She  had  uo  power  to  elect  whether  the  fund  should 
be  money  or  land.  If  that  deed  had  made  the  fund  money, 
it  would  go  to  John's  children  absolutely ;  if  realty,  it  could 
not  be  settled  to  uses,  so  as  to  preserve  the  ultimate  limitation 
to  Isaac. 

Suppose  the  fund  had  previously  acquired  the  character  of 
realty  under  the  will,  or  the  deed  of  1784,  it  lost  that  char- 
acter by  the  subsequent  dealings  of  the  parties  with  it  by  the 
deeds  of  1792  and  1804,  treating  it  as  a  money  fund,  con- 
templating its  continuance  and  distribution  as  personalty,  to 
which,  as  its  original  natural  character,  it  would  readily  re- 
turn, in  obedience  to  a  less  decisive  indication  of  intention 
than  is  required  to  invest  real  or  personal  estate  with  an 
opposite  and  artificial  character.  By  the  deed  of  1792,  ap- 
pointing new  trustees,  the  money  was  vested  in  them,  and 
treated  as  personal  estate,  to  which  John  Cookson  and  his 
personal  representative  would  be  entitled  on  the  death  of 
Hannah  Cookson.  In  the  deed  of  1804  there  is  a  clear 
indication  of  .  intention  expressed  of  taking  the  fund,  as  it 
then  existed,  in  money,  and  it  is  not  disputed  that  Isaac 
might  then,  if  he  wished,  declare  that  to  be  its  character. 
He  and  Hannah  were  then  the  sole  and  absolute  owners  of 
the  fund,  and  the  slightest  indication  of  intention  to  elect  to 
take  it  as  money  would  be  sufficient  to  give  it  the  quality  of 
money.  CJiicJiester  v.  BicJcerstaff,  (a)  Linden  v.  Sowray^  (5) 
Bowes  V.  JEarl  of  Shrewsbury^  ((?)  Edwards  v.  Lady  War- 
wick^ (cT)  Pulteney  v.  Earl  of  Darlington^  (e)  Trafford  v. 
Boehm^  (^)  Crahtree  v.  Bramble^  (K)  Stamper  v.  Miller^  (i) 
Curling  v.  May^  (¥)  Triquet  v.  Thornton.  (V)  On  the 
*  138  authority  of  *  these  cases,  even  if  the  money  had  been 
before  converted  into  realty  in  equity,  the  conduct  of 
the  parties  absolutely  interested  showing  their  acquiescence 

(a)  2  Vern.  295.  (&)  1  P.  Wms.  172. 

(c)  5  Bro.  P.  C.  209.  {d)  2  P.  Wms.  171-174. 
(e)  1  Bro.  C.C.  223;  S.  C.  7  Bro.  P.  C.  530. 

{g)  3  Atk.  449.  (A)  3  Atk.  680. 

(i)  3  Atk.  212.  (k)  Cited  3  Atk.  255. 
Q)  13  Ves.  345. 
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in  continuing  it,  as  it  actually  existed,  determined  it  to  be 
a  money  fund.  If  there  was  still  any  room  to  doubt  the 
character  of  the  fund,  its  character  of  personalty  was  fully 
established  by  the  decree  in  1809. 

Mr.  Kindersley^  in  reply,  urged  again  that  the  words  of  the 
testamentary  paper,  directing  the  investment  in  land,  were 
imperative,  and  that  neither  to  the  testator's  widow,  nor  to 
John,  the  son,  nor  to  the  trustees,  had  any  discretion  been 
given,  and  therefore  the  true  inference  was  that  no  other 
person  taking  an  interest  in  the  fund  had  a  discretion  to  take 
it  as  land  or  money.  By  some  of  the  cases  cited  for  the 
respondents,  as  Lingen  v.  Sowray  (^a)  and  Edwards  v.  Lady 
Warwick^  (5)  money  directed  to  be  laid  out  in  land  is  to  be 
taken  as  land,  even  as  to  collateral  heirs.  The  character  of 
realty  impressed  on  this  fund  from  the  beginning  was  pre- 
served by  the  deed  of  1784,  and  in  no  way  altered  by  the 
subsequent  deeds  or  other  dealings  with  it  by  the  parties. 
The  argument  that,  by  considering  the  money  as  real  estate, 
no  settlement  could  be  made  that  would  preserve  the  ultimate 
limitation  to  Isaac's  heirs,  —  inasmuch  as  John's  eldest  son,  on 
attaining  twenty-one,  might  join  his  father  in  destroying  the 
entail,  —  cuts  both  ways,  for,  if  the  fund  was  money,  John, 
the  moment  a  child  was  born  to  him,  might  take  the  money 
absolutely.    Could  that  be  the  testator's  intention  ? 

Lord  Brougham.  —  It  is  unnecessary  in  this  case  to  recall 
your  Lordships'  attention  to  the  facts,  whicL  lie  within  a  very 
narrow  compass,  and  are  not  disputed,  unless  in  so  far 
as  you  may  think  the  question,  whether  the  *  party  *  139 
has  declared  a  certain  intention  or  not,  to  be  a  fact ; 
but  that  is  the  matter  for  our  consideration,  being  the  ground, 
in  truth,  upon  which  this  question  was  decided  in  the  Court 
below,  and  the  ground  upon  which  I  am  prepared  to  advise 
your  Lordships  to  affirm  the  decree. 

The  matter  in  dispute  being  whether  this  fund  is  to  be 
considered  as  land  or  as  money,  as  real  or  as  personal  estate, 


(a)  1  P.  Wms.  172.  (6)  2  P.  Wms.  171. 
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the  first  question  that  arose  was,  whether,  in  the  original 
gift,  —  which  is  the  original  constitution  of  the  fund,  —  the 
instructions  of  John  Cookson,  by  his  will  of  1774,  whether 
those  instructions  accompanying  that  will  gave  the  fund  in 
question  as  land,  directing  it  to  be  invested  in  land  ;  and 
whether,  taking  the  whole  of  that  instrument  and  these  in- 
structions together,  your  Lordships  are  called  upon  to  say 
that  he  had  made  it  land. 

I  observe  that  when  the  Master  of  the  Rolls  disposed  of 
this  case,  he  at  first  said  (a)  that  he  inclined  to  think,  upon 
the  authorities  of  Uarlom  v.  Saunders  (5)  and  Cowley  v. 
■  Hartstonge^  (<?)  "  that  whatever  benefit  the  children  were  to 
take  was  to  be  in  the  form  of  an  interest  in  real  estate."  He 
inclined  to  think  that  that  was  the  object  of  the  whole  in- 
structions, and  that  the  alternative  given  of  laying  the  money 
out  in  any  other  fund,  —  namely,  land  or  some  other  security, 
the  interest  of  such  money,  or  the  produce  of  such  land,  to 
go  so  and  so,  —  that  that  was  to  be  taken  to  be  only  while 
they  were  looking  out  for  an  investment,  but  that  the  object 
was  to  invest  it  in  land. 

Certainly,  if  you  take  the  whole  together,  there  are  indica- 
tions of  an  intention  that  it  should  go  in  land.  The  word 
"  remainder"  is  used,  which  may  mean  residue  only,  but  yet 
it  is  more  technical  than  that ;  then,  ''  in  failure  of  those,"  — 
that  is  to  say,  of  child  or  children  lawfully  begotten,  — 
*  140  it  is  to  go  "  to  my  eldest  son  Isaac,  and  *  his  heirs  for 
ever,"  which  is  very  seldom  used,  and  very  inaccu- 
rately, except  as  to  land.  But  taking  the  word  "  remainder  " 
and  the  words  "  heirs  for  ever  "  together,  that  probably  was 
the  ground  upon  which  the  Master  of  the  Rolls,  with  a  view 
to  those  former  cases,  considered  that  it  was  to  be  taken  as 
land  in  the  original  intention  of  the  party  making  the  gift. 
I  must  say  that  I  do  not  feel  any  thing  at  all  like  a  clear 
opinion  upon  that,  but  I  rather  consider  that  it  might  be 
maintained  that  it  was  an  option  given  to  all  intents  and  pur- 
poses, and  not  merely  given  as  a  power  to  lay  it  out  in  money 


(a)  5  Beav.  30. 
(c)  1  Dow,  361. 
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while  they  were  looking  out  for  an  investment ;  for  when 
you  come  to  look  to  the  cases  to  which  his  Lordship  refers, 
and  there  are  a  great  many  others,  but  those  perhaps  are  the 
two  most  referred  to  ;  and  there  is  also  Johnson  v.  Arnold  ;  (a) 
in  these  cases,  and  particularly  in  Earlom  v.  Saunders  (6)  and 
Johnson  v.  Arnold^  you  will  find  a  far  clearer  indication  of 
the  intention  to  lay  it  out  in  land  than  any  thing  that  is  to  be 
found  here  ;  for  what  was  Earlom  v.  Saunders  f  First,  the 
testator  had  given  a  landed  estate  in  Surrey,  which  he  had 
devised  in  strict  settlement,  in  terms  that  could  have  no  pos- 
sible application  to  any  thing  but  land.  He  then  directs  400Z. 
to  be  raised,  not  from  that  estate,  but  from  his  other  funds 
unconnected  with  that  estate,  to  be  laid  out  in  land,  or  such 
other  security  as  his  trustees  appointed  thereby  should  think 
fit  or  convenient.  And  how  is  it  to  be  dealt  with  ?  To  be 
settled  to  such  uses  and  under  such  powers  as  the  land  de- 
vised ;  that  is  to  say,  the  real  estate  in  Surrey  was  settled  to 
his  first  and  other  sons  in  tail  male,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainders  over,  and  so 
forth,  totally  inapplicable  to  money,  but  perfectly  applicable 
to  land;  and  Lord  Hardwicke  referred  to  that  passage, — 
namely,  the  strict  settlement  in  which  was  given  the 
real  estate  in  Surrey,  —  and  *says,  "it  is  perfectly  *  141 
clear  the  only  way  to  make  this  devise  of  money  con- 
sistent was  to  suppose  it  was  to  be  laid  out  in  land,  for  the 
money  was  to  go  to  such  uses  —  namely,  in  strict  settlement 
—  as  the  land  that  had  been  devised." 

Then  take  the  other  cases.  To  say  nothing  of  Qowley  v. 
Hartstonge^  there  is  the  case  of  Johnson  v.  Arnold^  ((?)  which 
is  a  very  strong  case  indeed  ;  for  it  is,  that  if  George  Jackson 
should  be  willing  and  desirous  to  have  the  sum  raised  laid 
out  in  land,  then  he  may  purchase  in  land,  and  the  profits 
thereof  to  be  for  his  life,  then  to  his  wife  for  life,  and  then  to 
his  eldest  son ;  and  there  being  no  issue  male  of  him,  then  to 
his  other  sons,  then,  there  being  no  issue  male,  to  his  daugh- 
ters ;  and  if  the  land  should  not  be  purchased,  and  the  money 


(a)  1  Ves.  Sen.  169. 
(c)  1  Ves.  Sen.  169. 


(&)  Amb.  241. 
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should  remain  as  stock,  then  to  such  uses  as  if  lands  had 
been  purchased.  Really  one  only  wonders  that  any  doubt 
should  have  arisen  there,  because  it  seems,  just  as  Lord 
Haedwicke  says,  a  devise  of  profits,  as  if  it  had  been  a  de- 
vise of  land.  ^ 

Now,  there  are  other  cases  of  another  kind,  in  which  the 
Court  would  not  hold  it  to  be  land  at  all ;  for  instance.  Curl- 
ing V.  May^  cited  in  Gruidot  v.  Cruidot.  (a)  In  that  case  the 
interest  is  to  be  laid  out  in  land,  or  put  out  upon  good  se- 
curity, for  H.,  her  heirs,  executors,  and  administrators,  and 
Lord  Talbot  held  that  the  Court  would  not  in  duUo  inter- 
fere ;  that  there  was  here  nothing  to  show  positively  what 
the  testator's  intention  was.  There  are  other  cases  to  the 
same  effect. 

If  I  were  to  decide  this  case  upon  this  ground  alone,  there- 
fore, regarding  those  former  cases  as  far  stronger  for  land 
than  the  present  case  in  every  respect,  I  should  feel  some 
difficulty  in  abiding  by  the  decision  that  it  was  land,  upon 
the  ground  of  those  former  cases  ;  I  should  feel  great 
*  142  *  doubt  whether,  even  upon  the  first  intention  which 
the  testator  indicated,  —  namely,  in  the  instructions 
accompanying  the  will,  —  I  should  feel  a  grave  doubt,  not- 
withstanding those  cases,  whether  it  was  not  still  left  free 
from  any  expressions  of  intention  to  invest  it  in  land.  How- 
ever, I  admit  that  the  word  "remainder"  and  the  words 
"  heirs  for  ever  "  may,  to  a  certain  degree,  support,  I  will 
not  say  the  decision,  that  it  is  land,  but  an  inclination  of 
opinion  that  it  is,  as  his  Lordship,  the  Master  of  the  Rolls, 
expressed  it ;  although,  when  you  come  to  look  at  a  subse- 
quent part  of  his  opinion,  he  says,  (5)  that  even  if  it  were 
originally  impressed  with  the  character  of  land  (which  is 
somewhat  weaker  than  saying  that  such  was  the  inclination 
of  his  opinion),  he  is  of  opinion  that,  at  the  time  Isaac  exe- 
cuted the  deed,  he  had  the  right  to  consider  it  as  land  or 
money." 

But  now  we  come  to  that  upon  which  really  the  decision 
of  the  case  turns,  although  I  thought  it  right  to  say  a  few 


(a)  3  Atk.  265. 
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words  upon  the  former  cases,  because  this  is  a  case  which  is 
very  often  occurring,  and  there  ought  to  be  no  more  doubt 
than  is  necessary  left  upon  the  subject,  —  we  now  come  to 
the  other  point,  which  is  the  manner  in  which  the  party  dealt 
with  the  money.  When  you  come  to  look  at  the  instrument 
of  July,  1804,  in  which  there  was  to  be  an  appointment  made 
of  new  trustees,  and  when  you  look  at  the  latter  part  of  the 
recital  there,  it  is  a  very  anxious  and  careful  recital :  every 
instrument,  and  every  deed,  and  every  event,  that  has  hap- 
pened is  most  carefully  gone  through  in  the  previous  part  of 
the  recital ;  and  then  there  is  this  :  "  And  whereas  the  said 
John  Cookson  (the  son)  some  time  ago  departed  this  life, 
without  leaving  lawful  issue,  by  reason  whereof  the  said 
Isaac  Cookson  or  his  representatives  will,  upon  the  death  of 
the  said  Hannah  Jane  Cookson,  become  entitled  to  the 
actual  receipt  *  of  the  said  sum  of  10,000Z. :  "  and  then  *  143 
it  goes  on  to  other  matters,  which  it  is  unnecessary  to 
state.  Then  the  witnessing  part  of  the  deed  is  that  Hannah 
Jane  Cookson  and  Isaac  Cookson  do  hereby  for  themselves,  &c., 
covenant  and  promise,  &c.,  "  that  it  shall  and  may  be  lawful 
to  and  for  him  or  them  forthwith,  and  as  soon  as  conveniently 
may  be,  to  transfer  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  kept  for  that  purpose,  the  said 
sum  of  5325?.  19s.  Sd.  into  the  joint  names  of  them  the  said 
Samuel  Castell  and  Joseph  Cookson  and  Anthony  Surtees, 
and  they  the  said  Hannah  Jane  Cookson  and  Isaac  Cookson 
do  hereby  direct,  order,  and  appoint  the  said  Samuel  Castell, 
his  executors  or  administrators,  to  make  such  transfer  accord- 
ingly." Now  Isaac  at  this  time  had  an  undoubted  right  to 
deal  with  the  land,  and  to  say  that  he  took  it  as  land,  or  to 
say  that  he  took  it  as  money.  The  question  is,  what  he  does 
with  it.  "  And  they  do  also  hereby  further  order,  direct,  and 
appoint  the  said  Samuel  Castell,  his  executors  or  administra- 
tors, forthwith,  and  as  soon  as  conveniently  may  be,  to  place 
out  and  invest  upon  real  or  government  securities  the  said 
sum  of  6000L,  so  lately  received  by  him  and  now  in  his  hands, 
in  the  joint  names  of  them,  the  said  Samuel  Castell,  Joseph 
Cookson,  and  Anthony  Surtees  :  and  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties  to  these  presents,  that 
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the  said  sum  of  5325Z.  19s.  8d.  four  per  cent  annuities,  when 
SO  transferred,  and  the  said  sum  of  6000Z.,  when  so  placed  out 
and  invested ; "  now  observe,  "  and  all  interest,  dividends, 
and  proceeds  thereof,"  which  is  dealing  with  it  as  money 
exactly,  "  respectively  in  the  mean  time  shall  be  upon  such 
and  the  same  trusts,  and  to  or  for  such  and  the  same  intents 
and  purposes,"  and  so  forth,  and  subject  to  the  same  limita- 
tions as  in  the  settlement  of  1784. 

Now  I  entirely  concur  with  the  Master  of  the  Rolls  that 
this  is  a  taking  of  the  fund,  that  Isaac  having  an 

*  144  *  entire  right  so  to  do  by  this  deed,  takes  this  as 

money,  and  exercises  his  own  discretion,  and  indicates 
his  own  intention.  All  that  you  want  here  is  to  know  the 
intention :  he  had  a  right  to  take  the  money  as  such  if  he 
chose  so  to  do:  did  he  or  did  he  not  intend  to  take  it  as 
such  ?  have  we  or  have  we  not  a  sufficient  indication  of  that 
intention  ?  That  is  the  point  and  the  sole  point,  and  looking 
at  this,  I  think  he  indicates  that  intention. 

But,  my  Lords,  I  do  not  think  that  is  the  whole  of  this 
case,  and  I  think  when  you  come  to  look  at  what  subse- 
quently took  place,  one  might  say  that  this  intention  is  even 
more  strongly  stated,  although  it  is  not  adverted  to  in  the 
judgment  of  the  Court  below,  being  probably  thought  super- 
fluous, and  unnecessary  to  support  the  judgment.  In  the 
respondent's  case  we  find  the  suit  stated,  and  the  particulars 
of  that  suit,  which  was  instituted  by  Isaac  and  Hannah 
Cookson  against  the  trustees  and  the  bankrupt's  assignees ; 
that  is,  after  Samuel  Castell,  who  had  the  custody  of  the 
fund,  had  become  bankrupt  ;  and  we  find  a  decree  of 
14th  of  July,  1809,  in  which  it  is  said,  "  the  plaintiff  Isaac 
Cookson,  by  his  counsel,  electing  to  take  the  sum  of  5339Z.  6s., 
the  money  produced  by  the  sale  of  the  5325?.  19s.  8d.  four 
per  cent  annuities,  the  trust  fund  in  the  pleadings  mentioned, 
instead  of  having  the  same  replaced,  and  the  plaintiff  Han- 
nah Jane  Cookson,  by  her  counsel,  also  electing  to  take  the 
interest  of  the  said  sum ; "  and  then  the  trusts  thereof  are 
declared  accordingly. 

Now,  true  it  is,  this  is  a  proceeding  between  the  same 
parties  who  were  the  parties  to  that  suit ;  but  this  is  an  indi- 
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cation  of  intention,  it  is  a  declaration  of  intention,  and  it 
aids  the  other  declaration  of  intention,  and  leaves  it  in  my 
humble  judgment  in  no  manner  of  doubt  at  all ;  that  that 
which  Isaac  had  the  authority  and  power  to  do  he  did  ;  that 
he  formed  his  own  judgment,  and  made  his  own  choice 
as  to  how  he  should  take  it  as  money,  and  that  he 
*  clearly  indicated  his  intention,  and  has  given  that  *  145 
evidence  of  his  intention  so  to  do. 

I  am,  therefore,  of  opinion,  upon  these  grounds  —  and  as  I 
agree  with  his  Lordship  the  Master  of  the  Rolls,  it  is  unneces- 
sary for  me  to  trouble  your  Lordships  further  —  upon  these 
grounds,  I  am  of  opinion  that  the  judgment  of  the  Court 
below  in  this  case  should  be  sustained,  and  I  move  your 
Lordships  accordingly  that  it  be  affirmed. 

Lord  Cottenham.  —  If  it  were  necessary  to  put  a  construc- 
tion upon  the  will,  I  should  feel  that  there  was  great  difficulty 
in  distinguishing  this  case  from  those  which  have  been  cited 
in  support  of  the  argument,  that  the  character  of  land  had 
been  fixed  upon  the  fund,  although  the  terms  used  are  less 
strong  than  in  any  of  these  cases. 

In  Johnson  v.  Arnold  the  facts  are  so  imperfectly  stated 
that  it  is  impossible,  with  any  degree  of  certainty,  to  extract 
from  the  observation  of  Lord  Hardwicke  any  rule  applicable 
to  other  cases.  In  Earlom  v.  Saunders^  land  had  been  de- 
vised upon  trust  applicable  only  to  real  estate,  and  the  money 
was  to  be  held  in  trust  with  the  same  provisions  and  limita- 
tions, and  the  difficulty  arose  from  the  direction  that  the  trus- 
tees should  "  lay  out  the  money  in  the  purchase  of  lands  or 
any  other  securities  as  the  trustees  should  think  proper  and 
convenient."  Lord  Hardwicke  thought  the  trusts  inconsist- 
ent with  the  supposition  that  the  fund  was  to  be  regarded  as 
money,  and  to  reconcile  the  different  provisions  he  held  that 
the  direction  to  invest  in  "  other  securities  "  applied  only  to 
the  investment  until  land  could  be  purchased.  In  Cowley  v. 
Hartstonge  the  trust  was  to  "  invest  either  in  the  purchase  of 
lands  of  inheritance,  or  at  interest,  as  my  said  trustee  shall 
think  fit  and  proper,"  and  the  beneficial  interest  was  given  in 
the  same  sentence  as  real  estate,  and  in  a  manner  applicable 
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only  to  real  estate.    The  rule  upon  which  Lord  Eldon  and 
Lord  Redesdale  acted  in  that  case  appears  to  be  this, 

*  146  that  *  where  a  discretion  vested  in  trustees  had  not 

been  exercised,  the  Court  would  put  that  construction 
upon  the  will  which  seemed  best  calculated  to  answer  the 
testator's  intention.  In  all  these  cases  there  was  a  discretion 
as  to  the  purchase  of  land  or  personal  securities,  and  in  all 
the  Court  expresses  a  strong  disinclination  to  give  effect  to 
any  such  discretion  which  might  have  the  effect  of  altering 
the  interest  of  parties  :  it  must  be  expressly  given :  the  words 
must  be  so  express  and  clear,  that  the  design  to  give  an 
absolute  uncontrolled  discretion  cannot  be  misunderstood,  (a) 

Expressions  used  by  Judges  in  many  other  cases  that  there 
must  be  a  clear,  manifest,  and  ultimate  intention,  that  at  all 
events  the  conversion  should  take  place,  must,  I  think,  be 
conclusive  with  reference  to  the  principle  upon  which  these 
leading  cases  have  been  decided.  All  the  cases  establish  this, 
that  where  the  conversion  has  not,  in  fact,  taken  place,  -and 
the  interest  vests  absolutely,  whether  in  land  or  money,  in 
one  person,  any  act  of  his,  indicating  an  option  in  which 
character  he  takes  or  disposes  of  it,  will  determine  the  suc- 
cession as  between  his  real  and  personal  representatives  ;  and 
this  appears  to  me  to  be  all  that  is  necessary  to  determine  the 
present  question. 

The  deed  of  1784  I  consider  as  material  only  as  it  is  referred 
to  by  the  deed  of  1804,  because,  whatever  discretion  may  have 
been  given  to  Elizabeth  Cookson  by  the  will,  I  think  it  clear 
that  her  being  a  party  to  the  deed  was  wholly  inoperative  as 
an  act  exercising  such  discretion.  By  the  will  it  could  only 
be  exercised  as  to  the  mode  of  investment.  She  had  no 
power  to  declare  that  the  fund  still  existing  as  personalty 
should  be  invested  with  the  descendible  quality  of  land.  The 
will  may  have  such  effect,  but  her  declarations  could  not. 
Her  investing  the  fund  in  the  purchase  of  land  might  have 
had  that  effect,  but  she  could  not  produce  that  effect  without 
such  an  investment. 

*  147      *  The  fund,  therefore,  remained  as  money,  and  all 

(a)  See  Cowley  v.  Hartstonge,  1  Dow,  pp.  378-380. 
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parties  interested  in  the  property  being  dead  except  the 
widow  of  John,  who  was  entitled  for  her  Hfe,  and  Isaac, 
to  whom  the  fund  was  ultimately  given,  they  joined  in  exe- 
cuting the  deed  of  the  23d  of  July,  1804.  These  two  per- 
sons had  a  clear  right  to  give  to  the  fund  the  character  of 
money,  whatever  may  be  the  true  construction  of  the  will. 
Any  indication  of  intention  would  be  sufficient  for  that  pur- 
pose. What  does  this  deed  indicate  ?  It  recites  that  Isaac, 
or  his  representative,  will,  upon  the  death  of  Hannah  Jane, 
become  entitled  to  the  actual  receipt  of  the  10,000/.,  and  that 
they  two  were  then  the  only  persons  interested  in  the  trust 
funds,  and  that  they  had  agreed  upon  the  appointment  of 
new  trustees  to  act  in  the  several  trusts  then  remaining  un- 
executed and  capable  of  taking  effect,  which  are  mentioned, 
expressed,  and  declared  in  the  deed  of  1784 ;  and,  after  pro- 
viding for  the  investment  of  the  funds,  it  declares  that  they 
shall  be  held  "  to  and  for  such  and  the  same  intents  and  pur- 
poses, and  under  and  subject  to  such  and  the  same  provisos, 
conditions,  covenants,  and  agreements  as  are  mentioned,  ex- 
pressed, and  declared  of  and  concerning  the  said  sum  of 
10,000/.,  in  the  deed  of  1784,  or  such  of  them  as  remain 
existing  undetermined,  and  are  capable  of  taking  effect." 
The  first  trust  of  the  deed  of  1784  was  to  invest  the  fund 
in  the  purchase  of  land,  with  the  good  liking  and  approbation 
of  John  Cookson  and  Hannah  Jane,  his  intended  wife ;  but  it 
provides  for  the  construction  of  the  will  and  testamentary 
paper  that  the  money  ought  not  to  be  so  laid  out  and  in- 
vested ;  and,  after  giving  estates  to  the  husband,  wife,  and 
children,  the  deed  refers  to  the  will  as  directing  the  parties, 
who,  after  the  expiration  or  failure  of  those  estates,  would  be 
entitled. 

The  appellant  contends  that,  notwithstanding  the  recitals 
before  alluded  to,  the  reference  in  the  deed  of  1804  to  the 
deed  of  1784  adopts  and  incorporates  all  its  provisions, 
*  including  the  trust  to  purchase  land  ;  and  the  ques-  *  148 
tion  is,  whether  that  be  the  true  construction,  or 
whether  the  reference  to  the  deed  of  1784  was  not  merely 
to  describe  the  beneficial  interests  remaining  ;  namely,  the 
life-estate  of  Hannah  Jane,  and  the  absolute  interest  in  re- 
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mainder  of  Isaac.  This  latter  construction  is  in  strict  con- 
formity with  the  recitals,  whereas  it  is  inconceivable  that 
these  two  parties,  who  had  the  actual  dominion  over  the 
fund,  should  create  a  new  trust  for  the  purpose  of  investing 
the  money  in  the  purchase  of  land,  which  they  might  effect 
themselves,  and  which,  if  effected,  they  might  immediately 
defeat  by  selling. 

I  cannot  adopt  this  construction,  and  I  think  that  to  make 
the  provisions  reasonable  and  consistent,  the  reference  to  the 
deed  of  1784  must  be  considered  as  confined  to  the  estates 
and  interests  remaining ;  namely,  of  Hannah  Jane  for  life,  re- 
mainder to  Isaac  absolutely.  Were  this  more  doubtful,  I 
think  that  the  decree  of  the  14th  of  July,  1809,  would  be 
conclusive.  By  that  decree  Hannah  Jane  and  Isaac  agreed 
to  accept  a  sum  of  money,  to  be  invested  in  the  purchase  of 
three  per  cent  annuities,  in  the  name  of  the  Accountant- 
General,  and  the  dividends  to  be  paid  to  Hannah  Jane,  for 
life,  with  liberty,  after  her  death,  for  any  persons  entitled  to 
apply  concerning  the  said  annuities.  This  was  a  dealing  by 
the  parties  interested  with  the  fund  as  a  money  fund,  and 
inconsistent  with  any  intention  of  dealing  with  it  as  land  ;  I 
think,  therefore,  that  whatever  may  have  been  the  character 
of  the  fund  under  the  will,  the  parties  to  the  deed  of  1804 
and  to  the  decree  of  1809,  who  were  perfectly  competent  to 
do  so,  have  impressed  upon  the  fund  the  character  of  per- 
sonalty, and,  therefore,  that  the  decree  appealed  from  is 
right. 

Lord  Campbell.  —  I  entirely  agree  in  the  view  taken  of 
this  case  by  my  two  noble  and  learned  friends.     I  have 

attended  very  strictly  to  the  case,  and  I  have  ex- 
*  149  amined  the  *  authorities  that  were  referred  to,  and 

I  am  clearly  of  opinion  that  the  decree  ought  to  be 
affirmed. 

The  heir-at-law  of  Isaac  Cookson  is  bound  to  show  that 
what  de  facto  is  money  had  the  character  of  land  impressed 
upon  it,  and  is  now  to  be  considered  as  land.  I  must  say 
that  I  entertain  the  greatest  doubt  whether,  under  the  orig- 
inal will,  it  ever  had  the  character  of  land  impressed  upon  it. 
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If,  looking  to  that  instrument,  you  see  that  it  was  the  inten- 
tion of  the  party  that  it  should  ultimately  be  vested  in  land, 
certainly,  while  it  remains  upon  personal  security,  it  is  still  to 
be  considered  as  land. 

But  I  doubt  very  much  whether  this  testator  really  meant 
that  it  should  ultimately  be  vested  in  land,  or  at  least  whether 
he  gave  such  directions  as  made  it  imperative  upon  the  trus- 
tees to  vest  it  in  land.  He  intimated  no  general  intention 
to  create  a  second  family.  He  had  four  sons,  Isaac,  John, 
Thomas,  and  Joseph.  There  was  a  family  estate,  which  he 
limited  to  Isaac.  Then  the  younger  sons  were  to  be  sent 
out  into  the  world,  and  to  have  provisions  made  for  them ; 
and  there  seems  no  probability  whatever  that,  with  regard 
to  the  10,000?.,  which  was  to  be  set  apart  for  John  or  for 
Thomas,  that  it  was  intended  that  there  should  be  a  second 
family  established,  and  that,  failing  that  second  family,  this 
minor  estate  should  be  converted  into  land,  and  should  re- 
vert to  the  head  of  the  house. 

Then  when  you  look  to  the  words  that  are  employed,  it  is 
impossible  to  put  upon  them  the  interpretation  that  the  land 
was  to  be  merely  a  mortgage.  But,  taking  the  whole  into 
consideration,  I  should  think  it  more  probable  that  the  tes- 
tator intended  that  the  money  should  be  laid  out  upon 
security  to  remain  as  personalty,  than  that  it  should  be  con- 
verted into  realty.  There  is  certainly  the  word  "  remainder," 
but  that,  in  a  popular  sense,  might  be  applied  to  personalty. 
There  are  also  the  words  "heirs  for  ever  ; "  they  may 
mean  heirs  in  personalty.  There  *  are  very  consider-  *  150 
able  difficulties  on  the  other  side  ;  I  think  the  learned 
counsel  for  the  appellant  had  considerable  difficulty  in  saying 
what  estate  the  child  or  children  of  John  would  take  in  the 
land  if  it  had  been  purchased. 

Referring  to  the  cases  that  were  cited,  I  do  not  find  that 
any  of  those  cases  go  the  length  of  deciding  that,  where  the 
'  intention  of  the  testator  is  so  very  doubtful,  you  can  say  that 
the  character  of  land  is  to  be  impressed  upon  the  money, 
where  there  is  to  be  a  provision  under  circumstances,  such 
as  we  find  here,  and  which  we  have  to  consider.  However, 
there  is  no  necessity  for  us  to  decide  that  point,  because, 

[  139  ] 


*150 


CASES  IN  THE  HOUSE  OF  LORDS. 


even  if  upon  the  will  this  sum  is  to  be  dealt  with  as  land, 
there  does  not  seem  to  be  the  remotest  doubt  that  the  option, 
which  was  given  that  it  should  afterwards  be  taken  as  money, 
was  exercised ;  and  if  it  had  been  once  land,  it  had  ceased  to 
be  land,  and  therefore  it  is  now  to  be  considered  as  person- 
alty, and  that,  therefore,  the  next  of  kin  of  Isaac,  and  not  the 
heir-at-law,  are  entitled  to  it. 

It  is  unnecessary  that  I  should  attempt  to  go  over  the 
grounds  which  were  gone  into  by  both  of  my  noble  and 
learned  friends  who  have  preceded  me :  I  think  upon  the 
second  point  there  is  no  reasonable  doubt  Vvhatever,  and  that 
alone  is  sufficient. 

It  was  then  proposed  that  the  decree  be  ajBfirmed,  with 
costs. 

Mr,  G-oodeve  mentioned  a  circumstance  as  to  costs.  The 
sum  of  6000Z.,  part  of  the  10,000Z.,  would  be  the  subject  of 
another  suit ;  but  it  was  agreed  to  abide  by  the  ultimate  de- 
cree in  this  suit,  so  that  another  suit  was  avoided. 

Lord  Brougham.  —  The  costs  of  another  suit  are  saved. 
That  is  fortunate,  as,  if  another  suit  were  brought,  it  would 
have  the  same  result,  that  of  being  dismissed  with  costs. 

The  decree  was  then  affirmed,  with  costs. 
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John  Jack,  lessee  of  the  Rt,  Hon.  "\ 

George  Robert  Dawson  and  of  >  Plaintiff  in  Error, 

Others  ) 

William  M'Intyre  and  Elizabeth  |  j^^f^^^^^^,  :Error. 

his  Wife  ) 

Lease ;  Construction.    Admeasurement  or  Boundaries. 

By  lease  made  in  1719  the  lessor  demised,  for  three  Hves,  renewable  for 
ever,  all  that  part  of  the  townland  of  B.,  containing  509  acres  arable, 
meadow,  and  pasture,  bounded  on  the  south  by  D.,  on  the  north 
and  east  with  L.  N.,  and  on  the  west  with  T.'s  and  W.'s  land,  with 
all  rights  thereto  belonging,  excepting  and  reserving  all  mines, 
quarries  of  stone  and  coal,  and  all  royalties,  and  all  timber  above  and 
under  ground.  There  were  several  renewals  of  the  lease  in  the  same 
terms  as  to  the  contents  and  boundaries  of  the  demised  premises. 

Held  by  the  Lords  (affirming  judgments  of  the  Courts  in  Ireland) ,  that 
400  acres  of  bog  and  land  reclaimed  from  bog,  which  were  situated 
within  the  ambit  of  the  specified  boundaries,  passed  under  the  lease 
and  the  renewals  thereof,  in  addition  to  the  509  acres  arable,  meadow, 
and  pasture.^ 

April  8,  1845. 

This  was  a  writ  of  error  on  a  judgment  in  an  action  of 
ejectment,  brought  in  the  Court  of  Queen's  Bench  in  Ire- 
land, in  1836,  by  Jack,  a  nominal  plaintiff,  on  the  several 
demises  of  George  Robert  Dawson  and  other  persons  (who 
are  trustees),  against  Mrs.  Elizabeth  Bell,  who  has  since 
married  William  M'Intyre.    The  facts  were  these  :  — 

^  A  conveyance  by  metes  and  bounds  will  carry  all  the  land  included 
within  them.  Belden  v.  Seymour,  8  Conn.  19;  Howe  v.  Bass,  2  Mass. 
380;  Pernam  V.  Wead,  6  Mass.  131;  Jackson  v.  Ives,  9  Cowen,  661;  Butler 
V.  Widger,  7  Cowen,  723  ;  Mundell  v.  Perry,  2  Gill  &  J.  206  ;  Jackson 
V.  Sprague,  Paine,  C.  C.  494  ;  Powell  v.  Clark,  5  Mass.  357  ;  Jackson  v. 
Barringer,  15  John.  471  ;  Large  v.  Penn,  6  Serg.  &  R.  488  ;  Mahew  v. 
Norton,  17  Pick.  357;  Frost  v.  Spaulding,  19  Pick.  445;  Mchols  v.  Tumey, 
15  Conn.  101. 
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Joshua  Dawson,  the  ancestor  of  the  above  named  lessor  of 
the  plaintiff  in  error,  by  indenture  of  lease,  dated  the  13th 
of  August,  1719,  demised  unto  John  Blair,  his  heirs  and 
assigns,  "all  that  part  of  the  townland  of  Ballymaguigan, 
containing  509  acres  arable,  meadow,  and  pasture,  English 
statute  measure,  for  three  lives,  renewable  for  ever  ;  bounded 
on  the  south  with  Derrygarre,  on  the  north  and  east  with 
Lough  Neagh,  and  on  the  west  with  John  Tough's  and 
James  Wallwood's  lands,  situate,  lying,  and  being  within  the 
manor  of  Castle  Dawson,  in  the  county  of  London- 
*  152  derry,  with  all  and  singular  the  *  rights,  &c.,  and 
appurtenances  thereunto  belonging,  excepting  and  re- 
serving out  of  said  demise  all  mines,  minerals,  and  quarries 
of  stone  and  coal,"  &c.,  "  and  all  timber  and  wood  above 
and  under  ground,"  &c.,  subject  to  the  payment  of  the  rent 
therein  reserved.  Several  renewals  of  this  lease  were  sub- 
sequently executed,  pursuant  to  a  covenant  for  renewal 
therein  contained ;  the  last  and  still  subsisting  renewal, 
dated  the  1st  of  November,  1797,  described  the  subject- 
matter  of  demise  in  the  same  words  ;  viz.,  "  containing  509 
acres  arable,  meadow,  and  pasture,  English  statute  measure." 

The  townland  of  Ballymaguigan  contains,  besides  the  part 
comprehended  within  the  above  specified  boundaries.  Tough's 
and  Wallwood's  lands,  and  a  portion  of  land  in  the  posses- 
sion of  the  lessor  of  the  plaintiff  himself.  These  lands  lie 
outside  the  boundaries  of  the  demised  premises,  and  within 
those  boundaries  are  contained,  in  addition  to  the  509  acres 
arable,  meadow,  and  pasture,  nearly  400  more  acres  of  bog, 
and  cut-out  or  reclaimed  bog,  interspersed  with  and  sur- 
rounded by  the  arable  land,  except  on  one  side,  where  the 
demised  land  is  bounded  by  Tough's  and  Wallwood's  lands, 
and  on  one  part  of  another  side  where  it  is  bounded  by 
Lough  Neagh.  So  that  the  space  within  the  said  boundaries 
measures  altogether  905  acres,  or  thereabouts. 

The  lessors  of  the  plaintiff,  who  represent  the  estate  and 
interest  of  Joshua  Dawson,  now  for  the  first  time  claim  to 
be  entitled  to  all  the  bog  lying  within  the  boundaries  speci- 
fied in  the  lease  of  1719,  contending  that  509  acres  arable, 
meadow,  and  pasture,  and  no  more,  passed  by  that  lease, 
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and,  that  no  portion  of  the  bog  passed  by  it,  although  lying 
within  the  boundaries  therein  specified. 

The  defendants  in  error,  who  derive  by  mesne  assignments 
from  John  Blair,  claim  all  that  is  contained  within  the  boun- 
daries specified  in  the  original  lease,  according  to  which  the 
possession  has  uniformly  gone  from  the  date  thereof,  now 
upwards  of  120  years,  during  which  time  the  persons  en- 
titled to  the  interest  granted  by  that  lease  have  been  in  the 
undisturbed  possession  of  the  bog,  exercising  all  acts  of 
ownership  over  it. 

*  The  ejexjtment  was  brought  for  the  recovery  of  *  153 
the  bog  and  cut-out  or  reclaimed  bog  in  the  posses- 
sion of  Mrs.  MTntyre,  then  Mrs.  Bell,  widow,  and  was  tried 
at  the  Londonderry  Summer  Assizes  for  1837,  before  Mr. 
Baron  Pennefather  and  a  special  jury.  The  learned  baron 
directed  the  jury  that  the  whole  of  the  land,  bog,  and  cut- 
out bog,  which  lay  within  the  boundaries  of  the  premises 
demised  by  the  said  lease  of  1719,  passed  to  the  lessee,  and 
those  deriving  under  him,  and  that  if  the  jury  believed  that 
the  bog  and  premises  claimed  by  the  ejectment  lay  within 
the  ambit  of  the  boundaries  specified  in  the  said  lease,  the 
defendant  was  entitled  to  a  verdict ;  to  which  direction  the 
counsel  for  the  plaintiff  took  exceptions,  to  the  effect  that, 
according  to  the  true  construction  of  the  said  lease,  nothing 
passed  thereby  except  509  acres  arable,  meadow,  and  pas- 
ture, and  that  the  plaintiff  was  entitled  to  a  verdict.  The 
jury  gave  a  verdict  for  the  defendant. 

The  exceptions  were  argued  in  the  Court  of  Queen's 
Bench,  in  Michaelmas  Term,  1840,  and  judgment  was  given 
for  the  defendants  in  error  (Mrs.  Bell  having,  between  the 
verdict  and  judgment,  married  MTntyre.) (a)  The  plaintiff 
then  brought  a  writ  of  error  to  the  Court  of  Exchequer 
Chamber,  in  Ireland,  where,  by  the  unanimous  decision  of 
the  Judges,  the  judgment  of  the  Court  of  Queen's  Bench 
was  affirmed.  (5) 

The  present  writ  of  error  was  brought  to  reverse  those 
judgments. 


(a)  3  Ir.  Law  Rep.  140. 


(b)  5  Ir.  Law  Rep.  229. 
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Mr,  Kelly  and  Mr.  J.  W.  Smithy  for  the  plaintiff  in  error. 
—  This  is  a  strictly  legal  question,. and  depends  on  the  rules 
of  construction  of  the  terms  of  a  demise.  The  demise  here 
was  of  "  all  that  part  of  the  townland  of  Ballymaguigan, 
containing  509  acres  arable,  meadow,  and  pasture,  English 
statute  measure."  According  to  the  plain  construction  of 
this  description  of  the  subject-matter  of  demise,  509 
*  154  acres  only  passed  to  the  lessee.  But  there  is  *  this 
addition,  "bounded  on  the  south  with  Derrygarree, 
on  the  north  and  east  with  Lough  Neagh,  and  on  the  west 
with  John  Tough's  and  James  Wallwood's  lands."  Now, 
within  these  external  boundaries  are  comprised,  besides  509 
acres  of  arable,  meadow,  and  pasture  land,  400  more  acres 
of  bog  and  other  lands.  The  ambit  of  the  specified  boun- 
daries is  not  the  exact  limit  of  the  lands  demised,  and  ought 
not  therefore  to  be  taken  as  the  sole  criterion,  as  the  Judge 
at  the  trial  took  it,  in  determining  the  extent  of  the  demised 
premises.  The  true  criterion  is  the  number  of  acres  partic- 
ularly mentioned :  that  construction  would  satisfy  and  give 
effect  to  all  the  terms  of  the  demise.  Lord  Bacon,  in  his 
Maxims,  commenting  on  the  thirteenth  rule,  says,  Qd)  "  If 
I  have  some  land  wherein  all  these  demonstrations  are  true, 
and  some  wherein  part  of  them  are  true  and  part  false,  then 
shall  they  be  intended  words  of  true  limitation  to  pass  only 
those  lands  wherein  all  these  circumstances  are  true."  That 
rule  of  construction  is  recognized  in  Doe  v.  Lyford  per  Le 
Blanc  and  Bayley,  Justices,  (5)  and  m  Doe  v.  Bower ^  per 
LiTTLEDALE  and  Parke,  Justices.  ((?)  The  latter  case  is  quite 
applicable  to  the  present ;  in  both  cases  the  rule  of  construc- 
tion, which  gives  effect  to  all  the  terms  of  demise,  is  fully 
established. 

There  is  another  class  of  cases,  which  have  decided  that 
where  there  is  a  prior  limitation  and  further  description,  the 
prior  limitation  prevails,  as  in  Woodden  v.  Oshourn,  ("c?)  which 
is  referred  to  for  that  distinction  by  Mr.  Jarman.  (e) 

(a)  Maxims  of  the  Law,  77  ;  Bac.  Works,  by  Mont.,  Vol.  XIII., 
p.  176. 

(6)  4  M.  &  Sel.  557,  558.  (c)  3  B.  &  Ad.  459,  460. 

(d)  Cro.  Eli.  674.  (e)  1  Jarm.  Wills,  716. 
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In  the  renewal  lease  in  1797,  when  the  rights  of  the  par- 
ties were  better  known  than  at  the  date  of  the  original  lease, 
the  subject  of  demise  is  thus  described :  All  that  and 
those  the  said  509  acres  arable,  meadow,  and  pasture,  in  the 
townland  of  Ballymaguigan,  in  the  said  herein  before 
recited  indenture."  Can  any  one,  reading  this  *descrip-  *  155 
tion,  say  that  not  only  509  acres,  but  the  whole  con- 
tents of  the  boundaries,  were  demised  ?  The  description  of 
the  subject-matter  by  measurement  was  sufficient ;  the  ad- 
dition of  boundaries  —  which  are  seldom  pretended  to  be 
exact,  and  known  to  be  wTong  in  this  case  —  appear  to  be 
an  after-thought,  and  ought  not  to  be  preferred  to  the  prior 
description  by  admeasurement.  The  demise  was  of  part 
of  the  townlands,  containing  509  acres ;  the  ambit  of  the 
boundaries  includes  400  more  of  bog  and  waste  land,  which 
the  original  lessor  never  intended  to  demise.  The  true  con- 
struction is  to  take  the  specified  number  of  acres  ;  they  lie 
within  the  boundaries  mentioned,  and  that  construction,  there- 
fore, will  answer  both  descriptions  found  in  the  original  lease. 

Mr.  Napier  and  Mr.  Butt  (both  of  the  Irish  Bar)  appeared 
for  the  defendants  in  error,  but  were  not  heard.  ((%) 

(a)  The  "  reasons  "  subjoined  to  the  printed  case,  signed  by  two  other 
Irish  counsel,  "were  as  follows  :  — 

1.  Upon  the  plain  construction  of  the  original  lease  of  the  13th  of 
August,  1719,  all  that  part  of  the  townland  of  Ballymaguigan,.  comprised 
within  the  boundaries  specified  therein,  passed  to  the  lessee. 

2.  If  there  was  any  doubt  as  to  the  parcels  included  in  said  lease,  the 
ancient  and  continued  possession  by  the  lessee  and  those  deriving  under 
him,  for  upwards  of  120  years,  of  the  bog  and  all  other  lands  comprised 
within  the  boundaries  specified  in  said  lease,  would  furnish,  from  usage, 
the  cotemporaneous  exposition  of  that  document  in  favour  of  the  defend- 
ants. Besides  which  a  deed  should  be  construed  most  strongly  against 
the  grantor. 

3.  The  exception  contained  in  said  lease  of  certain  matters  and  rights 
to  the  lessor,  and  amongst  others,  of  all  timber  and  wood  under  ground, 
applies  clearly  to  timber  which  is  commonly  found  in  the  bogs  of  Ire- 
land, but  is  very  rarely  fo^nd,  if  at  all,  in  arable,  meadow,  or  pasture 
lands,  and  shows  that  the  parties  to  the  said  lease  intended  to  pass,  and 
considered  that  the  bog  passed  to  the  lessee,  otherwise  it  would  be  absurd 
to  except  the  bog  timber  out  of  a  bog  which  was  not  granted. 
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*  156      *  The  Lord  Chancellor.  —  If  we  entertained  any 

doubt  with  respect  to  the  construction  of  this  instru- 
ment, I  should  think  it  necessary  to  recommend  your  Lord- 
ships to  hear  the  counsel  for  the  defendants  in  error ;  but  as 
the  noble  and  learned  Lords  present  do  not  appear  to  enter- 
tain any  doubt,  I  think  we  are  in  a  position  now,  upon  the 
arguments  on  the  part  of  the  plaintiff  in  error,  to  recommend 
your  Lordships  to  affirm  this  judgment. 

If  there  were  any  inconsistency  between  the  description  of 
this  property,  which  is  the  subject  of  the  lease,  in  the  different 
parts  of  the  lease  ;  if  it  were  necessary  to  select  one  part  and 
to  reject  another,  then  we  might  find  it  necessary  to  refer  to 
the  rules  which  have  been  laid  down  for  the  purpose  of  guid- 
ing the  judgment  of  the  Courts  in  cases  of  this  description  ; 
but  it  does  not  appear  to  me  that  there  is  any  inconsistency 
whatever  between  the  different  parts  of  this  description.  It 
is  a  demise  of  all  that  part  of  the  testator's  lands  bounded  in 
a  particular  way.  The  boundaries  are  minutely,  and,  as  we 
must  take  it,  correctly  described.  All  the  lands,  therefore, 
contained  within  those  boundaries  would  pass  unless  there 
was  some  inconsistency  between  that  description  and  the 
other  part  of  the  instrument. 

*  157      *  Now,  what  is  the  inconsistency,  or  the  supposed 

inconsistency,  which  is  relied  upon  ?  The  passage  in 
which  it  is  stated  that  it  contains  "  509  acres  arable,  meadow, 

4.  The  said  lease  contains  no  grant  to  the  lessee  of  any  easement  or 
right  of  turbary,  and,  consequently,  if  the  bog  did  not  pass  to  the  lessee, 
he  and  his  assigns  would  be  for  ever  without  the  means  of  fuel,  as  the 
coal,  and  all  timber  and  wood  above  or  under  ground,  are  excepted  to  the 
lessor,  which,  it  is  submitted,  would  be  a  most  unreasonable  construction 
to  be  put  on  a  deed  containing  a  grant  for  lives,  with  a  covenant  of  per- 
petual renewal  of  lands  which  nearly  surround  a  large  tract  of  bog,  the 
chief  use  of  which  is  the  supplying  the  tenant  with  fuel. 

5,  6,  and  7.  The  construction  sought  to  be  put  upon  the  lease  of  1719 
by  the  plaintiff,  as  set  forth  by  his  exception,  is  wholly  untenable  in  law; 
and  it  would  falsify  the  boundaries  as  specified  in  the  lease.  It  is  im- 
possible altogether  to  reject  or  expunge  those  boundaries  ;  for,  except  by 
them,  there  are  no  means  of  distinguishing  the  parts  of  the  townland  of 
Bally maguigan,  which  were  intended  to  be  granted,  from  the  parts  that 
were  not  intended  to  be  granted  by  said  lease. 

John  Brook  ;  Robert  Holmes. 
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and  pasture  ;  "  it  does  contain  509  acres  arable,  meadow,  and 
pasture ;  and  because  it  has  not  gone  on  to  describe  that  it 
also  contains  a  quantity  of  bog,  —  400  acres  of  bog,  which  at 
that  period  was  considered  as  property  of  little  or  no  value, — 
it  is  said  that  that  part  of  the  description  is  inconsistent  with 
the  rest.  It  does  not  appear  to  me  that  it  is  in  the  slightest 
degree  inconsistent  with  it ;  it  is  a  demise  of  all  that  part  of 
the  townland,  particularly  described  with  respect  to  its  boun- 
daries, containing  so  much  arable,  meadow,  and  pasture  ;  but 
also  containing  a  considerable  quantity  of  land  of  another  de- 
scription, which  at  that  time  was  considered  of  little  or  no 
value.  It  does  not  appear  to  me,  therefore,  that  there  is  any 
inconsistency  in  this  description ;  on  the  contrary,  it  is  per- 
fectly consistent ;  and  therefore  I  am  of  opinion  that  all  that 
is  contained  within  the  ambit,  according  to  the  decision  of 
the  Court  below,  would  pass  to  the  lessee  under  this  lease, 
and  that  the  judgment  must  be  affirmed. 

Lord  Brougham.  —  In  this  case  I  entirely  agree  with  my 
noble  and  learned  friend,  for  the  reason  he  has  shortly  and 
satisfactorily  given. 

This  case  comes  before  your  Lordships  by  a  writ  of  error 
from  the  Exchequer  Chamber  in  Ireland,  before  which  it  was 
brought  by  error  from  the  Court  of  Queen's  Bench,  before 
which  it  came,  upon  a  bill  of  exceptions  to  the  direction  of 
the  learned  Judge  at  the  trial.  That  learned  Judge  put  it  to 
the  jury  to  say  whether  they  believed  that  the  acres  of  bog 
for  which  the  ejectment  was  brought,  and  which  were  alone 
in  question,  were  within  the  ambit  of  the  boundaries.  If 
they  believed  they  were  in  point  of  fact  within  the  ambit  of 
the  boundaries,  his  Lordship  directed  that  they  should  find 
for  the  defendants;  and  if  otherwise,  for  the  lessee  of  the 
plaintiff.  The  jury  being  of  opinion  that  they  were  within 
the  ambit,  found  for  the  defendants.  The  exception 
taken  was,  *  that  the  learned  Judge  ought  not  so  to  *  158 
have  left  it,  but  that  he  ought  to  have  directed  the 
jury  in  construing  the  written  instrument  upon  which  it  was 
his  province  to  put  a  construction,  that  the  509  acres  of 
arable,  meadow,  and  pasture,  alone  passed  by  the  demise. 
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That,  therefore,  raised  the  question,  whether  or  not  the  bog 
passed,  being  within  the  ambit  of  the  boundaries,  or  whether 
the  demise  only  passed  the  portion  of  the  land,  which  is  given 
by  admeasurement  as  well  as  by  metes  and  bounds  ;  namely, 
the  509  acres. 

I  agree  entirely  with  my  noble  and  learned  friend,  that,  if 
there  be  inconsistent  constructions  set  up,  and  the  question 
is,  which  satisfies  the  words,  then  the  rule  is  undeniable  that 
you  must  prefer  that  construction,  —  unless  there  are  some 
peculiarities  in  the  case  to  take  it  out  of  the  general  principle 
and  rule,  —  you  must  prefer  that  construction  which  satisfies 
the  whole  to  that  construction  which  only  satisfies  a  part. 

But  that  is  not  the  case  here.  I  am  not  called  upon  to 
make  any  such  selection  of  construction ;  because  this  con- 
struction most  undeniably  is  perfectly  consistent  with  the 
very  strictest  words  of  the  description  of  the  parcels.  It  is 
"  all  that  part  of  the  townland  containing  509  acres  arable, 
meadow,  and  pasture,  bounded  upon  the  south,"  and  so  on. 
In  the  first  place,  this  land  is  bounded  as  there  described  ;  the 
external  boundary  is  so  and  so ;  it  is  within  that  ambit  that 
the  jury  found,  and  that  is  not  denied.  In  the  second  place, 
it  does  contain  509  acres  arable,  meadow,  and  pasture  ;  there- 
fore, though  it  may  contain  more  of  townland  within  the 
ambit,  or  contain  bog  besides,  it  answers  the  description  just 
as  much  with  respect  to  the  admeasurement  as  it  does  with 
respect  to  the  boundary. 

I  cannot  avoid  looking  at  the  concluding  part  of  the  obser- 
vations of  the  Lord  Chief  Justice,  who  presided  in  the  Court 
from  which  this  writ  of  error  is  immediately  brought ;  for  he 
states  (which  we  must  take  to  be  within  the  knowledge  of 
the  learned  Judges,  and  they  all  know  it  as  a  matter  of 
common  notoriety  in  Ireland),  "  there  never  was  any 
*  159  measurement  of  bog  at  the  period  of  the  *  lease  in 
question  being  granted  (1719),  it  being  the  usual 
practice  "  —  now,  this  is  a  matter  of  conveyancing,  and  a 
matter  known  to  the  learned  Judges  locally  in  that  part  of 
the  United  Kingdom  —  "it  being  the  usual  practice  to 
allow  the  bog  to  ]3ass  with  the  profitable  land  described  in 
this  instrument  as  arable,  meadow,  and  pasture.  It  passed 
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by  the  law  of  forfeiture  in  all  the  grants  of  the  forfeited 
estates,  and  that  law  was  in  full  force  at  the  time  of  this 
lease  being  executed."  That  goes  very  much,  in  my  opin- 
ion, to  confirm  the  view  taken  by  their  Lordships  in  both  the 
Courts  below,  and  unanimously,  as  it  appears,  in  both  those 
Courts. 

Such  being  the  ground  of  the  opinion  at  which  I  have 
arrived  in  common  with  my  noble  and  learned  friend,  it  is 
unnecessary  for  me  to  go  into  the  cases,  such  as  Doe  v. 
Lyford  or  Doe  v.  Bower,  because  we  do  not  touch  those 
cases :  we  entirely  admit  every  part  of  the  learning  in  those 
cases,  only  saying  that  they  do  not  rule  this  case,  and  this' 
case  stands  consistently  with  those  cases. 

I  therefore  wholly  agree  with  my  noble  and  learned  friend 
that  there  is  no  case  for  calling  upon  the  defendants  in  error, 
and  that  the  judgment  must  be  against  the  plaintiff  in  error. 

Lord  Campbell.  —  I  agree  with  the  opinion  of  my  noble 
and  learned  friends,  that  in  this  case  it  is  unnecessary  to  call 
upon  the  counsel  for  the  defendants  in  error. 

We  are  not  driven  to  apply  maxims  of  law  on  this  subject, 
or  to  be  governed  by  any  of  the  technical  rules  which  have 
been  laid  down  for  the  construction  of  grants,  in  which  in- 
consistent and  contradictory  language  is  used.  When  I  look 
to  this  lease,  I  must  put  upon  it  its  natural  and  grammatical 
construction  ;  and,  doing  so,  I  have  no  doubt  that  it  compre- 
hends the  place  in  question ;  namely,  this  bog.  I  read  it  (as 
do  my  noble  and  learned  friends  who  have  preceded  me)  as  a 
demise  of  "  all  that  part  of  the  townland  of  Ballymaguigan, 
containing  509  acres  arable,  meadow,  and  pasture,  English 
statute  measure."  That  is  all  perfectly  correct.  But  why  is 
not  all  that  part  of  the  townland  of  Ballymaguigan 
which,  bounded  by  the  *  boundaries  that  are  here  set  *  160 
out,  comprehended  in  this  demise  ?  The  only  argu- 
ment is  this,  that  there  is  bog,  and  that  the  bog  is  not  spe- 
cifically mentioned,  and  the  admeasurement  of  the  bog  is  not 
mentioned.  But  of  that  there  is  abundant  explanation  given 
that  it  was  of  so  little  value  that  there  was  no  occasion  what- 
ever to  mention  the  bog,  or  to  mention  the  contents  of  the 
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bog  ;  it  was  included  in  that  part  of  the  townland  of  Bally- 
maguigan  which  was  comprehended  within  the  line  which  is 
specifically  pointed  out. 

Now,  I  think  it  is  extremely  important  to  observe  that 
there  is  no  internal  boundary.  It  would  have  been  the 
easiest  thing  in  the  world,  if  the  bog  was  not  to  be  included, 
and  it  would  have  been  the  natural  thing  to  have  said  that  it 
was  bounded  on  the  outside  by  Ballymaguigan,  &c.,  and  on 
the  inside  by  the  bog,  but,  on  the  contrary,  there  is  no  such 
intimation;  and,  therefore,  all  that  is  included  within  that 
external  boundary  must  pass  by  the  demise.  I  have,  there- 
fore, no  doubt  at  all,  that,  according  to  the  natural  and  gram- 
matical construction  of  the  words  in  this  case,  that  the  bog 
passed  by  the  demise.  I  conceive  there  is  nothing  to  rebut 
that  natural  construction,  because  the  defendant,  the  lessee, 
is  in  possession,  and  there  is  nothing  to  show  that  he  and 
those  under  whom  he  claims  have  not  been  in  possession 
since  the  year  1719,  when  the  lease  was  granted.  The  lessor 
of  the  plaintiff  was  bound  to  make  out  his  case.  He  shows 
no  possession  in  himself,  or  those  under  whom  he  claims, 
since  the  granting  of  the  lease,  and  no  act  of  ownership. 
Therefore  there  is  nothing  to  rebut  the  presumption  which 
arises  upon  the  face  of  the  lease. 

Under  these  circumstances,  I  think  that  the  learned  Judges 
in  Ireland  came  to  a  right  conclusion.  I  should  have  been 
very  reluctant  upon  such  a  question  to  come  to  a  contrary 
decision  to  that  which  they  have  unanimously  pronounced, 
they  being  familiar  with  the  language  employed  in  these  in- 
struments ;  and,  without  hesitation,  I  concur  in  the  judgment 
they  gave. 

The  judgment  of  the  Courts  below  was  then  affirmed,  with 
costs. 
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*  STOKES  V.  HERON.  *161 
1845. 

John  Stokes  and  Louisa  Stokes  ....  Appellants. 

Charlotte  Heron  and  Others   Respondents. 

Will.    Personalty.    Annuities  ;  Perpetual  or  for  Life. 

A  will  disposing  only  of  personalty  contained  these  words  :  "  My  will  is, 
that  whatever  I  die  possessed  of,  or  in  any  way  entitled  to,  together 
with  whatever  property  my  wife  may  be  any  way  entitled  to,  shall 
produce  to  my  wife  an  annuity  of  100/.  per  annum,  to  each  of  my 
daughters  100/.  per  annum  for  themselves  and  their  children,  and  to 
my  wife's  mother  an  addition  to  any  property  she  may  possess,  so  as 
to  make  up  to  her  during  her  life  an  annuity  of  100/.  per  annum,  said 
annuities,  after  the  decease  of  my  wife  and  her  mother,  to  be  equally 
divided  among  my  three  children,  William,  Mary,  and  Julia  Louisa  ; 
all  the  rest  and  residue  of  my  property  and  possessions  I  give  and  be- 
queath to  my  son  William."  At  the  date  of  the  will  and  of  the  testa- 
tor's death,  his  daughters  had  no  children. 

Held^  that  all  the  annuities  thus  created  were  perpetual  annuities.^ 

The  testator's  daughter  M.  died,  and  after  her  death  he  made  a  codicil 
to  his  will,  dividing  her  annuity  between  his  two  surviving  children, 
but  in  other  respects  confirming  the  will.  His  wife's  mother  having 
died,  he  made  a  second  codicil  in  these  words  :  "  And  in  case  my  son 
William  shall  die  without  leaving  issue  male  lawfully  begotten,  my 
will  is,  that  after  the  decease  of  my  wife  and  my  daughter  J.  L.,  my 
remaining  property  shall  then  be  divided  between  "  two  relations  named 
in  the  codicil,  and  their  children. 

Held^  that  these  codicils  did  not  alter  the  nature  of  the  annuities  given  by 
the  will  to  Julia  Louisa. 

Where  a  will  clearly  establishes  a  perpetual  annuity,  the  estate  in  the 


^  See  Mansergh  v.  Campbell,  25  Beav.  544  ;  s.  c.  3  De  G.  &  J.  232  ; 
Hedges  v.  Harpur,  9  Beav.  479  ;  s.  c.  3  De  G.  &  J.  129  ;  Kerr  v.  The 
Middlesex  Hospital,  2  De  G.,  M.  &  G.  576;  Lett  v,  Randall,  2  De  G.,  F. 
&  J.  388  ;  Yates  v.  Maddan,  3  Mac.  &  G.  532  ;  Blewitt  v.  Roberts,  Cr. 
&  Ph.  274;  Bent  v.  Cullen,  L.  R.  6  Ch.  Ap.  235. 
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annuity  cannot  be  restricted,  by  a  codicil,  to  a  life-estate,  unless  the 
expressions  there  used  are  clear  and  undoubted. ^ 
Semble,  that  the  rule  in  Wildes  Case  (6  Rep.  17),  that  "  if  A.  devises  his 
lands  to  B.,  and  to  his  children  or  issues,  and  he  hath  not  any  issue  at 
the  time  of  the  devise,  the  same  is  an  estate  tail  " — is  applicable  to 
personalty.^ 

April  11-18,  1845. 

William  Heron,  late  of  Dublin,  Esq.,  deceased,  on  the 
8th  of  June,  1815,  made  his  will,  which  was  throughout  in 
his  own  handwriting  (executed  so  as  to  pass  personal 
*  162  *  estate),  and  which  contained,  among  others,  the  fol- 
lowing clauses :  — 

"  My  will  is,  that  whatever  I  die  possessed  of,  or  any  way 
entitled  to,  together  with  whatever  property  my  wife  may  be 
any  way  entitled  to,  shall  produce  to  my  wife  an  annuity  of 
1001.  per  annum ;  to  each  of  my  daughters  100?.  per  annum 
for  themselves  and  their  children ;  to  my  wife's  mother  an 
addition  to  any  property  she  may  possess,  so  as  to  make  up 
to  her  during  her  life  an  annuity  of  lOOZ.  per  annum ;  said 
annuities,  after  the  decease  of  my  wife  and  her  mother,  to  be 
equally  divided  among  my  three  children,  William,  Mary,  and 
Julia  Louisa ;  but  my  will  is,  that  my  wife  and  her  mother 
shall  enjoy  their  annuities  as  above  for  their  lives  and  the  life 
of  the  survivor  of  them,  so  that  the  survivor  of  them  shall 
possess  an  annuity  of  2001.  per  annum,  to  be  after  the  decease 
of  both  equally  divided  between  my  three  children ;  all  the 
rest  and  residue  of  my  property  or  possessions  I  give  and 
bequeath  to  my  son  William." 

Mary  Heron,  one  of  the  children  of  the  testator,  having 
died  after  the  making  of  this  will,  unmarried  and  without 
children,  the  testator,  on  the  24th  May,  1817,  made  a  codicil 
in  the  following  words  :  — 

2  See  Robertson  v.  Powell,  2  H.  &  C.  762  ;  Hearle  v.  Hicks,  1  CI.  & 
Fin.  20;  Molyneax  v.  Rowe,  8  De  G.,  M.  &  G.  368  ;  1  Jarman  Wills  (3d 
Eng.  ed.),  162  et  seq.;  Wilson  v.  O'Leary,  L.  R.  12  Eq.  525. 

8  In  Audsley  u.  Horn,  1  De  G.,  F.  &  J.  226,  Lord  Campbell  held 
that  the  rule  in  WilcVs  Case  is  not  applicable  to  personal  estate.  See 
2  Jarman  Wills  (3d  Eng.  ed.),  365,  372  et  seq.  ;  Grieve  v.  Grieve,  L.  R. 
4  Eq.  180;  Byng  v.  Byng,  10  H.  L.  Cas.  171. 
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"  It  having  pleased  Almighty  Providence  to  take  away  my 
daughter  Mary,  it  becomes  necessary  to  alter  the  disposition 
of  my  property,  after  my  decease,  as  far  as  relates  to  her. 
I  therefore  now  declare  it  to  be  my  will,  and  I  hereby  direct 
that  the  lOOZ.  per  annum,  &c.,  provided  as  within  directed 
for  my  daughter  Mary,  shall  be  divided  equally  between  my 
daughter  Julia  Louisa,  and  my  son  William,  and  that  my  will 
as  within  expressed  shall  remain  in  all  other  respects  unal- 
tered." 

The  mother  of  the  testator's  wife  having  died  in  the  year 
1822,  the  testator,  on  the  4th  of  July,  1829,  made  another 
codicil  in  the  words  following :  — 

"  And  in  case  my  son  William  shall  die  without 
leaving  *  issue  male,  lawfully  begotten,  my  will  is,  *163 
that,  after  the  decease  of  my  wife  Mary,  and  my 
daughter  Julia  Louisa,  my  remaining  property  shall  then  be 
equally  divided  between  my  sister  Anne  Owen,  and  any 
daughters  by  George  Taylor  Owen,  her  present  husband,  she 
may  have  then  living,  and  my  sister-in-law  Charlotte  Heron, 
widow  of  my  late  brother  Edward,  and  any  children  she  may 
have  by  my  late  brother  Edward,  then  living,  share  and  share 
alike." 

On  the  15th  July,  1829,  the  testator  made  a  third  codicil 
in  the  words  following  :  — 

"  If,  under  any  circumstances,  the  whole  of  the  property 
I  leave  should  fail  to  produce  to  my  son  William  an  annuity 
equivalent  to  that  bequeathed  to  my  daughter  J ulia  Louisa  ; 
viz.,  150^.  per  year,  it  is  my  will  that  the  actual  amount  of 
income,  whatever  that  may  be,  ^hall  then  be  divided  into  ten 
equal  parts,  four  of  which  parts  shall  be  paid  to  my  wife  Mary, 
and  three  parts  to  my  daughter  Julia  Louisa,  and  the  remaining 
three  parts  to  my  son  William,  this  arrangement  to  continue 
until  the  income  shall  afford  the  full  annuities  of  200Z.  to  my 
wife  Mary,  150?.  per  year  to  my  daughter  Julia  Louisa,  and 
at  least  150Z.  per  year  to  my  son  William." 

The  testator  died  in  October,  1831,  without  having  altered 
or  revoked  his  will  or  codicils,  leaving  Mary  Heron,  his  widow, 
and  William,  and  Julia  Louisa  Heron,  his  only  children  and 
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next  of  kin  him  surviving,  and  leaving  only  personal  property 
which  exceeded  in  value  10,000L 

Mary  Heron,  the  widow  of  the  testator,  shortly  after  his 
death  proved  his  will  and  codicils  in  the  Court  of  Prerogative 
in  Ireland,  obtained  probate,  and  possessed  herself  of  all  the 
personal  estate  and  effects  of  the  testator. 

In  November,  1832,  his  son  William  died  intestate,  un- 
married, and  without  issue,  and  Mary  Heron,  the  tes- 
*  164  tator's  *  widow,  obtained  administration  of  his  goods 
and  chattels. 

Anne  Owen,  the  sister  of  the  testator,  and  named  in  the 
codicil  of  the  4th  day  of  July,  1829,  died  in  July,  1832,  in- 
testate, leaving  two  children,  Charlotte  Owen  and'  Julia 
Owen,  her  surviving,  by  George  Taylor  Owen,  in  the  cpdicil 
named. 

After  the  death  of  the  testator  William  Heron,  his  daugh- 
ter, Julia  Louisa  Heron,  intermarried  with  the  appellant 
John  Stokes,  previously  to  which  a  settlement,  dated  11th 
November,  1831,  was  executed,  whereby  the  annuity  devised 
to  Julia  Louisa  Heron  by  the  testator,  and  all  properties 
which  she  could  have  or  claim  under  the  testator's  will,  were 
vested  in  trustees  for  her  own  and  her  husband's  use  for  life, 
and  then  to  the  issue  of  the  marriage.  The  appellant,  Louisa 
Stokes,  was  the  only  issue  of  this  marriage.  Mary  Heron, 
the  testator's  widow,  and  Julia  Louisa,  his  daughter  and  the 
wife  of  John  Stokes,  both  died  in  October,  1834. 

A  bill  was  filed  in  the  Court  of  Chancery  in  Ireland,  by 
\  the  respondents  against  the  appellants,  to  carry  into  effect  the 
trusts  of  the  will,  the  object  of  this  suit  being  (among  other 
things)  to  obtain  the  opinion  of  the  Court  on  the  question, 
whether  the  annuities  were  to  be  considered,  under  the  terms 
of  the  will  and  codicils  taken  together,  as  perpetual  or  only 
as  life-annaities.  In  February,  1841,  Lord  Plunket  pro- 
nounced a  decree  (^d)  to  the  effect  that  they  should  be  consid- 
ered perpetual  annuities.  The  cause  was  afterwards  reheard 
before  Lord  Chancellor  Sugden,  and  on  the  4th  Feb.,  1842, 
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his  Lordship  pronounced  a  decree  (a)  reversing  the  decree  of 
Lord  Plunket,  and  declaring  that  the  several  annuities  ceased 
and  determined  on  the  death  of  Julia  Louisa  Stokes, 
and  that  the  several  chattels  and  other  properties  *  of  *  165 
the  testator  had,  by  the  deaths  of  Julia  Louisa  Stokes 
and  her  mother,  Mary  Heron,  and  the  death  of  her  brother, 
William  Heron,  without  leaving  issue  male,  become  distribu- 
table as  part  of  the  residuary  property  of  the  testator.  This 
was  the  decree  appealed  against. 

Mr,  Kindersley  and  Mr,  Bethell^  for  the  appellant.  —  The 
first  question  here  is,  what  interest  Julia  Louisa,  the  testator's 
daughter,  took  under  the  will  and  codicils,  whether,  under 
the  gift  to  her  thereby  made,  she  took  a  perpetual  or  only  a 
life-annuity.  The  second  question  arises  under  the  first 
codicil,  and  is  this :  whether  the  100?.  annuity,  which  had 
been  intended  for  Mary  Heron,  the  testator's  daughter,  and 
which  by  the  codicil,  made  in  consequence  of  her  death,  is 
divided  between  William  and*  Julia  Louisa  Heron,  is  a  per- 
petual or  a  life-annuity.  The  third  question  is,  whether  the 
annuity  of  200Z.,  constituting  the  aggregate  of  the  two  annu- 
ities, is  a  perpetual  or  merely  a  life-annuity.  The  same  princi- 
ple must  govern  the  decision  of  all  these  questions.  Lord 
Plunket  was  of  opinion  that  all  these  annuities  were  per- 
petual ;  (5)  Lord  Chancellor  Sugden  thought  that  they  were 
only  granted  for  life,  (c)  It  is  submitted  that  the  view  of 
the  matter  taken  by  Lord  Chancellor  Sugden  is  erroneous. 

There  can  be  no  doubt  that  the  will  taken  by  itself  creates 
perpetual  annuities.  Even  Lord  Chancellor  Sugden  was  of 
that  opinion  ;  but  he  thought  that,  taking  the  will  and  codi- 
cils together,  the  interest  created  was  only  for  life.  The  au- 
thorities do  not  warrant  this  opinion.  The  case  of  Blewitt  v. 
Roberts  (cT)  shows,  that  if  there  is  by  will  a  gift  of  an  an- 
nuity to  A.,  it  is  for  A.'s  life  only;  but  if  property  is  given 

(a)  4  It.  Eq.  Rep.  284  ;  1  Connor  and  Lawson,  270  ;  2  Dr.  &  War. 

89. 

(&)  Heron  v.  Stokes,  3  Ir.  Eq.  Rep.  163. 

(c)  4  Ir.  Eq.  Rep.  284. 

{d)  10  Sim.  491 ;  1  Cr.  &  Ph.  274. 
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to  produce  such  annuity,  the  annuity  is  perpetual. 

*  166   The  difficulty  Lord  Chancellor  Sugden  *  seemed  to 

feel  when  this  case  was  before  him,  (a)  arose  from 
his  opinion  that  the  rule  in  Wildes  Case  (5)  did  not  apply  to 
personalty.  There  is  no  good  ground  for  thus  restricting  the 
application  of  that  rule.  He  thought  also  that  these  annui- 
ties could  not  go  to  the  children  of  the  donee  on  account  of 
remoteness.  But  the  gift  is  not  more  remote  than  when  a 
daughter  is  directed  to  take  an  estate  if  the  descent  in  the 
male  line  should  fail.  The  annuities  will,  in  truth,  go  to  the 
children  as  next  of  kin  to  the  first  donees,  and  they  take  a 
more  definite  interest  in  such  a  grant  than  in  the  realty. 
The  property  must  come  to  them  if  it  is  not  either  previously 
spent  or  given  away,  and  the  realty  may  be  as  easily  disposed 
of  in  that  manner  as  the  personalty.  The  argument  of  re- 
moteness cannot  therefore  affect  the  question.  The  case  of 
Knight  v.  Mlis  (c)  has  been  mistaken  when  treated,  as  it  was 
by  Sir  Edward  Sugden,  as  an  authority  for  the  proposition 
that  the  rule  in  Wild's  Case  Tioes  not  apply  to  personalty. 
Lord  Thurlow's  judgment  there  does  not  justify  any  such 
conclusion.  Nor  does  that  of  Lord  Hardwicke  in  the  case 
of  Buffar  v.  Bradford  ;  (cZ)  for  his  Lordship  there  put  the  de- 
cision upon  the  time  of  possession  as  taking  it  out  of  the  rule 
in  Wildes  Case^  whereas  had  that  rule  been  deemed  by  him  to 
be  inapplicable  to  a  case  of  personalty,  he  would,  on  account 
of  that  inapplicability,  have  had  a  shorter  and  a  simpler 
ground  for  his  decision. 

Assuming,  therefore,  that  the  learned  Judges  below  are 
right  in  holding  as  they  did,  though  on  different  grounds, 
that  the  will  here  gave  the  annuities  in  perpetuity,  the  ques- 
tion then  arises  whether  that  gift  in  the  will  is  cut  down  by 
the  words  in  the  codicil.  That  question  must  be  answered 
in  the  negative.  In  the  first  codicil,  all  that  the  testa- 
tor did  was  to  provide  for  the  change  occasioned  by 

*  167   *  the  death  of  his  daughter  Mary,  by  increasing  the 

amount  of  the  annuities  to  be  received  by  the  persons 


(a)  4  Ir.  Eq.  Rep.  286-291  ;  2  Dr.  &  War.  101. 
(&)  6  Rep.  17.  (c)  2  Bro.  Ch.  Cas.  570. 

[156] 


(d)  2  Atk.  220. 


STOKES  V.  HERON. 


*167 


who  were  then  living.  Twelve  years  elapsed  before  he  made 
another  codicil ;  and  in  the  mean  time  his  wife's  mother  died, 
but  his  wife,  his  son,  and  his  daughter  were  still  living.  On 
this  second  codicil,  however.  Lord  Chancellor  Sugden  founded 
his  opinion  in  saying  that  the  intention  of  the  testator  had 
been  changed.  But  the  codicil  begins  with  the  word  "  and," 
which  shows  that  the  testator  then  considered  himself  as 
continuing  the  words  of  the  will ;  and  with  the  view  of  pro- 
viding against  contingencies,  he  declares  how,  in  certain 
events,  his  property  shall  be  disposed  of,  his  purpose  being 
that,  in  the  event  of  those  contingencies  happening,  it  should 
not  go  merely  as  accident  might  direct,  but  according  to 
intentions  and  for  purposes  previously  settled  in  his  own 
mind. 

[Lord  Cottenham.  —  If  the  codicil  cuts  down  the  gift  to  the 
children  already  made  in  the  will,  what  is  to  become  of  the 
children  of  Julia  Louisa  after  her  death :  are  they  to  be 
wholly  unprovided  for  ?] 

» 

It  never  could  have  been  the  intention  of  the  testator  to 
leave  them  in  that  state.  In  one  report  of  the  case  Lord 
Chancellor  Sugden  alludes  to  this  subject.  After  reading 
the  words  of  the  second  codicil,  he  says:  (a)  "  This  looks  as 
if  he  thought  that  Julia  Louisa  was  to  take  for  life  only,  as 
well  as  his  wife,  to  whom  he  had  given  an  annuity  expressly 
for  life  ;  and  that  he  consid-ered  that  when  they  were  re- 
moved the  remaining  property  would  go  to  the  collateral 
relations  discharged  of  the  annuities."  But  the  remaining 
property  "  thus  spoken  of  in  the  codicil  did  not  mean  property 
remaining  after  the  death  of  the  wife  and  daughter,  and  after 
their  annuities  for  life  had  been  satisfied.  The  gift  of  a  cer- 
tain portion  of  the  property,  equal  to  produce  a  certain  in- 
come, satisfies  these  words,  which  must  apply  to  the  property 
after  that  gift  has  been  deducted  from  it. 

*  But  the  great  difficulty  which  Lord  Chancellor  *  168 
Sugden  found  in  this  case,  was  as  to  the  applicability 


(a)  4  Jr.  Eq.  Rep.  288. 
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to  personal  property  of  the  rule  in  Wildes  Case.  On  this 
subject  he  gave  what  he  considered  a  summary  of  the  deci- 
sions upon  grants  of  annuity,  and  perhaps  it  may  ,be  as 
well  to  bring  that  summary  to  the  notice  of  the  House. 
He  said :  (a)  "  Looking  at  the  rule  with  respect  to  gifts 
of  annuities,  let  us  see  what  the  effect  of  the  decisions 
is.  Savery  v.  Dyer  (6)  contains  Lord  Hardwicke's  opin- 
ion, that  where  an  annuity  is  given  de  novo,  without  ref- 
erence to  any  particular  property,  there  must  be  words 
showing  an  intention  to  that  effect  in  order  to  pass  a  per- 
petual interest  in  it.  That,  I  take  it,  is  now  a  settled  rule 
of  law.  It  is  equally  well  settled  that  a  gift  of  the  income  of 
property  of  which  the  testator  is  possessed  carries  the  entire 
interest.  That  was  decided  in  Elton  v.  ShepJiard.  {c)  So  in 
PTiilipps  V.  Chamherlaine,  (c?)  the  gift  of  the  produce  of  the 
residue  was  held  to  pass  the  whole  interest  in  it ;  and  in 
Page  v.  Leapingwell,  (e)  the  gift  of  the  dividends  of  stock 
was  held  to  pass  the  stock  itself.  So  a  bequest  of  stock  upon 
trust,  to  pay  the  dividends  to  a  party  without  words  of  limi- 
tation, carries  the  absolute  interest  in  it.  Haig  v.  Swiney  (^) 
and  Adamson  v.  Armitage.  Qi)  It  is  settled,  also,  that  where 
a  testator  directs  an  annuity  to  be  purchased  for  a  legatee, 
the  whole  interest  passes  to  the  legatee,  who  can  elect  to  take 
the  purchase-money  instead  of  the  annuity.  Dawson  v. 
Hearn.  (i)  So  a  gift  of  an  annuity,  as  part  of  the  income 
of  any  particular  property,  passes  a  perpetuity  in  the  annuity. 
That  was  decided  in  Rawlings  v.  Jennings.  (Tc)    In  the  last 

case  upon  the  subject  of  annuities,  Blewitt  v.  Roberts,  (1) 
*169   there  was  a  difference  of  opinion  *  between  the  Vice- 

Chancellor  and  the  Lord  Chancellor  upon  the  subject. 
The  gift  of  the  annuity  there  did  not  refer  in  any  manner  to 
any  particular  property.  In  every  other  case  there  was  a  gift 
of  the  dividends  of  stock,  or  of  the  interest  of  a  residue,  or  a 
direction  to  purchase  an  annuity,  or  some  other  reference  to 


(a)  4  Ir.  Eq.  Rep.  292. 
(c)  1  Bro.  Ch.  Cas.  534. 
(e)  18  Ves.  464. 
Qi)  Coop.  283. 
Qc)  13  Ves.  39. 
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(6)  Ambl.  139. 

{d)  4  Ves.  51. 

{g)  1  Sim.  &  St.  487. 

(0  1  Russ.  &  My.  606. 
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a  particular  fund  out  of  which  the  annuity  was  to  come.  I 
know  from  experience  that  the  opinion  of  the  Vice-Chan- 
cellor  has  always  been  that  a  gift  of  an  annuity  generally 
passes  a  perpetuity,  without  reference  to  the  distinction 
which  has  been  taken,  and  which  has  always  appeared  to  me 
to  be  sound,  that  when  an  annuity  is  given  as  part  of  the 
income  of  the  testator's  property,  a  perpetual  interest  passes 
without  any  express  manifestation  of  intention,  because  it 
amounts  to  a  dedication  of  so  much  of  the  property  as  would 
produce  the  annuity ;  but  that  when  the  testator  gives  an 
annuity  to  one  simpUciter,  without  any  reference  to  property, 
then  express  words,  showing  an  intention  to  give  a  perpet- 
ual interest  to  the  annuitant,  are  necessary.  In  that  case  of 
Blewitt  V.  Roberts  there  was  considerable  difficulty.  There 
was  nothing  but  the  gift  of  an  annuity,  without  reference  to 
the  particular  fund  out  of  which  it  was  to  come,  and  it  fell 
within  the  rule  I  have  stated,  and  which  has  always  appeared 
to  me  to  be  the  true  rule  ;  namely,  that  unless  there  be  words 
showing  an  intention  to  that  effect,  or  a  reference  to  a  par- 
ticular fund,  nothing  beyond  a  life-interest  passes."  These 
observations  are  not  justified  by  the  case  of  Blewitt  v.  Roberts^ 
nor  does  that  case  lay  down  the  rule  in  the  manner  here  sup- 
posed. But  even  if  it  did,  there  is  sufficient  here,  in  the 
terms  of  the  will,  to  show  an  intention  to  pass  the  particular 
fund.  Throughout  the  language  of  this  will  the  words  an- 
nuity or  annual  sum  are  equivalent  to  represent  and  express 
so  much  of  the  corpus  of  the  property  as  will  produce  that 
annual  sum ;  and  the  form  of  disposition  which  the  testator 
has  adopted  is  simply  that  of  the  gift  of  the  capital  of 
the  property  *  through  the  medium  of  a  gift  of  the  *  170 
income  which  he  thought  it  capable  of  producing. 
The  only  reason  of  difficulty  in  applying  the  rule  in  Wild's 
Case  to  the  case  of  personal  property,  is  that  of  holding 
children  to  be  seised  of  personal  property  by  way  of  limita- 
tion. Buffar  V.  Bradford,  (ct)  That  difficulty  does  not  exist 
under  the  circumstances  of  this  case  ;  besides,  it  need  not  be 
held  that  "  children  "  is  a  word  of  limitation,  if  it  can  be  said 


(a)  2  Atk.  222. 
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that  the  first  taker  took  for  life,  and  the  children  take  by  way 
of  remainder.  Lord  Chancellor  Sugden  deprived  the  children 
of  any  interest  whatever,  by  holding  that  Julia  Louisa  took 
for  life  only.  The  disinclination  to  apply  the  rule  in  Wild's 
Case  to  personal  property,  because  the  first  taker  takes  the 
whole,  is  a  little  erroneous.  Where  the  word  children  is 
found  in  a  will,  in  a  gift  to  a  person  not  having  children  at 
the  time,  it  is  of  itself  indicative  of  an  intention  to  give  more 
than  a  life-interest  to  that  person.  If  the  words  of  the  gift 
here  are  not  words  of  purchase,  then  they  must  be  words  of 
limitation.  Lord  Hahdwicke  thus  stated  his  reason  for  the 
rule  which  he  adopted  in  Buffar  v.  Bradford:  (a)  It  must 
be  allowed  that  '  children,'  in  its  natural  import,  is  a  word  of 
purchase  and  not  of  limitation,  unless  it  is  to  comply  with  the 
intention  of  the  testator,  where  the  words  cannot  take  effect 
in  any  other  way ;  but  suppose  a  devise  was  to  A.,  and  after 
his  death  to  his  children,  here  it  is  a  word  of  purchase."  He 
afterwards  adds,  "where  a  man  gives  personal  estate  to  A. 
and  her  children,  to  construe  the  word  children  to  be  a  word 
of  limitation  and  not  of  purchase,  would  be  a  strained  and 
remote  construction,  and  would  defeat  the  children  entirely." 
It  is  now  a  settled  rule  of  law  that  words  of  purchase  shall 
not  benefit  children  not  in  being  at  the  time  of  the  death  of 

the  testator.  Lord  Chancellor  Sugden  said :  (5)  "  As 
*  171   regards  the  gift  to  the  *  daughters  and  their  children, 

I  have  great  doubt  as  to  the  possibility  of  applying  the 
doctrine  of  Wild's  Case  to  personal  property.  The  rule  there 
extended  the  simple  gift  to  an  estate  tail,  because  upon  any 
other  construction  there  was  no  possibility  of  the  children 
taking  the  real  estate  intended  for  their  benefit ;  they  could 
not  take  as  purchasers,  therefore  they  were  held  to  take  it 
through  their  father  ;  but  where  the  gift  is  of  personal  estate 
it  is  just  the  reverse,  for  the  children  can  never  take  through 
the  father  in  the  way  they  take  real  estate." 

But  that  is  wrong,  for  if  a  man  gives  real  estate  to  A.  and 
his  children,  they  do  not  take  through  the  father  but  as  a 
class.    His  Lordship  proceeded  to  say :    The  reason,  there- 


(a)  2  Atk.  222. 
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fore,  of  Wildes  Case  not  applying  to  a  gift  of  personal  estate, 
and  certainly  the  true  construction  of  a  gift  to  a  father  and 
his  children,  is  to  construe  it  a  gift  to  them  as  a  class,  as 
joint-tenants,  as  in  the  case  of  Gates  v.  Jackson^  (a)  That 
is  true  where  they  can  take  by  purchase,  but  not  where  there 
is  a  gift  to  a  man  who  has  not  then  any  children.  But  it  is 
clear  that  in  this  judgment  of  the  Court  below  the  decision 
and  the  circumstances  of  Wildes  Case  are  confounded  with 
the  rule  of  law  there  stated.  Words  of  purchase  are  con- 
verted into  words  of  limitation  in  cases  of  personalty,  for  the 
purpose  of  effecting  the  intentions  of  the  testator,  by  allow- 
ing an  interest  to  exist  where  the  gift  is  to  a  class ;  and  no 
one  of  that  class  is  able  to  take  at  the  time  of  the  gift. 

The  gift,  in  the  second  codicil  to  William,  does  not  alter 
the  previous  arrangement  of  the  property,  for  he  can  only 
receive  the  residue  subject  to  the  liability  to  discharge  the 
burdens  previously  imposed  on  the  estate.  Bench  v.  Biles,  (6) 
There  the  testator  directed  debts,  &c.,  to  be  paid,  and 
then  went  on,  "  all  the  rest  and  residue  of  my  *  real  *  172 
and  personal  estate  I  give  to  A.  B."  It  was  held  that 
the  debts  were  charged  upon  the  whole,  for  that  there  was 
an  implication  by  the  very  words  of  the  gift  that  something 
had  been  carved  out  of  the  estate  before  the  residue  could 
exist.  So,  what  is  given  here  to  William  he  is  to  take  after 
the  preceding  bequests  have  been  satisfied.  The  intention 
in  the  will  therefore  being  clear,  it  ia  plain  to  demonstration 
that  the  absolute  interest  thus  created  cannot  be  cut  down 
without  the  alteration  of  that  intention.  The  wife  and 
daughter  here  take  estates  as  joint-tenants,  with  the  benefit 
of  survivorship  to  the  longest  liver,  and  the  gift  over  is  only 
to  take  effect  after  the  death  of  both.  The  case  of  Bohinson 
V.  Hunt  (c)  is  strictly  applicable  to  the  present.  There  was 
a  bequest  of  an  annuity  to  A.  and  B.  and  the  survivor  for 
life,  and  if  A.  should  have  any  children  the  annuity  was 
equally  to  be  divided  between  them  ;  but  if  he  should  die 
without  leaving  issue,  then  over.    It  was  held  that  A.'s  chil- 


(a)  2  Str.  1172. 
(c)  4  Beav.  450. 


(h)  3  Mad.  187. 
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dren  took  absolute  interests  in  a  perpetual  annuity,  the 
Master  of  the  Rolls  saying,  that  "  the  only  doubt  he  had 
was  whether  the  parent  took  in  the  nature  of  an  estate  tail." 

To  adopt  the  construction  given  to  the  will  and  codicils 
by  Lord  Chancellor  Sugdei^"  will  be  to  defeat  the  plain  in- 
tentions of  the  testator,  and  to  leave  unprovided  persons 
whom  he  had  intended  to  make  the  objects  of  his  bounty. 
The  decree  of  the  Court  below  must  be  reversed. 

The  Solicitor- Greneral  (^Sir.  F.  Thesiger)  and  Mr,  Grlasse, 
for  the  respondents.  —  The  difficulty  here  arises  from  the 
necessity  of  construing  an  artificial  instrument,  prepared 
without  legal  advice  by  a  person  who  has  used  language 
which  has  a  technical  meaning  not  in  conformity  with  his 

obvious  intentions.  It  is  true  that  the  intention  of 
*  173  the  testator  must  govern,  but  it  can  do  so  only  *  so 

far  as  the  expression  of  it  is  consistent  with  the  rules 
of  law.  The  cases  cited  on  the  other  side  need  not  be  dis- 
puted, they  are  distinguishable  from  the  present,  which  must 
be  decided  on  the  peculiar  terms  of  this  will-  itself.  The 
annuities  created  under  the  will  are  not  perpetuities. 

[Lord  Brougham.  —  You  say  then  that  both  the  Judges 
in  the  Court  below  are  wrong  in  that  respect.] 

The  intention  might  have  been  so  to  create  them  ;  but  that 
intention  has  not  been  technically  carried  into  effect. 

[Lord  Brougham.— It  is  not  on  the  intention  of  the  testator 
alone,  but  also  on  technical  grounds,  that  both  the  Judges 
say  that  the  gift  of  the  produce  of  a  fund  is  the  gift  of  the 
fund  itself,  of  a  part  of  the  corpus  of  the  estate,  measured 
by  the  yearly  profits  to  be  derived  therefrom.  Thus  we 
know  that  a  devise  of  the  rents  and  profits  of  land  passes 
the  freehold,  and  a  gift  of  the  interest  of  stock  passes  the 
stock.] 

There  is  no  gift  here  of  the  corpus  of  the  estate.    No  spe- 
cific sum  is  taken  out  of  the  corpus  of  the  estate  and  given  to 
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the  daughters.  Looking  to  this  will,  it  may  be  contended 
that  the  testator  never  meant  to  give  more  to  his  wife  and 
daughters  than  certain  annuities,  but  that  he  intended  to 
give  his  son  the  whole  of  the  property  after  satisfying  these 
annuities  to  the  full  extent.  The  son  might  have  complied 
with  the  will,  by  paying  the  annuities  out  of  the  interest  of 
the  property,  without  touching  the  property  itself. 

The  first  question  which  arises  is  as  to  the  rule  of  law 
with  respect  to  the  words  "  to  each  of  my  daughters  100?. 
per  annum  for  themselves  and  their  children."  There  can 
be  no  doubt  that  the  testator  meant  the  benefits  of  these 
annuities  to  extend  beyond  the  lives  of  the  daughters,  —  but 
how  far,  is  the  question.  Were  they  to  extend  to  the  chil- 
dren of  his  daughters,  or  to  their  children's  children?  The 
words  themselves  do  not  go  beyond  the  immediate  successors, 
—  the  children  of  the  daughters.  Will  the  law  con- 
strue those  words  so  as  to  enlarge  the  interest  *  of  *  174 
the  daughters,  not  to  give  to  the  children  as  pur- 
chasers, but  in  remainder?  and  if  so,  then  will  it  be  in 
remainder  for  life  or  in  absolute  remainder  ? 

Then  the  question  arises  whether  the  rule  in  Wild's  Case  (a) 
is  or  not  applicable  to  a  bequest  of  personalty.  It  is  not 
applicable  here,  for  here  the  remainder  of  the  personal  prop- 
erty is  not  given  to  the  children.  In  that  case,  too,  the  chil- 
dren were  in  esse  at  the  time  of  the  will. 

[Lord  Campbell.  —  The  rule  in  Wild's  Case^  which  is  now 
the  subject  of  discussion,  is  one  of  those  many  rules  that  are 
to  be  found  in  Coke's  reports,  and  many  of  which  he  is  sup- 
posed to  have  invented. 

Lord  Brougham.  —  The  point  does  not  arise  in  that  case 
itself;  it  is  obtruded  there.  But  that  is  not  the  first  case  in 
which  the  rule  was  stated,  for  in  Bendloe's  reports  is  given  a 
note  of  another  case  (5)  in  which  the  point  was  decided,  and 
there  it  was  not  obtruded  ;  it  was  the  very  question  in  the 
case.] 


(a)  6  Rep.  17. 


(&)  Anonymous,  Case  124,  p.  30. 
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The  authority  of  the  rule  in  Wild's  Case  is  not  denied, 
but  Lord  Plunket  mistook  the  decision  as  to  its  applicability 
to  the  present  case.  Lord  Chancellor  Sugden  was  right  in 
saying  that  the  rule  in  that  case  did  not  apply  to  bequests  of 
personalty  ;  for  it  may  be  that  the  law  may  not  be  able  in 
such  bequests  to  carry  out  the  intentions  of  the  testator  for 
the  benefit  of  the  children.  Buffar  v.  Bradford  (a)  is  in 
support  of  that  opinion,  and  Bohinson  v.  Hunt  (5)  has 
nothing  to  do  with  the  question.  In  what  manner  does  the 
law  deal  with  bequests  of  this  kind  ?  It  may  be  admitted 
that  it  was  the  intention  of  the  testator  to  give  annuities 
which  should  go  to  the  children  of  the  daughters.  But  he 
has  not  consistently  carried  out  that  intention.  He  has 
given  an  annuity  to  his  wife,  and  another  to  his  wife's 
mother.  These  annuities  are  for  the  lives  of  the  respective 
parties.  But  after  their  deaths  the  annuities  are  to  be  di- 
vided among  the  three  children.  That  is  to  say, 
*  175  annuities,  *  originally  created  for  life,  are,  after  the 
deaths  of  the  annuitants,  to  be  apportioned  out  among 
other  persons.  Again,  in  the  second  codicil,  the  testator 
drops  the  mention  of  the  children,  which  shows  that  the 
bequest  was  not  of  perpetual  annuities,  but  that  the  bequest 
was  merely  clothed  with  trusts  for  the  benefit  of  the  chil- 
dren, when  the  annuities  themselves  were  in  the  possession 
of  the  parents. 

The  produce  of  property  is  a  technical  expression.  Before 
knowing  what  the  testator  meant  by  using  it,  the  Court  ought 
to  have  been  informed  of  what  his  property  consisted.  It 
consisted  of  leasehold  houses  and  of  annuities  for  lives,  the 
value  of  which  was  daily  diminishing,  —  a  fact  which  materially 
conduces  to  pat  upon  the  bequest  a  limited  interpretation. 
There  can  be  no  doubt  that  in  the  second  codicil  the  testator 
meant  to  cut  down  the  interest  given  by  his  will  to  his  son : 
he,  therefore,  meant  to  make  a  change  in  the  dispositions  of 
the  will.  What  is  there  to  show  that  that  change  was  meant 
to  be  restricted  to  the  interest  of  the  son ;  or  that  it  was  not 
meant  to  be  extended  to  the  gifts  to  the  daughter?  The 


(a)  2  Atk.  220. 
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words  my  remaining  property  "  in  the  codicil  cannot  be 
considered  as  a  continuation  of  the  gift  of  residue  in  the  will, 
for  when  the  codicil  was  made  the  testator's  intentions  had 
altered. 

[Lord  Campbell.  —  Why  should  my  remaining  property  " 
in  the  codicil  have  a  more  extensive  application  than  the 
words  "  the  rest  and  residue  of  my  property  "  in  the  will  ?] 

Because  in  the  will  there  was  an  intention  to  grant  a  per- 
petual annuity  ;  in  the  codicil  there  is  a  limitation  of  it  to  the 
life  of  his  daughter. 

[Lord  Cottenham.  —  Suppose  the  son  was  to  die  without 
issue  male,  leaving  his  sister  alive,  who  would  take  the  prop- 
erty?] 

The  next  of  kin  of  the  son.  The  son  has  an  estate  in  tail 
male,  but  it  is  in  personal  property ;  and  therefore  his  interest 
amounts  to  an  absolute  estate. 

There  is  not  much  to  be  said  about  the  last  codicil. 
*  The  testator  in  that  seems  to  have  adverted  to  the  *  176 
possibility  of  his  property  being  materially  diminished 
at  the  time  of  his  death.  But  it  is  in  the  preceding  codicils 
that  his  final  disposition  of  that  property  is  to  be  found ;  and 
the  expressions  used  there  clearly  show  that  the  annuities 
given  to  the  daughters  were  not  to  be  taken  as  perpetuities, 
as  so  many  gifts  out  of  the  corpus  of  the  estate,  but  merely  as 
life-interests,  determinable  on  the  lives  of  the  donees. 

The  decree  of  the  Court  below  must,  therefore,  be  affirmed. 

Mr.  Kindersley  replied. 

April  18. 

Lord  Brougham.  —  My  Lords,  in  this  case,  which  arises 
upon  the  construction  of  a  will  not  very  artificially  framed,  — 
apparently  drawn  without  professional  assistance,  —  the  ques- 
tion, and  the  only  question  before  your  Lordships,  brought 
here  by  appeal  from  the  decision  of  the  present  Lord  Chancel- 
lor of  Ireland,  reversing  a  decree  of  the  late  Lord  Chancellor 
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of  Ireland,  arises  upon  the  interests  taken  by  certain  legatees, 
annuitants  under  that  will,  with  three  codicils  thereunto  an- 
nexed. The  question  is,  whether  or  not  the  annuities  taken 
under  those  gifts  in  the  will  and  codicils  are  in  perpetuity,  or 
for  the  lives  of  the  grantees  (legatees)  only. 

My  Lords,  this  case  appears  to  have  undergone  great  con- 
sideration below ;  to  have  been  fully  argued  in  the  first  place 
at  the  bar,  upon  the  two  several  occasions  in  1839  and  1841, 
when  it  came  before  the  Court ;  and  to  have  received  also 
great  consideration  from  the  two  learned  Judges,  —  Lord 
Plunket  in  the  first  instance,  and  Lord  Chancellor  Sugden 
in  the  last.  It  therefore  became  your  Lordships  (and  accord- 
ingly your  Lordships  took  that  course)  to  pause  before  giving 
your  opinion,  placed  as  you  found  yourselves,  which  way 
soever  you  should  decide,  in  the  predicament  of  negativing 
the  conclusion  at  which  one  learned  Judge  below,  in 
*  177  very  high  station,  had  arrived.  *  If  you  affirmed  the 
decision,  and  gave  judgment  for  the  respondents,  you 
concurred  in  a  judgment  negativing  the  doctrine  laid  down, 
and  refusing  to  adopt  the  conclusion  arrived  at  by  Lord 
Plunket  :  if,  upon  the  other  hand,  you  reversed  the  deci- 
sion, and  gave  your  decision  for  the  appellants,  you  equally 
(though  affirming  the  decision  of  Lord  Plunket)  reversed 
the  decision  of  a  learned  Judge  of  high  station  in  the  Court 
below,  the  present  Lord  Chancellor.  For  these  reasons  the 
judgment  to  be  given  became  matter  of  anxious  deliberation 
with  your  Lordships,  both  during  the  argument  and  subse- 
quently at  its  close  ;  and  your  Lordships  naturally  took  time 
to  consider  which  of  the  two  decrees  you  should  pronounce, 
beset  as  each  course  was  with  considerable  difficulty. 

I  must  say,  however,  that  the  difficulty  which  I  have  now 
stated  is  the  only  one  which,  upon  a  full  consideration  of  the 
matter,  I  have  been  able  to  find  embarrassing  our  proceed- 
ings ;  for  when  you  come  to  construe  this  will,  with  its 
codicils,  —  when  you  examine  the  instrument  itself,  and  the 
authorities  which  have  been  appealed  to,  —  I  really  do  not 
consider  that  it  is  a  doubtful  matter  which  way  the  testator 
intended,  and  which  way  you  must  conclude  and  decree,  that 
the  annuities  should  be  enjoyed  by  the  legatees. 
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My  Lords,  when  you  look  to  the  first  position  laid  down 
in  both  the  judgments  below,  you  find  additional  reason  for 
holding  that  it  is  clear  and  free  from  all  reasonable  doubt, 
which  conclusion  you  should  adopt.    Here  there  is  no  differ- 
ence between  those  learned  Judges,  except  as  to  the  grounds 
of  their  opinion  ;  for  both  have  arrived  at  the  same  conclusion 
upon  that  which  I  hold  to  lie  at  the  foundation  of  this  case, 
and  to  be  most  important,  indeed  to  be  decisive  of  the  ques- 
tion ;  namely,  the  interest  given  by  the  will  itself,  which  here> 
as  in  all  such  cases,  is  more  or  less  to  be  taken  as  the 
primary  and  governing  instrument.  *  Both  the  learned   *  178 
Judges  agree  as  to  the  interest  given  by  the  will  itself, 
and  which  would  most  undeniably  have  been  admitted  to  be 
taken  by  the  legatees  if  the  will  had  stood  alone,  no  codicils 
being  annexed  to  it.    It  is  very  material  to  find,  and  very 
comfortable  to  those  who  have  now  to  decide  the  case,  that 
both  those  learned  Judges  held  that  the  will  by  its  constitu- 
tion gave  a  perpetuity  in  the  annuities ;  both  agree  that  this 
perpetuity  must  have  been  taken  under  the  will  had  there 
been  no  codicil  afterwards  to  alter  or  explain  it.    It  is  true 
that  the  two  learned  Judges  arrived  at  this  conclusion  by 
different  paths.     Lord  Plunket  held  that  it  rests  mainly 
upon  the  rule  in  Wild's  Case ;  (^d)  whereas  Lord  Chancellor 
SuGDEN,  from  whom  the  appeal  immediately  comes,  though 
agreeing  in  the  conclusion,  will  not  rest  it  upon  the  rule  in 
Wild's  Case^  but  upon  the  first  portion  of  the  will,  which  lays 
down  the  constitution,  according  to  him,  of  this  annuity. 
The  will  says,  "  That  whatever  I  die  possessed  of,  or  in  any 
way  entitled  to,  together  with  whatever  property  my  wife 
may  be  any  way  entitled  to,  shall  produce  to  my  wife  an 
annuity  of  100?.  per  annum ;  to  each  of  my  daughters  lOOZ. 
per  annum,  for  themselves  and  their  children  ;  to  my  wife's 
mother,  in  addition  to  any  property  she  may  possess,  so  as  to 
make  up  to  her  during  her  life  an  annuity  of  lOOZ.  per  an- 
num ;  said  annuities,  after  the  decease  of  my  wife  and  her 
ipother,  to  be  equally  divided  among  my  three  children, 
William,  Mary,  and  Julia  Louisa ;  but  my  will  is,  that  my 


(a)  6  Rep.  17. 
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wife  and  her  mother  shall  enjoy  theij*  annuities  as  above 
for  their  lives  and  the  life  of  the  survivor  of  them,  so  that 
the  survivor  of  them  shall  possess  an  annuity  of  200?.  per 
annum."    And  then  he  disposes  of  the  residue. 

Now  this  which  I  have  read  includes  both  the  ground 

taken  by  Lord  Plunket  and  that  taken  by  Sir  Edward 
*  179   SuGDEN  ;  Sir  *  Edward  Sugden,  rejecting  that  which  is 

founded  upon  these  words,  to  each  of  my  daughters 
lOOZ.  per  annum  for  themselves  and  their  children."  Lord 
Plunket  upon  these  words  applies  the  rule  in  Wild's  Case. 
Sir  Edward  Sugden,  rejecting  that  rule  in  its  application  to 
personalty,  or  feeling  so  strong  an  inclination  to  refuse  such 
application  that  he  will  not  rely  upon  it,  rests  his  opinion  in 
favour  of  the  perpetuity  upon  the  words,  "  my  will  is,  that 
whatever  I  die  possessed  of,  or  any  way  entitled  to,  shall  pro- 
duce to  my  wife  lOOZ.  a  year,  and  to  each  of  my  daughters 
and  their  children  lOOZ.  a  year."  My  Lords,  this  makes  it 
the  less  necessary  to  inquire  which  of  the  two  grounds  is  the 
safer  whereupon  to  rest  this  inference,  because  quacunque  via 
data  there  is  the  conclusion  in  favour  of  a  perpetuity  adopted 
by  both  those  learned  Judges.  But  I  think  it  right  to  state, 
that  having  much  considered  this  question,  and  looked  into 
the  grounds  of  Lord  Chancellor  Sugden' s  refusal  to  extend 
the  rule  in  Wild's  Case  to  personalty,  I  have  not  been  able  to 
follow  him  in  that  opinion.  In  his  very  able  judgment,  —  I 
mean  the  second  part  of  it,  that  which  he  gave  upon  the  4th 
of  February,  after  he  had  more  thoroughly  considered  the 
cases,  —  he  says,  (a)  "  I  should  have  felt  a  strong  disinclina- 
tion to  apply  the  rule  in  Wild's  Case,  without  necessity,  to 
personal  estate.  In  later  times,  in  the  case  of  Knight  y.  Ellis, 
an  example  has  been  set  of  a  similar  disinclination."  Now 
when  you  look  to  Knight  v.  Ellis,  (h)  you  find  no  such  evi- 
dence of  any  disinclination  to  extend  the  rule  in  Wild's  Case. 
I  have  read  it  with  very  great  care;  I  have  spelt  every  part 
of  the  judgment.  I  will  not  say  that  either  that  which  is 
decided  by  Lord  Thurlow,  or  the  words  he  uses  in  giving 
that  decision,  are  inconsistent  with  the  supposition  of  his 


(a)  2  Dr.  &  War.  106. 
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having  felt  the  disinclination  ascribed  to  him,  nor  will  I  say 
that  the  case  does  extend  the  rule  in  Wild's  Case  to 
personalty;  but  I  cannot  find,  *from  first  to  last,  in  *180 
Lord  Thurlow's  judgment,  —  either  in  the  thing  de- 
cided or  the  language  used  in  deciding  it,  —  any  thing  be- 
tokening a  disinclination  to  apply  the  rule  in  Wild's  Case  to 
personalty.  On  the  contrary,  Wild's  Case  is  never  actually 
referred  to  in  Knight  v.  Ellis;  it  is  not  mentioned;  nor  is 
any  reference  made  to  the  rule.  The  case  may  be  consistent 
with  such  a  disinclination ;  but  the  report  in  Brown,  which 
is  fuller  perhaps  than  is  usual  with  that  meagre  and  unsatis- 
factor}^  reporter,  gives  no  such  indication.  In  the  argument 
at  the  bar,  undoubtedly,  there  is  a  remark  thrown  out,  with 
reference  rather  to  Sonday's  Case  (a)  than  to  Wild's  Case^  for 
Wild's  Case  is  not  even  mentioned  at  the  bar  ;  there  is  some- 
thing thrown  out  by  the  counsel  of  a  difference  between  real 
and  personal  property,  but  not  a  word  is  to  be  found  in  the 
judgment,  nor  in  the  several  interruptions  of  the  counsel  by 
the  Court  during  the  progress  of  the  argument. 

It  is  then  said  by  Lord  Chancellor  Sugden  that  Lord 
Plunket  had  laboured  unde'r  a  misapprehension  oi  Wild's 
Case.  I  must  really,  in  justice  to  that  learned  person,  state 
that  this  is  altogether  a  mistake  ;  for  he  laboured  under  no 
misapprehension  whatever.  Sir  Edward  Sugden  states  the 
mistake  to  be  this,  that  Lord  Plunket  appeared  to  have  con- 
sidered the  cases  to  be  perfectly  analogous,  while  there  is 
really  a  great  distinction  between  them.  Here,  says  Sir 
Edward,  the  gift  is  to  them  and  their  children,  all  in  one 
sentence  ;  but  in  Wild's  Case.,  he  says,  the  gift  was  to  one  and 
his  wife,  and  after  their  decease  to  their  children.  The  mis- 
take is  Lord  Chancellor  Sugden's,  and  not  Lord  Chancellor 
Plunket's.  The  rule  in  Wild's  Case.,  —  not  that  part  which 
is  the  case  then  at  bar ;  namely,  where  the  children  are  alive 
at  the  time,  which  is  the  only  point  actually  decided,  but  — 
the  rule  in  Wild's  Case.,  or  what  is  called  the  rule  in  Wild's 
Case.,  as  regards  unborn  issue,  is  the  resolution  stated, 
not  respecting  *  the  case  then  at  bar,  but  respecting  a  *  181 
case  which  is  put  by  the  Court. 

(a)  9  Rep.  127. 
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Now  upon  looking  at  that  case  so  put,  and  to  which  alone 
the  rule  applies,  your  Lordships  will  find  that  Lord  Plunket 
is  ;perfectly  accurate  —  as  accurate  as  it  is  possible  to  be  —  in 
his  reference  to  the  case.  Sir  Edward  Sugden  thinks  that 
the  resolution  respecting  unborn  issue  (which  is  all  we  have 
to  do  with  here)  was  with  respect  to  a  gift  to  one  and  his 
wife,  and  after  their  decease  to  their  children.  It  is  no  such 
thing ;  and  I  will  read  to  your  Lordships  what  Wildes  Case 
is.  ''It  was  resolved  for  good  law,"  —  this  is  the  rule  in 
question  as  regards  unborn  issue,  — "  that  if  A.  devise  his 
lands  to  B.  and  to  his  children  or  issues."  That  is  exactly 
the  case  now  at  bar ;  it  is  not  to  B.  first,  and  then  to  the 
children.  It  is  perfectly  true  that  if  you  look  to  the  margin, 
which  goes  upon  the  case  before  the  Court,  and  not  upon  the 
second  resolution,  it  says,  ''  devise  to  A.  for  life,  remainder 
to  B.  and  the  heirs  of  his  body,  remainder  to  W.  and  his  wife, 
and  after  their  decease  to  their  children."  That  was  the  case 
then  before  the  Court ;  but  it  was  not  the  case  upon  which 
the  rule  respecting  unborn  issue  was  laid  down.  Lord 
Plunket,  not  confining  himself  to  the  margin,  which  is  the 
work,  not  of  Lord  Coke,  but  of  his  editor,  goes  to  the  words 
of  Lord  Coke  himself,  and  finds  it  said,  "  it  was  resolved  for 
good  law,  that  if  A.  devise  his  lands  to  B."  —  not  to  his 
children  after  his  decease,  but  to  B.  — "and  his  children  or 
issues,"  then  so  and  so.  Therefore  it  is  quite  clear  that  Lord 
Plunket  is  perfectly  right  in  his  statement  of  the  rule  in 
Wild's  Case,  and  that  Sir  Edward  Sugden  thought  him 
wrong,  probably  by  looking  to  the  margin,  instead  of  the 
case.  Be  the  cause  of  his  mistake,  however,  what  it  may,  it 
is  he  that  has  fallen  into  an  error,  and  not  Lord  Plunket  ; 
nevertheless,  it  may  very  well  be  that  the  rule  is  confined  to 
land,  because  undeniably  Wild's  Case  is  one  arising  upon 

real  estate.  But  all  I  wished  to  add  was,  that  there 
*  182   *  is  no  authority,  either  for  saying  that  Lord  Plunket 

mistook  Wild's  Case,  or  that  Knight  v.  Mlis  (<%) 
betokened  a  disinclination  of  Lord  Thurlow  to  apply  Wild's 
Case  to  personalty. 


(a)  2  Bro.  C.  C.  510. 
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And,  my  Lords,  it  is  remarkable,  that  not  only  the  second 
resolution  in  Wild's  Case^  but  the  case  cited  by  Serjeant 
Bendloes^  (a)  which  is  quoted  by  the  Court  in  Wild's  Case 
almost  as  an  authority  for  the  rule  then  laid  down,  is  exactly 
of  the  same  kind  with  the  one  now  before  us,  except  as  re- 
gards the  nature  of  the  property ;  for  the  Serjeant's  case  was 
that  of  one  devising  land  "  to  husband  and  wife,  and  to  the 
men  children  of  their  bodies  begotten ; "  not  after  their  de- 
cease, as  Sir  E.  Sugden  supposed  Wild's  Case  to  be,  but  pre- 
cisely as  in  the  present  will ;  and  this  fortifies  my  statement  of 
Lord  Plunket's  having  been  quite  correct  in  his  statement 
of  that  old  case. 

It  is  remarkable  that  in  those  other  cases,  to  which  your 
Lordships  may  refer,  you  will  find  that  there  is  no  disinclina- 
tion expressed  to  extend  the  rule ;  nay,  I  should  say,  that, 
taking  the  cases  altogether,  —  and  I  have  carefully  gone 
through  them,  as  it  was  my  duty  to  do,  out  of  respect  for 
the  learned  Judge  below,  and  the  great  importance  of  the 
question  generally,  —  I  can  find  no  reason  to  doubt  that  they 
seem  to  have  assumed,  both  at  the  bar  and  upon  the  bench, 
generall}^  speaking,  —  I  will  not  say  in  every  instance,  but 
generally,  —  they  seem  to  have  assumed  that  the  rule  in 
Wild's  Case  was  not  con*fined  to  real  estate.  Your  Lordships 
will  find  —  for  instance,  in  Ux  parte  Williams  (5)  — that  no 
distinction  is  taken  between  real  and  personal  estate  as  to  the 
application  of  Wild's  Case.  So  in  Royale  v.  Hamilton.,  ((?)  no 
distinction  is  taken.  The  Master  of  the  Rolls  argues  there 
much  in  the  same  way  as  we  have  argued  here,  though 
personalty  was  in  question,  *  on  the  application  of  the  *  183 
rule,  —  that  is  to  say,  upon  the  principle  of  the  rule, 
—  I  don't  recollect  whether  or  not  he  mentions  the  rule,  but 
he  argues  much  in  the  same  way  as  we  do  here,  upon  the 
absurd  and  unjust  consequences  that  would  follow  from  not 
giving  the  absolute  interest  in  personalty  or  the  estate  tail  in 
land. 

My  Lords,  another  case,  of  Crone  v.  Odelly  (cZ)  appears  to 


(a)  Bendl.,  Case  124,  p.  30. 
(c)  4  Yes.  437. 


(6)  1  Jac.  &  W.  89. 

(d)  1  Ball  &  B.  449;  3  Dow,  61. 
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have  been  much  considered  in  the  Court  below,  where  a 
bill  was  filed  to  establish  the  rights  of  legatees  to  both  real 
and  personal  property,  and  where  the  Lord  Chancellor,  in 
1811,  had  the  assistance  of  the  learned  Lord  Chief  Justice 
(DowNEs),  who  went  very  fully  into  the  question,  and  gave 
a  very  distinct  abstract  —  and,  I  should  say,  an  authoritative 
abstract — of  the  doctrine  referring  to  Wild's  Case;  and  in 
the  whole  of  that  argument  I  observe  that  no  distinction 
whatever  is  taken  between  realty  and  personalty ;  it  is  true 
the  attention  of  the  Court  was  mainly  directed  to  a  dis- 
puted real  succession ;  but  no  such  distinction  whatever  was 
taken. 

Then,  my  Lords,  we  were  told  that  in  the  case  of  Buffar  v. 
Bradford^  (a)  Lord  Hardwicke  inclined  to  deny  the  appli- 
cation of  WiWs  Case  to  personal  estate ;  and  that,  I  find  in 
one  or  two  text- writers,  is  the  prevailing  opinion,  sanctioning 
Sir  Edward  Sugden's  notion  that  such  a  doctrine  is  to  be 
extracted  from  that  case.  When  I  look  to  that  case  itself, 
however,  I  really  cannot  say  that  I  think  Lord  Chancellor 
Hardwicke  has  there  clearly  laid  down  any  such  thing.  In 
the  third  paragraph  of  the  222d  page,  no  doubt,  there  are 
words  that  look  like  an  indication  of  such  opinion  being  held 
by  his  Lordship  ;  but  the  remarkable  part  of  it  is  what  fol- 
lows in  the  next  paragraph.  "It  is  the  time  of  possession," 
says  his  Lordship,  "  in  the  present  case,  which  takes  it  out  of 

the  reasoning  in  Wild''s  Case  ;  for  here  Mrs.  Buffar  and 
*  184  her  children  are  to  have  *  four-eighths,  and  are  to 

take  at  the  same  time  as  joint-tenants."  Now,  if  Lord 
Hardwicke  had  been  of  opinion  that  the  rule  in  Wild's  Case 
did  not  apply  to  personalty,  he  would  not  have  given  this 
reason  at  all,  but  he  would  have  said  at  once,  "  Why,  this  case 
has  no  application  here,  because  I  am  of  opinion  that  it  does 
not  apply  to  personalty."  Instead  of  which  he  says,  "  It  is 
the  time  of  possession  in  the  present  case  "  (a  totally  differ- 
ent consideration)  "  which  takes  it  out  of  the  reasoning  in 
Wild's  Case." 

My  Lords,  I  ought  also  to  add,  that  there  is  a  case  of 
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Doe  d.  G-igg  v.  Bradley^  (a)  which  arose  upon  leasehold. 
It  was  upon  the  limitation  of  a  term  to  S.  K.'s  children,  share 
and  share  alike,  and  the  survivor  thereof  (of  those  children) 
"  and  their  children,"  which  are  just  the  words  now  in  ques- 
tion. It  was  held  that  the  children  took  an  absolute  inter- 
est in  the  term,"  —  a  chattel  interest,  —  share  and  share  alike, 
subject  to  survivorship  for  lives.  That  does  not,  therefore, 
go  at  all  against  the  application  of  the  rule  ;  on  the  contrary, 
it  rather  favours  it ;  and  I  find  that  in  one  of  the  arguments 
at  the  bar,  Wildes  Case  is  referred  to,  though  it  is  not  re- 
ferred to  in  the  judgment  given  by  Lord  Ellenborough.  It 
is  therefore  quite  clear  that  Wild's  Case  was  brought  before 
the  Court ;  and  I  see  nothing  whatever  in  the  course  of  the 
argument  upon  the  bench  to  distinguish  it,  and  to  take  the 
case  of  personalty,  or  chattel  interest,  out  of  the  application 
of  the  rule  ;  and  the  decision  was  in  accordance  with  the 
rule.  There  was  cited  also  Oates  v.  Jackson^  (6)  which  is 
another  case  upon  the  same  point. 

My  Lords,  with  respect  to  Blewitt  v.  Roberts^  (c)  there 
were  two  matters  in  that  case  disposed  of.  It  does  not  at 
all  decide  the  question  of  the  application  of  Wild's 
Case  ;  but  *  there  were  two  matters  disposed  of.  The  *  185 
Vice-Chancellor  had  taken  a  view  of  the  subject  which 
appeared  to  the  Lord  Chancellor,  my  noble  and  learned  friend 
near  me,  to  be  untenable ;  namely,  that  without  those  words 
an  annuity  was  a  perpetual  interest.  Now  that  is  a  very 
different  thing  from  applying  the  rule  in  Wild's  Gase^  where 
the  words  exist,  and  the  Lord  Chancellor  (in  which  I  should 
have  entirely  agreed)  says,  "  I  do  not  see  how  this  could  be 
a  perpetuity ; "  but  then  the  rest  of  the  decision,  though  it 
does  not  bear  immediately  and  decisively  upon  the  present 
question,  is  much  more  in  favour  of  the  application  of  the 
rule  than  against  it.  It  certainly  cannot  be  said  that  in  re- 
versing that  decision  of  the  Vice-Chancellor  his  Lordship  at 
all  broke  in  upon  the  principle,  that  the  rule  in  Wild's  Case 
is  of  a  general  application. 


(a)  16  East,  399. 

(c)  10  Sim.  491  ;  1  Cr.  &  Ph.  274. 


(h)  2  Str.  1172. 
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For  these  reasons,  therefore,  I  certainly  agree  with  Lord 
Chancellor  Plunket,  that  the  rule  in  Wildes  Case,  of  itself,  is 
applicable  to  personalty  ;  and  this  is  enough  to  support  his 
decision  as  to  the  two  daughters.  But  the  terms  of  the  will 
being  sufficient,  independent  of  the  rule,  to  support  the  con- 
clusion that,  had  the  will  stood  alone,  it  would  have  given  a 
perpetuity,  and  not  a  life-interest,  it  becomes  unnecessary  for 
your  Lordships  to  decide  whether  the  rule  in  Wild's  Case 
applies  to  the  present  case  or  not.  I  have  thought  it  my 
duty,  from  the  sincere  and  unfeigned  respect  which  I  feel  for 
that  most  eminent  person.  Lord  Plunket,  to  state  that  my 
opinion  agrees  with  his.  But  I  agree  also  with  Sir  Edward 
SuGDEN  entirely,  that  even  if  the  riile  in  Wild's  Case  was  out 
of  the  question,  the  words  are  sufficient  in  that  which  forms 
the  constitution  of  the  annuity  —  the  first  words  of  the  will 

—  to  give  a  perpetuity  of  themselves. 

Then,  that  being  the  case,  we  have  made  a  very  material 
step,  and  we  have  by  means  of  that  step  put  our  foot  upon  a 
ground  of  great  importance  in  disposing  of  the  whole  con- 
struction ;  because  our  position  amounts  to  this,  that 
*  186  *  but  for  something  in  the  codicil  the  whole  would  be 
clear  ;  and  we  have  the  concurrence  of  both  learned 
Judges  —  conflicting  upon  the  ultimate  conclusion  they  arrived 
at  after  construing  the  codicils  —  differing  in  the  route  by 
which  they  came  at  this  first  or  intermediate  conclusion  — 
we,  nevertheless,  have  them  agreeing  in  the  proposition,  that 
the  will  standing  alone  gives  a  perpetuity,  and  not  a  life- 
interest. 

Then  I  take  leave  to  make  another  step.  My  opinion  is, 
that  if  you  find  the  will  so  clear  by  itself,  and  the  perpetuity 
so  irrefragably  established  by  that  will,  in  order  to  restrict 
that  perpetuity  to  a  life-estate  —  in  order  to  alter  the  will 

—  in  order  to  revoke  the  gift  of  the  perpetuity,  the  codicil 
must  be  found  to  be  clear  and  unincumbered  with  doubt, 
because  the  will,  standing  clear  and  unincumbered  with 
doubt,  cannot  otherwise  be  altered,  —  cannot  otherwise  be 
revoked.  The  interest  by  the  will  given  cannot  be  cut  down 
to  a  life-interest,  unless  by  clear  and  undoubted  matter  in 
the  codicil,  —  "by  indication  plain,"  as  was  said  by  the  Court 
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in  a  celebrated  case  —  "by  indication  plain"  of  a  contrary 
intention  to  what  prevailed  at  the  time  of  making  the  will. 
There  must  appear  clearly  to  have  been  in  the  mind  of  the 
testator,  when  he  made  the  codicil,  an  intention  opposite  to 
that  which  he  had  when  he  made  the  will.  For  I  am  enti- 
tled to  deny  that  the  will  is  doubtful,  when  both  those  learned 
Judges,  though  upon  different  grounds,  held  it  clear.  More- 
over, even  if  I  admit  that  there  is  a  doubt  on  the  gift  in  the 
will,  before  I  can  hold  the  decision  below  to  be  right,  I  must 
see  that  the  codicil  quite  clearly  explains  that  doubt ;  other- 
wise we  are  still  in  the  doubt  that  the  will  left  us  in.  But 
in  truth  no  one  says  there  is  a  doubt ;  all  agree  that,  stand- 
ing by  itself,  a  perpetuity  was  constituted  by  the  v/ill ;  con- 
sequently the  codicil  must  be  undeniably  sufficient  to  alter 
that  original  gift,  and  cut  it  down  to  a  life-interest,  else  the 
gift  as  originally  made  must  stand.  This  is  quite  plain  and 
undeniable. 

*  We  come  now,  therefore,  to  the  codicil.  He  had  *  187 
given  William  his  annuity  and  the  residue  by  the  will. 
Then,  passing  over  the  first  codicil,  you  come  to  the  second, 
upon  which  the  decree  below  mainly  rests.  "  And  in  case  my 
son  William  shall  die  without  leaving  issue  male  lawfully 
begotten,  my  will  is,  that  after  the  decease  of  my  wife  Mary 
and  my  daughter  Julia  Louisa,  my  remaining  property  shall 
then  be  equally  divided  between  my  sister  Anne  Owen  and 
any  daughters  by  George  Taylor  Owen,  her  present  husband, 
she  may  have  then  living,  and  my  sister-in-law  Charlotte 
Heron."  In  short,  he  gives  it  away  from  his  issue  to  his 
sisters.  At  first  I  thought  there  was  very  little  in  the  argu- 
ment, and  that  it  savoured  of  refinement,  which  was  raised 
upon  the  use  of  the  word  and  ;  "  but  upon  further  consider- 
ation I  incline  to  go  along  with  that  view.  I  do  not  think  it 
necessary  for  the  case  ;  but  still  I  think  it  aids  it.  No  doubt, 
having  given  a  perpetuity  in  the  will,  if  he  meant  to  alter  and 
revoke  it,  cutting  a  perpetuity  down  to  a  life-interest,  he  would 
much  more  naturally,  be  he  a  learned  or  be  he  an  unlearned 
maker  of  an  instrument,  have  begun  with  any  other  word 
rather  than  the  word  "and;"  for  "and"  means  besides  — 
in  addition  to  —  add  this  —  not  except  this,  or  nevertheless, 
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but  add  what  is  to  follow ;  such  is  the  use  of  the  word  in 
common  parlance  ;  it  is,  and  moreover,"  "  over  and  above 
this,"  or,  ''besides;"  I  mean  to  give  something  more.  It 
savours  much  more  of  an  intention  to  add  to  than  to  take 
away,  —  to  enlarge  rather  than  to  cut  down,  —  to  extend 
rather  than  to  contract  what  had  been  given  before.  If  a 
man  had  given  at  first  a  large  estate,  and  then  meant  to  give 
a  much  less  one  ;  if,  having  first  given  an  absolute  interest, 
he  afterwards  chose  to  make  it  an  interest  for  life,  he  would 
be  much  more  likely  to  say,  "  Whereas  I  have  given  so  and 

so  by  my  will,  observe,  I  only  now  mean  to  give  so 
*  188   much  less."    I  therefore  think  the  observation  *  upon 

the  connecting  word  "  and "  aids  the  argument ;  I 
think  that  it  was  properly  made. 

But,  my  Lords,  the  thing  does  not  rest  upon  that,  because 
it  is  not  necessary  to  show  —  and  it  is  not  upon  those  who 
maintain  the  appellant's  contention  in  this  case  to  show  — 
that  the  codicil  meant  to  add  or  meant  to  confirm  what  was 
given  in  the  will ;  for  unless  the  codicil  revokes  —  unless  the 
codicil  retracts  —  unless  the  codicil  alters  the  will,  the  will 
shall  stand  ;  that  is  perfectly  clear.  Now,  does  it  alter  or 
retract  ?  It  seems  to  me  the  most  forced  construction  that 
can  be  put  upon  it,  the  one  which  does  the  greatest  possible 
violence  to  the  words  used,  and  to  the  manifest  intention 
which  they  show  forth,  is  to  hold,  as  was  done  below,  that 
this  is  an  alteration  or  a  revocation  of  the  will,  and  changes 
the  estate  first  given  into  a  life-estate.  "  After  the  decease 
of  my  wife,  if  my  son  William  shall  die  without  issue  male 
lawfully  begotten,  and  my  daughter  Julia  Louisa  shall  also 
die,  my  remaining  property  shall  be  equally  divided  between 
my  nieces."  Can  any  thing  be  conceived  less  likely  than  that 
a  person,  having  given  a  perpetuity  to  provide  for  his  own 
issue  and  their  descendants,  should  all  at  once  cut  it  down 
to  a  life-interest,  upon  what  event  ? —  the  death  of  one  of  the 
takers  without  issue  male.  Why  was  the  death  of  William, 
with  issue  male  or  without  issue  male,  —  above  all  things  with- 
out issue  male,  which  makes  it  still  more  inconceivable, — 
why  was  that  event  to  make  an  alteration  in  the  gift  already 
made  to  the  others?  The  things  are  totally  unconnected. 
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One  does  not  see  any  possibility  of  even  coupling  them,  much 
less  connecting  them,  together ;  they  are  events  foreign  to 
each  other ;  they  are  interests  utterly  unconnected  one  with 
another  ;  and  yet  the  construction  is,  that  having  given  a 
perpetuity  to  A.  and  B,,  two  of  his  children,  he  cuts  that 
down  to  a  life-interest,  because  C,  a  third  child,  dies 
without  leaving  issue  male.  It  is  a  *  thing  perfectly  *  189 
unintelligible ;  and  that  seems  to  have  struck  the  Lord 
Chancellor,  for  in  going  over  it  he  refers  to  it,  and  says, 
"  then  upon  a  certain  contingency  "  (which  he  does  not  name, 
but  it  is  plainly  the  one  I  have  mentioned ;  namely,  the  son 
William  dying  without  issue  male)  —  "then  upon  a  certain 
contingency,  not  perhaps  a  very  wise  one."  That  is  an  error 
of  the  reporter,  because  of  a  contingency  you  cannot  predi- 
cate wisdom  or  foolishness  ;  but  it  means  not  a  very  wisely 
considered  contingency.  His  Lordship,  in  all  probability, 
said,  "  upon  the  view  of  a  certain  contingency,  not  perhaps  a 
very  wise  view  ;  "  and  that  is  quite  intelligible.  No  doubt  he 
might  very  well  say  that,  because  it  is  very  far  from  being 
a  wise  view,  that  I  should  give  my  two  daughters  a  per- 
petuity, but  declare  that  it  shall  be  cut  down  to  a  life-inter- 
est in  poenam^  not  of  any  thing  they  shall  do,  but  in  poenam  of 
my  son  William,  to  whom  I  also  give  a  perpetuity,  dying 
without  issue  male.  This  is  really  so  far  from  being  wise, 
that  it  seems  to  be  perfectly  unintelligible.  Now  observe,  the 
whole  argument  of  the  Lord  Chancellor  of  Ireland  proceeds, 
and  must  of  necessity  proceed,  upon  the  assumption,  that 
my  remaining  property  "  means  one  thing,  and  one  thing 
only  ;  namely,  all  that  I  have  given,  except  what  I  have  given 
William,  —  all  the  rest  of  my  estate  already  given  ;  because 
nothing  else  will  take  it  out  of  Julia  Louisa  and  the  other. 
Upon  the  death  of  my  wife  and  Julia  Louisa,  all  my  property 
shall  be  equally  divided,  including  the  residue,  subject  to 
their  life-interest  and  that  which  I  have  given  by  my  will  to 
the  two  daughters.  If  you  can  beheve  that  the  words  re- 
maining property  "  mean  every  thing  beyond  the  life-inter- 
est that  I  have  given  in  my  will,"  —  if  you  can  supply  all 
those  words,  and  say  that  he  means  thereby  to  give  that 
excess  to  the  collaterals,  to  the  nephews  and  nieces,  —  then 
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you  can  understand  that  this  revokes  the  grant  in  the  will. 

But  if  you  do  not  believe  that,  you  do  not  advance  a 
*  190  hair's  *  breadth  towards  the  conclusion  at  which  the 

Court  below  arrived  ;  namely,  an  alteration  and  revok- 
ing of  the  gift  in  the  will.  Moreover,  you  must  be  quite 
sure  that  such  is  the  meaning,  and  that  the  words  "my 
remaining  property  "  can  have  none  other ;  because  the  will 
is  clear,  and  you  cannot  revoke  or  alter  it  unless  the  codicil  is 
a  clear  alteration.  Sir  E.  Sugden  considers  "  remaining  prop- 
erty "  to  include  not  merely  the  residue  given  to  William,  for 
whose  death  without  issue  male  he  was  providing,  but  all  that 
he  had  before  given  in  the  will  to  the  other  children  beyond 
their  life-interest.  How  can  the  words  remaining  property  " 
possibly  mean  any  such  thing  ?  How  can  words  clearly  resid- 
uary dispose  of  particular  gifts  made,  and  made  before  you 
have  any  right  to  talk  of  a  residue  at  all  ?  Can  any  thing  be 
more  clear  than  that,  having  given  a  residue  to  William,  when 
he  is  providing  for  the  event  of  William's  decease,  he  dis- 
poses of  that  residue  by  the  not  inappropriate  words  "  remain- 
ing property  ?  " 

My  Lords,  I  ought  to  have  mentioned,  before  I  dismissed 
the  consideration  of  Wild's  Case,  that  the  rule  (which  nobody 
disputes,  which  Sir  Edward  Sugden  expressly  acknowledges 
himself,  and  which  every  lawyer  must  admit)  —  the  rule  that 
words  which  would  give  an  estate  tail  in  real  property,  if 
applied  to  personalty,  give  an  absolute  interest,  has  always 
gone  upon  the  assumption  that  such  words  as  are  used  in 
Wild's  Case,  and  such  words  as  are  used  in  this  case,  if  they 
would  convey  an  estate  in  realty,  would  pass  an  absolute 
interest  in  personalty.^  That  is  the  common  rule  ;  it  is  ad- 
mitted upon  all  hands  to  be  an  undeniable  principle  of  law ; 
none  of  the  cases  will  ever  be  found  to  go  against  it,  and  Sir 
Edward  Sugden  himself  admits  it  to  be  the  law ;  yet  this  rule 
really  appears  to  assume  that  Wild's  Case  applies  to  personal 
as  well  as  to  real  estate.   I  have  here  stepped  aside  merely  to 

'  See  Audsley  v.  Horn,  1  De  G.,  F.  &  J.  236,  237;  Albee  v.  Carpen- 
ter, 12  Cush.  382;  Hall  v.  Priest,  6  Gray,  21,  22;  2  Kent,  353,  354. 
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add  that  which  I  had  omitted  to  mention  in  its  right  place  ; 
nor  was  it  necessary  to  the  argument. 

*  But  now  there  is  the  third  codicil.  It  is  needless  *  191 
to  go  into  it  further,  because  I  am  quite  clearly  of  • 
opinion,  that  unless  the  second  codicil  cuts  down  the  perpe- 
tuity to  a  life-estate  which  is  given  by  the  will,  there  is  an 
end  of  the  question,  and  the  will  must  stand  giving  a  per- 
petuity. But  the  third  codicil  appears  to  me  materially  to 
support  the  same  conclusion.  It  appears  to  me  to  be  quite 
clear  that  the  testator  meant  not  to  cut  down  what  he  had 
given,  but  to  increase  it.  Upon  the  death  of  William  with- 
out issue  male,  he  gives  over  —  not  very  rationally,  I  admit  — 
the  part  become  vacant,  from  the  daughters  to  the  collat- 
erals ;  but  to  carry  that  irrational  provision  one  inch  further 
than  he  carried  it,  and  to  add  the  absurdity  of  cutting  down 
the  perpetuity,  which  is  given  by  the  will,  to  a  life-interest 
on  account  of  those  words  in  the  codicil,  is,  in  my  humble 
apprehension,  a  course  utterly  impossible  for  your  Lordships 
to  pursue. 

My  Lords,  upon  the  whole,  therefore,  I  am  of  opinion  — 
and  my  high  respect  for  both  the  learned  Judges  below  is  my 
reason  for  trespassing  so  long  upon  your  Lordships'  attention 
in  giving  that  opinion  —  I  am  of  opinion,  upon  the  grounds 
which  I  have  stated,  that  the  codicils  do  not  vary,  except 
indeed  they  may  be  thought  rather  to  extend,  the  gift  of  the 
will,  and  consequently  that  that  gift  is  a  perpetuity  ;  that  the 
decree  of  Lord  Plunket  being  right,  ought  not  to  have  been 
reversed  upon  rehearing ;  and  that,  consequently,  your  Lord- 
ships ought  to  reverse  the  reversing  decree,  which  will  have 
the  effect  —  and  only  the  effect  —  of  setting  up  the  original 
decree  in  the  cause. 

Lord  Cottenham.  —  Both  Lord  Plunket  and  Sir  Edward 
SuGDEN  were  of  opinion  that  the  annuities  are  perpetuities. 
The  different  annuities,  however,  stand  upon  a  somewhat 
different  footing.  The  two  annuities  given  to  the  daughters 
have  the  addition  to  them  which  raised  the  question  in 
Wildes  Case;  because  the  gift  to  them  is  to  them  "  and 
*  their  children."    The  gifts  to  the  wife,  and  to  the  *192 
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mother  of  the  wife,  are  for  life  ;  but  there  are  two  grounds 
applicable  to  them  all,  which  seem  to  me  to  leave  no  doubt 
as  to  all  amounting  to  a  perpetuity.  Now  those  two  grounds 
are,  first,  that  which  is  relied  on  by  Sir  Edward  Sugden, 
of  this  being  a  gift  of  property  producing  the  amount  of  the 
annuity.  The  expression  is,  that  his  property  shall  produce 
three  several  sums.  The  other  ground,  which  is  equally 
effective  for  the  purpose  of  showing  that  these  annuities  are 
to  be  considered  in  their  extent  as  perpetuities,  is  that  the 
testator  deals  with  them  as  being  in  existence,  and  operative 
beyond  the  period  of  the  lives  of  those  who  are  first  to  enjoy 
them.  Take  the  case  of  the  daughters ;  the  gift  is  of  an 
annuity  to  themselves  and  their  children,  there  being  no 
children  in  existence.  Now,  in  what  way  the  law  would 
operate  so  as  to  protect  as  far  as  possible  the  interests  of  the 
children  might  become  a  question ;  but  it  is  quite  obvious 
that  ^  the  testator  did  not  intend  the  extent  of  the  gift  so 
given  to  be  limited  to  the  lives  of  the  daughters.  Again,  he 
gives  to  his  wife  an  annuity  during  her  life  of  lOOL  a  year, 
and  to  the  mother  of  his  wife  another  annuity  of  lOOZ.  a  year; 
but  were  those  annuities,  those  annual  payments,  to  be  ter- 
minated by  the  death  of  the  two  persons  who  were  thus  to 
ake  ?  So  far  from  it,  he  says,  "  The  said  annuities,  after 
the  decease  of  my  wife  and  her  mother,  to  be  equally  divided 
between  my  three  children."  Well,  then,  whatever  it  might 
be,  it  cannot  be  that  the  duration  of  the  subject-matter  of 
the  gift  was  to  be  measured  by  the  life  of  the  first  taker ; 
because  he  actually  provides  who  shall  enjoy  this  property 
after  the  expiration  of  those  lives.  We  have,  therefore,  not 
only  the  property  directed  to  produce  the  annuities,  which 
annuities  are  clearly  to  last  longer  than  the  lives  of  those 
who  are  first  to  enjoy  them,  but  we  have  a  disposition  of  the 
interest  in  the  subject-matter  of  the  gift  more  extensive  than 

the  duration  of  those  lives. 
*  193      *  Now,  both  those  circumstances  occurred  in  a  case 

which  has  been  referred  to,  of  PMlipps  v.  Chamber- 
laine.  (a)    In  that  case  the  Master  of  the  Rolls,  Lord  Alvan- 


(a)  4  Ves.  51;  see  p.  58. 
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LEY,  thus  expressed  himself :  Upon  the  residuary  clause,  it 
is  said,  the  legal  import  is  to  give  nothing  but  the  dividends 
and  interest  of  the  surplus  for  the  respective  lives  of  these 
four  persons ;  for  there  are  words  of  severance.  I  am  not 
prepared  to  say  that  I  ever  heard,  that,  where  a  testator 
gives  for  ever  and  without  limitation  the  dividends  and  inter- 
est to  accrue  upon  the  residue  of  his  personal  property,  that 
would  not  carry  the  whole  interest.  If  the  words  '  for  ever ' 
were  added,  I  suppose  it  would  not  be  contended  that  it 
would  not  carry  the  principal  also,  though  without  the  word 
'  executors,'  for  there  would  be  nobody  who  could  ever  claim 
the  capital;  and  if  I  was  to  rest  upon  the  first  part  of  the 
clause  only,  I  should  apprehend  that  where  the  dividends 
and  interest  of  the  residue  are  given  absolutely  to  the  trustee 
and  his  heirs,  upon  trust  to  pay  the  interest  and  dividends  to 
A.  from  time  to  time  without  any  limitation  of  duration,  it 
would  carry  the  whole  interest,  even  without  the  aid  of  the 
subsequent  part  of  this  clause  directing  the  shares  to  be  paid 
at  the  age  of  twenty-one,  with  benefit  of  survivorship  in  case 
of  the  death  of  any  of  them  before  that  age  ;  from  which  I 
think  a  fair  inference  arises.  It  is  impossible  to  suppose  such 
an  absurdity  as  would  result  from  the  contrary  construction. 
An  absurdity  may  be  so  great  as  to  raise  a  necessary  implica- 
tion. A  Judge  must  divest  himself  of  common  sense  to  im- 
pute such  an  absurdity  to  a  testator  as  to  suppose  that  he 
gives  the  interest  to  them  for  their  respective  lives  only,  and 
that  if  any  one  shall  die  under  the  age  of  twenty-one  then 
that  share  given  for  life  only  shall  survive  to  the  others ;  and 
so  if  more  than  one  die  under  that  age  ;  but  if  any  of 
them  should  live  to  attain  twenty-one,  in  that  *  case  it  *  194 
should  not  go  over  to  the  survivors,  but  be  undisposed 
of.  That  part  of  the  clause  is  perfectly  satisfactory  to  show 
that  he  did  intend  to  give  them  the  absolute  interest.  If 
they  were  only  to  have  an  interest  for  life,  of  what  conse- 
quence would  their  deaths  before  the  age  of  twenty-one  be  ? 
If  they  had  it  only  for  their  lives,  there  would  be  no  part  or 
share  for  the  survivor  to  have.  It  would  be  o-one  with  their 
deaths.  Their  living  to  the  age  of  twenty-one  would  have 
no  effect.   It  is  clear  he  meant  to  give  an  interest  that  would 
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survive,  even  independent  of  the  circumstance  that  it  is  given 
as  a  residue  ;  and  it  must  always  be  remembered,  that  when 
the  residue  is  given  every  presumption  is  to  be  made  that  he 
did  not  intend  to  die  intestate.  Add  to  that  the  concluding 
part,  that  if  three  out  of  the  four  shall  die  during  their  minor- 
ity, the  survivor  is  to  be  entitled  '  to  the  whole  residue  and 
surplus  aforesaid.'  It  is  said  those  words  must  be  restrained 
to  the  whole  surplus  dividends ;  but  that  is  not  the  usual 
sense." 

Now  this  is  a  distinct  decision  upon  a  case  very  similar  to 
the  present,  so  far  as  there  is  a  gift  of  the  interest  of  a  fund 
to  certain  persons,  and  a  direction  that  after  the  death  of 
those  persons  it  should  go  to  some  other  person.  In  the  case 
before  Lord  Alvanley,  it  was  to  go  amongst  the  survivors, 
and  here  it  is  to  different  individuals ;  both  showing  that  the 
duration  of  the  subject-matter  of  the  gift  was  not  to  be  con- 
fined to  the  life  of  the  person  who  was  to  take,  but  that  it 
was  to  have  some  further  duration,  and,  if  it  was  to  have  some 
further  duration,  no  other  period  can  be  fixed  for  that  dura- 
tion short  of  making  it  perpetual. 

Upon  the  face  of  the  will,  therefore,  no  doubt,  I  think,  can 
arise,  that  all  these  annuities  were  perpetual  annuities ;  that 
is  to  say,  they  were  gifts  of  so  much  property  as  should  pro- 
duce the  income  which  he  prescribed  as  the  amount  of  the 

gifts  that  he  intended  for  these  individuals. 
*  195  *  Now,  in  the  events  which  have  happened,  of  the 
death  of  Mary,  and  the  death  of  the  widow  of  the  tes- 
tator and  her  mother,  Julia  Louisa  had  her  own  annuity  of 
100?.  a  year,  and  she  had  one-half  of  the  annuity  Avhich  Mary 
was  intended  to  have,  —  making  1501.  a  year,  —  and  she  had 
one-half  of  the  two  annuities  given  to  the  widow  of  the  tes- 
tator and  to  the  mother  of  that  widow,  so  that  she  had  250L 
a  year  in  perpetuity ;  or,  in  other  words,  she  had  property 
producing  2301.  a  year,  and  that  in  perpetuity.  That  was 
the  provision  which  the  testator  very  anxiously  provided  for 
her  by  his  will.  He  gives  that  as  a  provision  which  he  in- 
tended that  his  daughter  Julia  Louisa  should  possess.  To 
the  son  he  gives  the  residue  ;  and  he  provides  by  the  will,  in 
certain  events,  that  the  son  shall  have  also  some  part  of  the 
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annuity  which  he  had  before  given.  He  was  to  take  one-half 
of  the  annuity  of  Mary  on  Mary's  death,  and  he  was  also  to 
partake  of  the  annuities  given  to  the  widow  and  the  widow's 
mother ;  but  as  he  was  also  entitled  to  the  residue,  the  an- 
nuities payable  out  of  the  residue  would  of  course  in  his 
hands  fall  into  the  residue,  because  he  would  be  entitled  to 
the  fund  out  of  which  those  annuities  were  to  be  paid. 

Then  the  testator  makes  the  codicil  upon  which  the  deci- 
sion of  Sir  Edward  Sugden  is  made  to  turn.  He  had  given 
the  residue,  he  had  given  property  producing  a  certain  in- 
come, in  the  events  which  have  happened,  to  his  daughter 
Julia  Louisa, — having  provided  in  the  first  codicil  for  the  dis- 
position of  Mary's  annuity,  she  having  died ;  and  here  I  think 
the  word  "  and  "  is  of  extreme  importance,  because  it  does 
necessarily  connect  the  provision  which  he  made  on  the 
actual  death  of  Mary  with  the  prospective  provision  which 
he  thinks  proper  to  make  on  the  possible  death  of  the.  son. 
Now,  reading  those  two  codicils  together,  which  I  think  is 
essentially  necessary  for  the  purpose  of  seeing  what  is  the 
meaning  of  the  testator  in  the  codicil  upon  which  the 
question  turns,  we  find  that  he  says,  It  *  having  *  196 
pleased  Almighty  Providence  to  take  away  my  daugh- 
ter Mary,  it  becomes  necessary  to  alter  the  disposition  of  my 
property  after  my  decease  as  far  as  relates  to  her.  I  there- 
fore now  declare  it  to  be  my  will,  and  I  hereby  direct  that 
the  lOOZ.  per  annum,  &c.,  provided  as  within  directed  for  my 
daughter  Mary  "  (and  that  et  ecetera  "  must  clearly  mean 
the  interest  she  was  to  take  in  the  other  annuities,  in  the 
event  of  the  death  of  those  who  are  first  to  enjoy  them), 
"  shall  be  divided  equally  between  my  daughter  Julia  Louisa 
and  my  son  William,  and  that  my  will,  as  within  expressed, 
shall  remain  in  all  other  respects  unaltered."  He  then  clearly, 
up  to  that  period  at  least  (for  he  so  states  in  express  terms), 
did  not  mean  that  any  other  provision  in  the  will  should  be 
altered ;  but  he  did  mean  that  upon  Mary's  death,  and  her 
annuity  therefore  being  released,  it  should  be  divided  equally 
between  the  two  other  children  ;  namely,  the  son,  and  the 
daughter  Julia  Louisa.  "  And  in  case  "  —  (I  now  take  up 
the  words  the  testator  has  used  in  the  next  codicil,  which  was 
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made  a  considerable  period  of  time  after  the  first,  and,  seeing 
what  he  had  done  in  the  event  of  Mary's  death,  it  is  quite 
clear  he  intended  to  carry  on  the  same  provision,  and  to  pro- 
vide for  another  event  which  he  thought  might  happen)  • — 
"  And  in  case  my  son  William  shall  die  without  leaving  issue 
male  lawfully  begotten,  my  will  is,  that  after  the  decease  of 
my  wife  Mary  and  my  daughter  Julia  Louisa,  my  remaining 
property  shall  then  be  equally  divided  between  "  the  persons 
named.  What  is  the  natural  and  obvious  meaning  of  that 
provision  ?  What  is  the  event  which  is  to  make  it  necessary 
—  and  which  alone  is  to  make  it  necessary  —  for  him  to  alter 
the  disposition  of  his  property  ?  It  is  not  an  alteration  of  the 
intention  as  expressed  in  the  will,  and  which  continues  to 
operate  if  William  shall  not  die  without  issue  male.  It  is  a 
provision  to  take  place  only  if  William  shall  die  without  issue 

male ;  that  is,  according  to  the  intention  expressed  in 
*  197  the  *  codicil,  if  William  should  die  without  issue  male 

he  would  not  become  the  object  of  his  annuity.  Then 
he  has  to  dispose  of  the  part  of  his  property  which  in  that 
event,  and  according  to  the  intention  he  then  entertained, 
would  remain  to  be  disposed  of.  Why  then  he  uses  a  word, 
though  not  identical,  of  the  same  meaning.  The  event  in 
which  this  disposition  was  to  take  place  was  the  death  of 
William.  The  death  of  William  would  obviously  make  it 
necessary  to  dispose  of  that  which  he  had  provided  for  Wil- 
liam, because  the  death  of  William  had  nothing  to  do  with 
that  which  he  had  given  to  his  daughter  Julia  Louisa.  But 
then,  is  there  any  ambiguity  in  the  expression?  The  event 
he  expressly  refers  to  is  the  death  of  William  as  the  release 
of^  the  property  given  to  William.  What  is  the  property 
given  to  William  ?  Why,  in  the  will  it  is  the  residue  of  his 
property,  and  in  the  codicil  it  is  "  remaining  property." 
What  is  the  meaning  of  "  remaining  property  "  ?  That 
which  the  testator  has  not  before  disposed  of.  That  is  the 
technical  meaning.  Nobody  speaks  of  a  residue  in  a  will  in 
any  other  sense  than  as  that  which  he  has  not  specifically 
given.  What  he  has  before  disposed  of  forms  no  part  of  the 
residue.  Now,  can  a  gift  of  a  money  legacy  in  a  will  be  re- 
voked or  altered  by  a  subsequent  gift  of  the  residue  ?  and  if 
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it  cannot  be  revoked  in  a  will  by  a  subsequent  gift  of  the  res- 
idue, how  can  it  be  revoked  by  a  codicil,  all  which  constitute 
one  testamentary  disposition,  and  are  to  be  considered  with 
reference  one  to  the  other  ?  With  all  the  deference  I  feel  for 
the  opinion  of  a  very  learned  and  very  distinguished  Judge, 
I  cannot  entertain  a  doubt  upon  the  construction.  I  consider 
it  perfectly  plain  that  he  was  alluding  only  to  that  portion  of 
his  property  which  on  the  death  of  William  would,  according 
to  his  view  of  the  interests  of  his  children,  be  to  be  disposed 
of,  and  that  he  is  disposing  of  that,  and  of  nothing  else ;  that 
he  is  disposing  of  that  which  is  residue,  which  residue 
he  had  given  to  William,  *  and  which  residue  in  the  *  198 
event  of  William's  death  he  intended  to  dispose  of  in 
a  different  manner. 

If  there  was  more  ambiguity  in  this  codicil,  no  doubt  it 
might  require  more  consideration  ;  but  in  the  view  I  take  of 
it,  it  is  perfectly  plain  what  the  testator  meant.  We  have 
the  description  of  the  property  and  the  event  all  correspond- 
ing ;  and  the  question  is,  whether  he  meant  by  this  codicil  to 
revoke  what  he  had  given  to  Julia  Louisa,  and  to  cut  down 
that,  which  before  by  all  the  authorities  was  to  be  a  per- 
petuity, to  a  life-estate  ;  or  whether  he  merely  meant  to 
dispose  of  that  which  he  had  before  given  to  William.  I 
consider,  according  to  the  natural  and  obvious  construction 
of  this  codicil,  he  meant  only  to  dispose  of  that  which  he 
had  before  given  to  William,  and  that  the  annuities  to  Julia 
Louisa  remain  just  as  they  were  on  the  face  of  the  will. 

Lord  Campbell.  —  My  Lords,  I  am  likewise  of  opinion 
that  the  decree  of  Lord  Chancellor  Sugden  ought  to  be  re- 
versed. I  consider  that  the  will  gives  perpetual  annuities  to 
the  testator's  children,  and  that  they  are  not  afterwards  cut 
down  to  a  life-interest  by  any  codicil. 

Both  the  Lord  Chancellors  whose  decrees  are  under  con- 
sideration agree,  although  on  different  grounds,  that  under 
the  will  perpetual  annuities  are  taken  by  the  children.  It 
is  not  now  necessary  to  give  any  opinion  upon  the  question 
whether  the  rule  in  Wild's  Case  applies  to  a  bequest  of  per- 
sonalty ;  and  I  content  myself  with  observing  that  I  do  not 
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consider  myself  bound  by  Lord  Chancellor  Sugden's  doctrine 
on  this  subject.  The  rule  in  Wild's  Case  (to  be  distinguished 
from  the  decision^  for  in  truth  the  question  did  not  there 
arise)  seems  to  proceed  on  this  principle,  —  that  if  there  be 
a  devise  to  the  parent  and  unborn  children,  as  they  can 
neither  take  as  joint-tenants  nor  in  remainder,  the  law  will  do 

all  it  can  for  their  benefit,  by  construing  this  an  estate 
*  199  tail  in  the  parent ;  so  *  that  if  the  estate  tail  be  not 

barred,  the  children  may  successively  take.  I  am  not 
clear  that  this  principle  may  not  be  applied  to  a  bequest  of 
personalty ;  for  it  would  certainly  be  a  benefit  to  the  chil- 
dren to  hold  that  the  parent  takes  an  absolute  interest  in- 
stead of  a  mere  life-interest,  although  there  is  no  certainty 
that  the  children  will  take  any  part  of  the  property  on  the 
death  of  the  parent,  and  if  they  do  it  is  by  the  Statute  of 
Distributions,  and  not  by  the  form  of  the  gift.  You  would 
do  great  violence  to  the  expressed  will  of  the  testator  by  en- 
tirely striking  out  from  the  will  the  words  in  favour  of  the 
children  ;  and  it  is  possible  you  may  best  effectuate  his  inten- 
tions by  holding  that  the  parent  takes  a  quasi  estate  tail  in 
the  personalty,  which  would  give  him  the  absolute  disposal 
of  it,  but  which  may  lead  to  its  being  distributed  among  the 
children  at  his  death. 

But  on  the  ground  taken  by  Lord  Chancellor  Sugden,  that 
this  will  dedicates  the  corpus  of  a  fund  to  the  purchase  of 
annuities,  the  annuities  in  question  must  be  considered  as 
granted  in  perpetuity,  and  not  merely  for  the  life  of  the  first 
takers. 

Agreeing,  then,  with  both  Lord  Chancellors  as  to  the  effect 
of  the  will  taken  by  itself,  I  have  only  to  see  whether  the 
perpetual  annuities  thereby  granted  are  cut  down  to  a  life- 
interest  by  any  of  the  codicils. 

It  is  admitted  that  the  first  codicil  has  no  such  operation, 
as  it  merely  provides  for  an  equal  division  between  the  tes- 
tator's son  and  daughter  Juha  of  the  interest  which  would 
have  been  taken  under  the  will  by  his  deceased  daughter 
Mary. 

But  it  is  the  second  codicil  which  is  relied  upon  by  the 
respondents.    If  that  codicil  disposed  of  the  property  which 
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the  will  gives  to  the  daughters,  I  think  a  powerful  argument 
might  be  deduced  from  it,  as  it  directs  that  if  his  son  should 
die  without  leaving  issue  male,  on  the  death  of  his  wife 
and  his  daughter  Julia,  his  "  remaining  property " 
*  shall  be  divided  among  certain  collateral  relations  ;  *  200 
but  the  foundation  of  this  argument  is,  that  in  the 

remaining  property  "  is  included  the  property  given  by  the 
will  to  the  daughters.  This  is  not  the  natural  construction 
of  the  codicil,  and  I  have  heard  no  reason  assigned  to  prove 
that  it  is  the  true  construction.  The  words  after  "  the  de- 
cease of  my  wife  Mary  and  my  daughter  Julia  "  only  indicate 
the  time  at  which  the  gift  to  the  collateral  relations  was  to 
take  effect,  and  not  what  was  meant  to  be  given  to  them.  I 
conceive  that  the  second  codicil  only  deals  Avith  the  residue 
left  to  the  son  hj  the  will,  and  that  by  "  remaining  property  " 
in  the  codicil  the  testator  means  exactly  the  same  thing  as  by 
the  "  residue  of  his  property  "  in  the  will.  If  the  codicil  does 
not  deal  with  the  annuities  granted  to  the  children,  of  course 
it  can  have  no  effect  in  cutting  down  these  annuities  from  a 
perpetuity  to  a  life-int'erest. 

I  must  say  that  the  construction  contended  for  by  the 
respondents  unnecessarily  imputes  to  the  testator  the  gross 
injustice  and  absurdity  of  depriving  the  children  of  his 
daughter  of  the  provision  he  had  made  for  them,  and  leav- 
ing the  whole  of  his  property  to  collateral  relations,  upon 
the  contingency  of  his  son  dying  without  issue  male  ;  I 
therefore  clearly  think  that  there  is  nothing  in  the  second 
codicil  to  affect  the  interest  which  Julia  took  in  the  annuities 
under  the  will. 

The  third  codicil  is  only  brought  forward  by  the  appellants 
for  the  purpose  of  disproving  the  contradiction  sought  by  the 
respondents  to  be  put  upon  the  second,  and,  therefore,  need 
not  be  further  considered. 

I  agree  with  Lord  Chancellor  Plunket  as  to  the  reversion- 
ary annuities,  as  well  as  to  the  annuity  of  lOOL  given  to  each 
of  the  testator's  daughters  for  themselves  and  their  children ; 
because,  although  the  rule  in  Wildes  Case  cannot  probably  be 
applied  to  the  former,  yet  the  reason  given  by  Lord 
Chancellor  Sugden  is  equally  applicable  *  to  them  all ;  *  201 
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and  the  division  directed  between  the  three  children  is  more 
suitable  to  the  corpus  of  the  fund  from  which  annuities  were 
to  be  paid  than  to  life-annuities. 

I  would  observe  that  I  should  rather  deprecate  the  appli- 
cation of  any  technical  rule  to  the  construction  of  a  will  of 
personalty.  By  this  course  of  proceeding  the  law  of  Scotland 
has  got  into  such  a  preposterous  state  that  we  were  yesterday 
obliged  to  hold  that  a  disposition  of  a  sum  of  money,  which 
was  expressly  to  the  parent  for  life,  remainder  to  unborn 
children  in  fee,  gave  the  fee  to  the  parent.  Here  it  is  a  pure 
question  of  intention,  to  be  gathered  from  the  language  of  the 
will.  It  is  admitted  that  the  intention  of  the  testator  was  to 
give  perpetual  annuities  ;  and  I  see  nothing  to  prevent  that 
intention  from  being  carried  into  effect. 

Upon  the  points  brought  by  appeal  before  us  in  this  case, 
I  therefore  think  that  the  decree  of  Lord  Chancellor  Sugden 
should  be  reversed,  and  that  of  Lord  Chancellor  Plunket 
affirmed. 

Mr.  Bethell.  —  Will  your  Lordships  allow  me  to  ask  how 
far  your  Lordships'  order  will  extend  ? 

Lord  Brougham.  —  We  only  mean  to  reverse  that  portion 
of  the  decree  appealed  from,  which  reverses  the  original  de- 
cree of  Lord  Plunket.  If  any  thing  has  been  done  below 
which  is  consequental  on  reversing  Lord  Plunket's  decree, 
that  which  is  done  consequentially  must  be  undone  also  :  so 
that  you  had  better  ascertain,  within  a  reasonable  time,  what 
has  actually  been  done  in  Ireland,  and  then  give  us  the  form 
of  a  decree,  showing  it  to  the  other  side,  in  order  that  there 
may  be  no  doubt.  Otherwise,  applications  will  be  made  in 
Ireland  as  if  something  stood  which  does  not  stand,  and  as  if 
something  was  reversed  which  is  not  reversed.  We  cannot 
exhaust  the  subject  without  seeing  what  has  been  actually 
done. 

*  202      *  Mr.  Bethell.  —  Do  your  Lordships  think  this  is  a 
proper  case  to  direct  the  costs  of  the  appeal  to  come 
out  of  the  estate  ?    The  Lord  Chancellor  below  gave  the 
costs  of  the  rehearing. 
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Lord  Brougham.  —  Upon  the  principle  of  the  doubt  having 
arisen  from  the  form  of  the  instrument  (which  is  the  proper 
principle,  no  doubt),  I  think  we  may  consider  that  when  you 
come  with  your  frame  of  the  decree.  Were  the  costs  given 
of  the  rehearing  ? 

Mr.  Bethell.  —  Yes,  my  Lord. 

Lord  Brougham.  —  The  question  is,  whether  this  House, 
as  is  usual  in  cases  of  appeal,  should  not  put  itself  in  the 
position  of  the  Court  below,  and  give  the  same  judgment 
which  ought  to  have  been  given  upon  the  rehearing. 

Lord  Cottenham.  —  If  Sir  Edward  Sugden  had  taken  the 
same  view  of  the  case  which  we  have  taken,  instead  of  direct- 
ing the  costs  to  be  paid  out  of  the  estate  he  probably  would 
have  refused  the  rehearing,  with  costs.  Therefore  the  judg- 
ment of  this  House,  as  it  stands,  reversing  Sir  Edward  Sug- 
den's  decree,  protects  the  parties  out  of  whose  property  the 
costs  were  directed  to  be  paid  from  that  part  of  the  decree 
as  well  as  the  rest.  But  then  comes  the  question  which  Mr. 
Bethell  raises,  whether  the  circumstances  are  such  as  to  make 
it  right  that  the  costs  of  this  proceeding  should  come  out  of 
the  estate.    I  am  very  much  disposed  to  think  they  ought. 

Lord  Brougham.  —  I  am  very  much  disposed  to  think  so 
too  ;  at  all  events,  I  think  you  ought  not  only  not  to  pay 
your  costs  of  the  rehearing,  but  that  you  ought  to  have  your 
costs  of  the  rehearing.  The  only  question  is,  whether  they 
ought  not  to  come  out  of  the  estate.  It  is  the  same  thing 
to  you,  as  you  do  not  take  the  residue  ;  consequently  you  are 
not  damaged  by  the  costs  coming  out  of  the  estate.  The 
other  parties,  the  collaterals,  take  the  residue ;  therefore  it 
comes  to  the  same  thing. 

Lord  Campbell.  —  The  question  arises  upon  a  very 
obscure  *  will ;  therefore  it  is  very  proper,  I  think,  *  203 
that  all  the  costs  should  be  paid  out  of  the  estate. 

Lord  Cottenham.  —  The  result  will  be,  that  the  decree  on 
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the  rehearing  is  reversed  altogether,  with  costs  ;  and  that  the 
costs  of  the  proceedings  before  this  House  will  be  paid  out  of 
the  estate.^ 

(The  order  subsequently  made  by  the  House,  after  reciting 
the  decrees  of  the  2d  February,  1841,  and  the  4th  of  Febru- 
ary, 1842,  proceeded  thus  :  It  is  hereby  ordered,  declared, 
and  adjudged,  that  the  several  annuities  of  150^.  and  lOOZ., 
making  together  250?.,  be  deemed  perpetual  annuities  ;  and 
that  the  appellant  John  Stokes  is  entitled  during  his  life  to 
receive  and  be  paid  the  amount  of  the  said  annuities,  and 
that  the  appellant  Louisa  Stokes,  the  minor,  is  entitled 
thereto,  in  perpetuity,  after  the  decease  of  the  said  John 
Stokes  ;  and  it  is  further  declared  that  the  said  annuity  of 
250Z.  is  well  charged  on  all  the  chattels  real,  and  other  the 
personal  estate  of  the  said  testator  William  Heron,  the  elder, 
deceased.  And  after  the  payment  of  the  costs  decreed  to  be 
paid,  and  setting  apart  a  fund  for  payment  of  the  costs  of 
this  appeal  as  herein  after  adjudged,  it  is  ordered  that  a  suffi- 
cient portion  of  the  said  personal  estate  be  allocated  and  set 
apart  by  the  master  as  a  fund  for  the  payment  of  the  said  an- 
nuities, and  also  for  payment  of  arrears  of  the  same.  And  it 
is  further  ordered,  that  the  costs  of  this  appeal  be  paid  out  of 
the  funds  in  Court  to  the  credit  of  this  cause,  said  costs  to  be 
certified,  &c.  And  it  is  further  ordered,  that  all  such  other 
parts  of  the  said  decree  of  the  4th  February,  1842,  as  are  in- 
consistent with  or  at  variance  with  the  decree  and  directions 
hereby  made  and  given,  be,  and  the  same  are  hereby  reversed. 
And  it  is  further  ordered,  that  the  cause  be  remitted  back  to 
the  Court  of  Chancery  in  Ireland,  to  proceed  and  do  therein 
as  shall  be  just  and  consistent  with  these  declarations,  direc- 
tions, and  orders.) 

1  See  Piers  v.  Piers,  2  H.  L.  Cas.  386,  387;  2  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  1503;  Eyre  v.  M'Dowell,  9  H.  L.  Cas.  619. 
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Frances  Clementina  Rennie,  with  consent 
of  Richard  Rennie,  her  husband,  the  said 
R.  Rennie  for  his  interest,  and  their  chil- 
dren by  their  said  father  


James  Ritchie  Respondent. 


Wife's  /Separate  Estate.    Alimentary  Debt.  Assignment. 

A  testator  in  Scotland  gave  all  his  property  to  trustees  ;  first,  to  pay  his 
debts  ;  secondly,  to  pay  Mrs.  R.  (a  married  woman)  so  much  of  the 
annual  proceeds  as  they  might  deem  necessary  for  the  support  of  her 
and  family  during  her  life,  declaring  the  same  to  be  alimentary  and 
exclusive  of  her  husband,  and  not  to  be  attachable,  nor  assignable, 
nor  subject  to  any  deeds  or  debts  of  her  or  her  husband.  The  acting 
trustee,  with  consent  of  Mrs.  R.,  assigned  to  her  alimentary  creditor 
the  rents  of  the  trust  property  ;  first,  to  pay  debts  affecting  it ; 
secondly,  to  pay  part  of  the  rents  to  Mrs.  R.  for  aliment  ;  thirdly,  to 
apply  the  residue  in  payment  of  the  debts  due  to  the  assignee. 

Held^  that  the  assignment  was  void  on  three  grounds;  viz. :  — 

1st.  It  was  not  competent  to  the  trustees  to  substitute  another  person  for 
himself  in  the  trust,  — which  was  the  effect  of  the  assignment, ^ 

2d.  The  rule  of  law  in  Scotland  requiring  the  concurrence  of  the  husband 
in  his  wife's  deed  could  not  be  dispensed  with  by  his  absence  abroad 
at  the  time  for  a  temporary  purpose  only. 

3d.  The  assignment  was  void,  as  it  violated  the  express  prohibition 
against  alienation  :  ^  and  in  this  respect  the  law  in  Scotland  is  the 
same  as  in  England. 


This  was  an  appeal  against  several  interlocutors,  herein 
after  stated,  pronounced  by  the  Lords  Ordinary  and  the 
Court  of  Session  in  Scotland,  in  conjoined  actions,  which  re- 

^  See  Finlay  v.  Howard,  2  Dr.  &  W.  490;  Cooper  v.  Day,  1  Rich. 
Eq.  26  ;  Alexander  v.  Alexander,  2  Ves.  Sen.  643;  Perry  Trusts,  §§  274, 
401,  408. 

2  See^osf,  pp.  234,  235,  note  (1). 
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lated  to  the  validity  of  a  deed  of  assignation  held  by  the 
respondent  as  a  security  for  advances  of  money,  and  to  the 
amount  and  nature  of  the  advances. 

William  Elphinstone  Robertson,  being  owner  of  a  valuable 
heritable  tenement  in  Princes  Street,  Edinburgh,  —  except 
a  part  of  the  under-flat  thereof,  which  belonged  to  his  sister 
Mrs.  Rennie,  the  appellant,  in  her  own  right,  exclusive  of  her 

husband,  —  executed  a  trust  disposition  and  settlement 
*  205   on  the  17th  of  January,  1831,  mortis  causd^  *  whereby 

he  conveyed  his  said  tenement  and  his  whole  estate, 
heritable  and  movable,  to  Captain  Robert  Barclay  and  others, 
upon  trust ;  first,  to  pay  his  debts  and  funeral  expenses  and 
the  expenses  of  the  trust,  and  that  by  a  gradual  liquidation, 
or  otherwise,  as  the  trustees  might  deem  proper.  The  deed 
then  proceeded  thus  :  — 

"  Secondly.  That  my  said  trustees  shall,  in  the  event  of  the  said 
Frances  Clementina  Robertson  or  Rennie,  my  sister,  surviving  me,  pro- 
vide and  pay  to  her  the  free  annual  profits  or  proceeds  of  the  said  subjects 
and  effects  hereby  conveyed,  or  such  part  thereof  as  they  may  deem 
necessary  for  the  support  of  her  and  her  family  :  and  that  at  two  terms  in 
the  year,  by  equal  portions,  beginning  the  first  term's  payment  thereof  at 
the  first  term  of  Martinmas  or  Whitsunday  that  shall  happen  after  my 
death,  and  so  on  half-yearly  during  the  lifetime  of  my  said  sister  ;  declar- 
ing that  the  foresaid  provision  to  my  sister  is  purely  alimentary,  and 
exclusive  of  the  jus  mariti  of  her  present  or  any  future  husband;  and 
that  it  shall  not  be  attachable  by  arrestment  or  diligence  of  any  kind 
whatever,  nor  assignable  nor  subject  to  any  deeds  which  either  she  or  her 
present  or  any  future  husband  may  grant  in  relation  thereto,  or  debts 
which  they  may  contract.  Third.  That  in  the  event  of  my  said  sister 
predeceasing  me,  or  in  case  of  her  surviving  me,  from  and  after  her 
death,  my  said  trustees  shall  hold  the  said  subjects  for  behoof  of  her  chil- 
dren procreated,  or  who  may  be  procreated,  of  her  present  or  any  subsequent 
marriage,  and  shall  divide  the  same  equally  among  them,  and  the  sur- 
vivors of  them,  share  and  share  alike  ;  the  shares  of  the  sons  to  be  pay- 
able on  their  attaining  majority,  and  those  of  the  daughters  on  their 
being  married  or  attaining  majority  :  but  declaring  always,  that  the  said 
provisions  to  the  said  children  shall  not  become  vested  interests  in  them 
until  after  payment  or  conveyance  thereof  by  my  said  trustees  in  their 
favour  respectively,  unless  any  of  them  shall  die  before  payment  or  con- 
veyance, leaving  issue,  in  which  event  the  provision  to  him  or  her  so 
dying  shall  devolve  upon,  and  be  conveyed  or  paid  to,  his  or  her  surviving 
issue,  share  and  share  alike  ;  and  if  any  of  the  said  children  shall  die 
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without  issue,  and  before  conveyance  or  payment  of  his  or  her  provisions, 
the  same  shall  belong  to,  and  be  equally  divided  among,  the  survivors  ; 
and  I  appoint  my  said  trustees,  after  the  death  of  my  said  sister,  to  pay 
and  apply  the  annual  profits  and  proceeds  of  the  estate,  or  so  much 
thereof  as  they  may  think  necessary,  towards  the  maintenance,  clothing, 
and  education  of  her  said  children,  and  that  without  the  advice  or  inter- 
ference of  the  said  Richard  Rennie  in  any  respect.  And  my  said  trustees 
shall  also  have  the  power  to  make  such  advances  to  the  children  of  my 
said  sister,  from  the  capital  of  their  shares,  as  they  may  deem  expedient 
for  establishing  them,  or  any  of  them,  in  business." 

*  The  deed  empowered  the  trustees  to  sell  and  dis-  *  206 
pose  of  all  or  part  of  the  trust  property,  to  add  and 
assume  new  trustees,  and  to  appoint  factors  ;  and  declared 
that  the  trustees  should  not  be  liable  for  omissions  nor  neglect 
of  management,  but  each  for  his  own  actual  intromissions 
only. 

Robertson  had  contracted  a  debt  of  1500/.,  and  gave  a 
bond,  burdening  the  said  tenement  with  the  payment  thereof, 
with  interest. 

In  June,  1832,  Mrs.  Rennie,  in  consideration  of  various 
sums  advanced  from  time  to  time  to  her  and  her  husband 
(amounting  together  to  a  sum  of  400L)  by  Mr.  Ritchie,  the  i 
respondent,  a  stationer  in  Edinburgh,  executed  to  him,  with 
consent  of  her  husband,  certain  deeds  for  securing  the  repay- 
ment of  this  said  sum,  with  interest,  out  of  her  original  part 
of  the  said  tenement  in  Princes  Street. 

Robertson  died  in  India  in  November,  1832  ;  and  in  1833, 
when  his  death  became  known  in  Scotland,  Captain  Barclay 
alone  accepted  the  trusts  of  his  settlement,  and  immediately 
entered  upon  the  administration  of  them.  Mr.  and  Mrs. 
Rennie,  being  still  in  difficulties,  were  allowed  to  take  up  the 
rents  of  the  whole  of  the  said  tenement ;  and  at  their  press- 
ing request,  Ritchie,  with  the  sanction  of  Captain  Barclay, 
advanced  money  for  their  sustenance,  for  the  payment  of 
taxes  and  repairs  of  the  tenement,  and  of  interest  on  the 
debt  of  1500?.  In  1834,  Mr.  Rennie  was  so  pressed  by  his 
creditors  that  he  was  obliged  to  leave  Scotland.  He  then 
went  to  Canada  with  the  intention  of  removing  his  family 
there,  if  he  succeeded  in  his  prospects.  The  money  for  this 
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journey  was  supplied  by  Ritchie.  Mrs.  Rennie,  with  her 
children,  being  left  thus  destitute,  pressed  Ritchie  for  further 
advances  of  money,  which  he  consented  to  make  with  the 
sanction  of  Captain  Barclay,  and  on  the  faith  of  repayment 
out  of  the  trust  property. 

Under  these  circumstances  a  deed  of  assignation,  the 
validity  of  which  is  the  subject-matter  of  the  appeal, 
*  207  was  *  executed  by  Captain  Barclay,  as  trustee  as  afore- 
said, in  favour  of  Ritchie,  in  September,  1835,  which, 
after  reciting  Robertson's  trust  disposition,  and  the  said  deeds 
executed  by  Mrs.  Rennie,  further  recited,  as  follows  :  — 

"  That  in  the  execution  of  the  said  trust,  I,  in  the  year  1832,  with  the 
concurrence  and  approbation  of  the  said  Mrs.  F.  C.  Rennie,  took  the 
assistance  of  the  said  Mr.  James  Ritchie,  who,  at  her  request,  and  with 
my  sanction,  not  only  made  necessary  advances  from  time  to  time  to  her, 
for  the  maintenance  and  support  of  her  family,  but  also  paid  various 
claims  attaching  to  the  said  property  in  Princes  Street,  Edinburgh,  and 
made  sundry  payments  to  account  of  interest  of  the  said  heritable  debt 
of  1500^.  sterling,  affecting  the  same  ;  by  all  which  the  said  J.  Ritchie  is 
now  in  advance  for  me,  as  trustee  aforesaid,  the  sum  of  474/.  17s.  8c?., 
including  interest  on  the  said  sum  of  400/.,  &c.,  as  also  considering  that, 
in  order  to  put  the  said  trust  property  in  Princes  Street  into  a  state  for 
being  let  more  productively,  it  was  lately  found  necessary  to  make  ex- 
tensive repairs  and  alterations  thereon,  by  which  considerable  expense 
was  incurred  to  tradesmen  and  others,  whose  accounts,  amounting  to 
355/.  lis.  9d.  conform  to  list,  &c.,  are  still  unpaid,  and  now  seeing  that 
until  the  said  sums  of  474/.  17^<f.  8d.,  and  355/.  lis.  9d.  are  liquidated  and 
paid  from  the  said  subjects,  the  said  Mrs.  F.  C.  Rennie  has  agreed  to 
accept,  by  way  of  aliment  therefrom  for  herself  and  her  family,  of  such 
sum  or  sums  as  I  or  my  successors  in  office  may,  with  reference  to  the 
terms  of  the  said  trust-deed,  -consider  ourselves  warranted  in  the  circum- 
stances to  allow  and  pay  for  the  above  purpose,  but  not  exceeding  the 
sum  of  60/.  sterling  per  annum  ;  and  that,  on  condition  of  my  granting 
these  presents  in  manner  underwritten,  the  said  J.  Ritchie  is  willing  not 
only  to  abstain  from  using  any  legal  proceedings  against  me  on  the  said 
trust  estate  for  recovery  of  the  said  debt  of  474/.  175.  8d.  due  to  him, 
but  also  to  satisfy  and  pay  the  claims  of  the  said  tradesmen  and  others 
upon  the  said  property,  amounting  to  the  said  sum  of  355/.  lis.  9d.,  so 
as  to  prevent  accumulation  of  expense  by  any  legal  proceedings  at  their 
instance,  and  further  to  pay  the  interest  of  the  said  debt  of  1500/.  sterling 
as  the  same  shall  fall  due." 

Upon  these  recitals,  and  for  the  reasons  therein  set  forth, 
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Captain  Barclay,  as  trustee,  with  the  consent  of  Mrs.  F.  C. 
Rennie,  constituted  and  appointed  the  said  J.  Ritchie,  his 
heirs.,  &c.  his  (Barchiy's)  lawful  assignees  of  the  several  rents 
or  tack  duties  of  the  said  trust  property  in  Princes 
Street  (which  amounted  together  to  the  annual  *  sum  *  208 
of  310Z.),  together  with  the  several  tacks  or  leases,  so 
long  as  this  assignation  should  remain  in  force,  with  full 
power  to  pursue  for  the  said  rents  or  tack  duties,  and  to 
grant  receipts,  &c.,  from  the  date  of  these  presents  until  the 
purposes  therein  after  specified  should  be  fulfilled.  The  pur- 
poses were  these  :  — 

"  First.  For  payment  of  the  interest  of  the  said  debt  of  1500/.  affect- 
ing the  said  trust  subjects,  with  the  expense  of  insuring  the  same  against 
fire,  and  of  paying  the  public  and  parochial  burdens  exigible  therefrom  ; 
as  also  the  interest  of  the  said  sum  of  400/.  due  to  the  said  J.  Ritchie 
himself.  Secondly.  For  payment  to  the  said  Mrs.  F.  C.  Rennie,  for 
aliment  to  herself  and  her  family,  of  such  sum  or  sums  as  I  or  my  fore- 
saids may  consider  ourselves  warranted  as  aforesaid,  to  allow  and  pay  to 
her  for  the  above  purpose,  but  not  exceeding  the  sum  of  60/.  sterling  per 
annum.  Thirdly.  For  payment  to  the  said  J.  Ritchie  of  such  renmnera- 
tion  for  his  trouble  in  the  premises  as  may  be  fixed  and  determined  by 
(two  persons  named)  ;  and,  lastly,  for  applying  the  balance  of  the  said 
yearly  rents  or  tax  duties  towards  the  gradual  liquidation  and  payment 
of  the  said  sums  of  474/.  17s.  Sc/.,  and  355/.  lis.  9d.,  until  the  same,  with 
interest  thereon,  at  the  rate  of  four  per  centum  per  annum,  shall  be  fully 
paid  and  extinguished ;  when  the  said  J.  Ritchie  shall  be  bound  and 
obliged  to  repone  and  retrocess  me  or  my  successors  in  the  said  trust  in 
and  to  the  foresaid  tack  duties  and  rents  above  assigned  ;  it  being  always 
in  the  power  of  the  said  J.  Ritchie,  in  the  event  of  the  rents  of  the  said 
property  falling  off  so  as  to  be  inadequate  to  the  purposes  of  these  pres- 
ents, to  renounce  this  security  on  giving  me,  or  the  trustee  acting  for 
the  time,  six  months'  premonition  in  writing,  and  to  use  all  legal  measures 
for  payment  of  the  sums  that  may  then  be  due  to  him,  in  the  same  man- 
ner as  if  these  presents  had  not  been  granted.  Providing  always,  that 
the  said  J.  Ritchie,  by  acceptance  hereof,  shall  be  bound  and  obliged  to 
hold  just  count  and  reckoning  with  me,  as  trustee  foresaid,  or  my  suc- 
cessors in  the  said  trust,  for  his  intromissions  with  the  said  rents  hereby 
assigned,  &c." 

At  the  time  of  executing  this  assignment  an  account  was 
taken  of  all  the  advances  of  money  up  to  that  date  made  by 
Ritchie  to  Mrs.  Rennie  for  aliment,  and  in  behalf  of  the  trust 
estate.    And  a  docket  was  subjoined  to  the  account  sub- 
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scribed  by  Captain  Barclay  and  Mrs.  Rennie,  expressing  that 
they  had 

"  Examined  the  foregoing  aceonnt  of  charge  and  discharge  with 
*  209  *  J.  Ritchie,  who  has  advanced,  at  our  request,  and  in  our  behalf,  the 
sums  as  stated  in  the  said  account,  and  we  find  the  same  correctly 
stated,  and  that  at  the  date  hereof,  after  deducting  sums  received  as  on  the 
credit  side,  of  llOZ.  IO5.  sterling,  the  said  J.  Ritchie  is  in  advance  for  the 
trust  estate,  and  is  a  just  and  lawful  creditor  thereupon  to  the  extent  of 
474^  175.  8d.  sterling,  exclusive  of  periodical  interest,  for  which  sum  and 
interest  upon  the  respective  advances  made  by  the  said  J.  Ritchie,  from 
the  period  of  advance  until  repayment,  the  said  J.  Ritchie  is  hereby 
authorized  to  take  credit  in  a  new  account  between  him  and  us  and  the 
said  trust  estate  ;  and  I,  the  said  F.  C.  Rennie,  hereby  ratify  and  approve 
of  the  whole  actings  and  intromissions  of  the  said  Captain  R.  H.  Barclay, 
as  trustee  foresaid,  at  and  prior  to  the  date  hereof  ;  and  I  declare  that 
every  act  and  deed  of  the  said  Captain  Barclay,  in  regard  to  the  manage- 
ment under  my  said  brother's  settlement,  and  the  advances  made  by  the 
said  J.  Ritchie  foresaid,  have  had  my  free  and  unbiassed  concurrence  and 
approbation." 

Eitchie  received  the  rents  of  the  trust  property  from  the 
date  of  this  assignment  until  Captain  Barclay's  death  in  1837, 
whereupon  Mrs.  and  Mr.  Rennie  (who  had  returned  from 
Canada  in  1836,  disappointed  in  his  hopes  there)  applied  to 
the  Court  of  Session,  and  by  an  order  of  that  Court,  Mr. 
James  Crawford  was  appointed  curator  bonis  to  the  trust 
estate. 

Ritchie,  having  been  removed  from  the  trust  property, 
brought  an  action  against  the  appellants  and  the  curator  bonis, 
concluding  for  a  declaration  that  the  said  assignation  was 
valid,  or  otherwise  that  he  was  a  just  and  lawful  creditor  on 
the  trust  estate  for  the  sums  mentioned  in  the  deed  and  not 
discharged,  or,  at  all  events,  for  the  sums  laid  out  on  the 
repairs  of  the  trust  property,  or  advanced  for  sustenance  to 
Mrs.  Rennie. 

The  appellants  brought  an  action  at  the  same  time  against 
Ritchie  and  the  representatives  of  Captain  Barclay  for  reduc- 
tion of  the  said  deed,  and  for  a  declaration  that  the  same  and 
the  said  docketed  account  were  void,  and  that  Ritchie  should 
account  for  his  intromissions  with  the  trust  estate. 

The  pleas  in  law  subjoined  to  the  respondent's  revised 
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*  condescendence  in  his  action,  and  to  his  answer  to  *  210 
the  counter-action,  were  to  the  effect  that,  — 

1.  The  assignation  held  by  him  was  a  valid  and  effectual 
deed,  and  he  was  entitled  to  have  its  validity  declared,  and 
the  deed  enforced.  2.  Even  if  any  part  of  the  debts,  for 
which  the  assignation  was  granted,  could  not  be  legally 
covered  by  the  security,  the  assignation  was  still  valid,  and 
ought  to  be  sustained,  quoad  ultra.  3.  Whether  the  assigna- 
tion was  valid  or  not,  he  was  a  just  and  lawful  creditor  of  the 
trust  estate  of  Robertson,  on  account  of  all  the  debts  due  by 
that  estate,  paid  by  the  respondent,  and  all  the  advances 
made  by  him  on  its  behalf,  and  his  right  as  creditor  ought  to 
be  declared  and  enforced.  4.  In  so  far  as  advances  were 
made  by  him  to  Mrs.  Rennie,  or  at  her  desire  to  her  husband, 
or  other  members  of  her  family,  for  their  support,  he  was,  at 
all  events,  for  such  advances,  an  alimentary/  creditor  of  Mrs. 
Rennie,  and  entitled  to  affect  the  produce  of  the  trust  estate 
falling  to  her,  after  deduction,  at  least,  of  a  suitable  allow- 
ance for  current  aliment.  5.  There  was  no  ground  stated  or 
existing  in  which  the  said  assignation  and  docketed  account 
could  be  rightly  brought  under  reduction.  6.  The  action  of 
reduction  was  unnecessary  and  incompetent,  the  same  grounds 
being  sufficiently  brought  into  discussion  in  the  respondent's 
action  of  declarator  of  validity.  And  7.  That  the  respon- 
dent was  not  bound  to  enter  into  any  accounting  with  the 
appellants,  except  on  the  footing  of  the  deed  of  assignation 
and  docket  thereto  annexed  being  valid,  which  he  was  always 
ready  to  do. 

The  pleas  for  the  appellants  in  both  actions  were  to  the 
effect  that,  — 

1.  The  assignation  was  null  and  void,  as  being  tt^^m  vires 
of  the  trustee,  and  inconsistent  with  the  whole  tenor  and 
purposes  of  the  trust  under  which  it  was  professedly 
granted,  and  the  respondent,  who  was  cognizant  of 
the  *  trust  and  its  terms,  could  take  no  benefit  under  *  211 
the  same.  2.  The  deed  could  not  be  sustained  as  even 
partially  valid,  in  so  far  as  the  claims  in  security  of  which  it 
was  granted  might  be  held  good  against  the  trust  property,  in 
respect  that  it  intrinsically  imported  an  incompetent  devolu- 
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tion  of  the  trust  itself,  not  merely  by  transferring  the  whole 
management  and  control  of  the  trust  estate  to  a  stranger,  but 
by  excluding  the  trustee  from  the  performance  of  the  duties 
towards  the  beneficiaries,  which  he  was  bound  and  alone 
entitled  to  exercise.  3.  The  respondent's  claims  on  accouDt 
of  advances  in  payment  of  interest  of  heritable  debts  and 
]3ublic  burdens  could  be  sustained  in  so  far  only  as  these  were 
properly  vouched.  4.  He  had  no  effectual  claim  against  the 
trust  estate  for  such  part  of  his  advances  as  were  alleged  to 
have  been  made  to  Mr.  Rennie,  whose  jus  mariti^  as  applica- 
ble to  the  proceeds  of  the  trust  estate,  was  expressly  excluded 
by  the  deed.  5.  He  was  not  entitled  to  recover  the  expense 
of  alleged  improvements  or  repairs  made  without  any  proper 
authority.  6.  His  claims,  as  affecting  the  trust  property, 
must  be  limited  to  the  amount  of  his  advances  for  the  aliment 
of  Mrs.  Rennie,  as  the  same  may  be  properly  instructed. 
7.  The  docket  subscribed  by  Mrs.  Rennie  ought  also  to 
be  reduced  (as  well  as  the  deed)  as  having  been  granted 
without  due  information  or  protection,  to  the  prejudice  of 
herself,  a  married  Avoman,  and  her  children,  at  least  in  so  far 
as  it  afforded  any  support  to  the  assignation.  8.  The  respon- 
dent was  bound  to  account  for  and  pay  over  the  trust  rents 
and  other  funds,  which  he  had  uplifted  under  the  assignation, 
to  the  curator  honis^  to  be  applied  by  him  agreeably  to  the 
provisions  of  the  trust  deed.  And  9.  That  the  respondent 
having  wrongously  intromitted  with  the  trust  funds,  was  not 
entitled  to  withhold  the  same,  even  in  satisfaction  of  such 
parts  of  his  claims  as  might  be  held  to  be  available 
*  212  against  the  trust  estate,  but  bound  to  *  account  to  the 
full  extent  of  his  intromissions  in  the  mean  time,  under 
reservation  of  his  right  to  make  effectual  such  parts  of  his 
claims  in  a  regular  and  competent  manner  against  the  curator 
bonis  and  the  trust  estate. 

Pleas  were  annexed  to  the  answer  of  the  curator  bonis  to 
the  respondent's  action,  corresponding  in  effect  with  the 
above  first  and  second  pleas  for  the  appellants.  To  their 
action  the  curator  declined  to  be  a  party. 

The  records  in  both  cases  having  been  closed,  the  Lord 
Ordinary  (Lord  Moncrieff),  on  the  motion  of  the  respon- 
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dent,  —  before  answer  and  without  prejudice  to  the  case 
standing  in  the  debate  roll, — remitted  the  process  of  decla- 
rator to  an  accountant  to  examine  the  respondent's  accounts, 
and  to  report  thereon,  and  specify  ;  1,  the  sums  claimed  by 
the  respondent  as  due  to  him  in  respect  of  the  debts  due  of 
Robertson  (the  truster),  and  for  which  the  trust  estate  was 
liable ;  2,  the  sums  claimed  by  the  respondent,  as  paid  by 
him,  for  parochial  and  other  like  burdens  affecting  the  trust 
estate  ;  3,  the  sums  claimed  by  him  for  alimentary  advances 
to  Mrs.  Rennie  and  her  family ;  4,  the  sums  claimed  by  him 
for  expenses  of  management,  and  commission,  with  interest 
on  these  several  heads  of  account  respectively ;  5,  to  take  an 
account  of  the  rents  of  Mrs.  Rennie's  separate  share  of  the 
said  property,  and  the  interest  of  the  debt  of  400/.,  and  other 
burdens  affecting  her  property  ;  6,  an  account  of  any  sums 
advanced  by  the  respondent  to  or  on  behalf  of  Mrs.  Rennie  ; 
and  7,  8,  and  9,  to  take  accounts  of  payments  for  feu-duty, 
repairs  of  the  trust  property,  and  interest  on  all  sums  ;  all 
questions  as  to  the  ultimate  liability  of  the  trust  estate,  or  of 
any  of  the  parties  for  these  advances,  were  reserved. 

To  the  report  made  by  the  accountant  on  the  above 
matters,  a  note  of  objections  was  lodged  for  Mrs.  Rennie, 
and  the  case  coming  again  before  the  Lord  Ordinary  (Mon- 
CRiEFP),  he  pronounced  an  interlocutor  on  the  20tli 
*  May,  1840,  whereby  he  conjoined  the  two  processes,  *  213 
and  "  Finds  (^x)  (among  other  findings),  that  all  the 
grounds  for  reducing  the  deed  of  assignation  and  the  docket, 
depending  on  allegations  of  fraud,  are  abandoned  ;  and  that 
the  remaining  grounds  of  reduction  are  necessarily  involved 
in  the  grounds  of  the  declarator  and  the  state  of  accounting, 
under  its  second  or  alternative  conclusion  :  finds,  that  the 
question  concerning  the  competency  and  validity  of  that  deed 
by  the  trustee  and  Mrs.  Rennie,  so  far  as  it  might  be  neces- 
sary to  determine  the  question,  was  materially  different  in 

(a)  There  being  no  report  of  this  case  in  the  Court  of  Session ,  it  ap- 
pears necessary  to  set  forth  here  the  material  passages  in  the  interlocutor, 
and  also  some  of  the  Lord  Ordinary's  reasons  for  his  judgment,  contained 
in  a  note  annexed  to  the  interlocutor  in  the  printed  cases  of  the  parties. 
{Vide post,  215,  note.) 
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regard  to  the  interests  of  the  children  of  Mrs.  Rennie,  as  the 
parties  ultimately  entitled  to  the  fee  of  the  property,  and  in 
regard  to  the  interest  of  Mrs.  Rennie  herself,  as  in  the  right 
of  an  alimentary  provision  of  a  defined  character,  exclusive 
of  the  husband's  jus  mariti,  and  that  any  question  concerning 
the  validity  of  the  docket  was  also  different  from  that  relating 
to  the  deeds  of  assignation :  finds,  specially,  that  there  was 
no  relevant  ground  alleged  for  reducing  the  docket,  so  far 
as  it  was  a  probative  instrument  under  the  hand  of  the  trustee, 
and  imported  deliberate  acknowledgment  of  the  correctness 
of  the  accounts  referred  to,  and  his  sanction  to  the  various 
articles  expressed  in  them,  so  far  as  the  same  might  depend 
on  his  succession  or  homologation,  without  prejudice  to  the 
legal  effects  of  the  said  docket  in  other  respects,  and  subject 
always  to  the  correction  of  any  errors :  finds,  that  the  deed 
of  assignation  was  not  legally  valid  or  effectual,  in  so  far  as 
any  interests  vested  in  the  children  of  Mrs.  Rennie,  as  ulti- 
mate fiars  of  the  property,  might  be  affected  in  any  manner 

in  which  they  could  not  have  been  affected  if  the  deed 
*  214  had  not  been  executed :  repels  *  the  objections  to  the 

accountant's  report  generally,  and  approves  thereof,  as 
correctly  ascertaining  the  state  of  the  accounts  between  the 
parties,  subject  to  certain  reservations  there  expressed:  finds 
it  sufficiently  instructed  by  the  report  and  the  documents  in 
process,  that  the  various  sums  set  forth  in  the  account  cur- 
rent of  the  intromissions  of  Ritchie,  comprehended  under  the 
1st,  2d,  3d,  7tli,  and  8th  articles  (a)  in  the  accountant's  ab- 
stract of  the  accounts,  were  all  just  and  true  debts,  either 
against  the  trust  estate,  in  so  far  as  they  consisted  of  debts  of 
the  truster,  or  constituted  legal  burdens  on  the  estate,  or 
otherwise,  where  they  have  not  that  character,  against  the 
life-rent  interest  of  Mrs.  Rennie,  either  as  legal  deductions 
from  the  annual  produce,  or  as  debts  contracted  for  the  ali- 
ment of  her  and  her  family  ;  reserves  consideration  of  the 
4th,  5th,  and  9th  articles :  finds,  that  it  appeared  from  the 

(a)  The  following  sums  were  by  the  accountant  reported  due  to  the 
respondent  under  these  articles  or  heads  respectively  :  321/.  ll.s. ;  31Z.  13s. ; 
513/.;  2/.;  and  182L  55.    The  remit  to  the  accountant  has  already  stated 
the  nature  of  the  claims  under  the  respective  heads. 
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conclusion  of  the  accountant's  report,  that,  supposing  the 
objections  taken  by  the  defenders  on  the  3d  and  8th  branches 
of  the  abstract  to  be  repelled,  and  that  this  interlocutor  re- 
pelling them  should  become  final,  and  supposing  the  other 
articles  reserved  to  be  adjusted  so  as  to  give  Ritchie  credit  for 
them,  his  debt  stood  reduced,  in  June,  1838,  to  364Z.  2s.  5d., 
while  there  was  in  the  Royal  Bank  266/.  10s.  4(i.,  and  the 
free  rental  of  the  trust  property  was  249Z.  5s.  2d. ;  that,  in 
these  circumstances,  if  Ritchie's  claims  of  debt  were  just  as 
against  Mrs.  Rennie  and  the  rents  of  the  trust  estate,  or  the 
free  produce  thereof,  to  which  she  had  right,  there  did  not 
appear  to  be  any  remaining  interest  in  her  to  reduce  and  set 
aside  the  deed  of  assignation,  Ritchie  having  declared  his 
readiness  to  denude  of  the  property  as  soon  as  the  debt  due 
to  him  was  liquidated  ;  but  inasmuch  as  it  might  still 
be  necessary  for  exhausting  the  cause  in  *  the  con-  *  215 
joined  processes,  finds  that  the  deed  of  assignation,  and 
the  docket  relative  to  it,  so  far  as  they  import  a  qualified 
and  temporary  assignation  by  Mrs.  Rennie  of  her  life-rent 
right  in  the  future  rents  of  the  property,  for  security  and 
payment  of  debts  contracted  by  her  for  the  aliment  of  herself 
and  her  family,  which  were  found  on  investigation  to  be  just  . 
and  true  debts,  were  not,  in  the  circumstances  in  which  they 
were  executed  by  her  and  the  trustee,  liable  to  reduction  at 
the  instance  of  her  or  her  husband ;  and  that,  so  far  as  they 
were  executed  for  security  and  payment  of  advances,  on  ac- 
count of  debts  which  constituted  preferable  claims  against 
the  trust  estate,  or  the  rents  thereof,  she  had  no  title  or  inter- 
est to  insist  on  reduction  of  them  (a)." 

(a)  To  this  interlocutor  the  Lord  Ordinary  added  a  note,  from  which 
the  following  are  extracts  :  — 

"  The  general  character  of  this  case  is  too  clear  to  admit  of  doubt. 
Mr.  Ritchie  has  had  the  misfortune,  with  no  selfish  motive  even  alleged 
against  him,  to  involve  himself  in  the  affairs  of  Mr.  Rennie  and  his 
family,  and  through  a  series  of  years  to  make  continual  advances  to 
them,  out  of  mere  friendship,  and  for  their  bare  subsistence.  Mr.  Rennie 
had  no  means  of  his  own,  and  no  employment  during  all  the  time,  and 
there  is  nothing  more  certain  than  that  the  advances  made  by  Mr.  Ritchie 
were  all  made  on  the  earnest  solicitation  of  JVIrs.  Rennie,  for  the  preser- 
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*  216      *  Against  this  interlocutor  a  reclaiming  note  was  pre- 
sented by  the  appellants.    The  Lords  of  the  second 

vation  of  herself  and  her  family,  and  that  the  particular  deed  which  is 
brought  under  challenge  was  substantially  no  more  than  what  not  only 
she,  but  Mr.  Rennie  also,  had,  in  the  most  express  terms,  pledged  them- 
selves to  grant,  while  drawing,  with  the  most  pressing  urgency,  on  the 
friendship  and  resources  of  Mr.  Ritchie.  It  was  truly  observed  in  the 
debate,  that  ingratitude  is  not  a  legal  defence  of  deeds  which  may  be  in- 
effectual in  law,  &c.  The  Lord  Ordinary,  from  the  complexity  of  the 
transactions,  and  the  peculiar  nature  of  the  deed  objected  to,  has  found 
no  small  difficulty  in  extricating  the  cause  in  a  manner  satisfactory  to 
himself,  according  to  the  justice  of  the  case,  and  with  safety  to  the  law. 
He  is  relieved  from  entering  into  much  detail,  by  the  very  clear  state- 
ment in  the  accountant's  report,  &c.  He  must  own,  however,  that  it  was 
a  surprise  to  him  —  not  having  then  read  the  report  —  that  at  the  end 
of  the  debate  it  came  out,  that  if  Mr.  Ritchie's  accounts  are  really  cor- 
rect, and  his  claims  constitute  just  debts  against  Mrs.  Rennie  (of  which 
he  has  no  doubt),  there  is  truly  no  remaining  subject  of  controversy  con- 
cerning the  assignation,  because  the  debt  is  either  fully  paid,  or  there 
must  be  funds  in  the  bank  for  paying  it,  and  Mr.  Ritchie  can  have  no 
objection  when  that  is  done  to  discharge  the  assignation,  and  put  the 
curator  bonis  in  possession  of  the  rents." 

There  are,  however,  a  few  points  on  which  the  Lord  Ordinary 
thinks  it  necessary  to  add  some  observations  :  — 

"1.  He  has  not  the  least  doubt  that  all  the  articles  objected  to  under 
the  third  article  of  the  accountant's  abstract  are  correct  charges  for 
advances  for  aliment  to  Mrs.  Rennie  and  her  family.  The  material 
objection  is,  that  in  a  number  of  instances  the, money  was  given  to  Mr. 
Rennie  himself,  while  living  in  family  with  his  wife,  and  having  no  other 
means  of  subsistence.  The  accountant  has  demonstrated  that,  in  the 
most  material  article,  making  one-half  of  the  sums  objected  to,  —  if  not 
a  great  deal  more,  —  the  payment  was  made  at  the  express  request  of 
Mrs.  Rennie  and  Captain  Barclay.  And,  both  for  the  reasons  stated  by 
the  accountant,  and  because  it  appears  to  the  Lord  Ordinary  that  the 
particular  mode  of  making  the  payment  is  of  little  consequence  when  it 
clearly  appears  that  the  money  was  given  for  the  support  of  the  family, 
he  cannot  think  that  the  objection  to  any  of  these  bond  fide  payments 
could,  with  any  justice,  be  sustained.  The  defenders  object  strenuously 
to  the  sums  of  50Z.  and  20Z.,  which  were  given  to  Mr.  Rennie  when  he 
went  to  America.  When  one  reads  the  correspondence  relative  to  this 
matter,  it  must  be  thought  a  very  hard  objection.  Rennie  was  bankrupt, 
and  fled  from  Scotland,  and  writes,  that  if  he  returned,  he  must  expect 
to  go  to  prison,  and  then  both  he  and  Mrs.  Rennie  beseech  the  pursuer, 
in  the  most  piteous  terms,  to  make  these  advances  to  him  that  he  might 
go  to  Canada,  promising  a  deed  of  the  very  nature  of  that  which  was 
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division  having  considered  the  same,  pronounced  an 
interlocutor  the  8th  *  of  December,  1840  ;  adhered  to   *  217 

ultimately  granted.  The  money  is  given,  and  Rennie  is  absent  for  two 
years,  constantly  soliciting  more.  And  when  this  sum  of  70^.  is  at  last 
stated  as  part  of  the  aliment  of  this  family,  being  the  only  means  of 
aliment  of  the  head  of  it  for  two  years,  it  is  maintained  by  Mrs.  Rennie 
herself  to  have  been  unwarrantedly  given,  and  she  and  he  together  try  to 
throw  the  pursuer  (which  is  all  that  can  be  done)  on  the  bankrupt  hus- 
band as  his  only  debtor.  The  Lord  Ordinary  cannot  think  that  this  is 
consistent  either  with  law  or  justice.  In  the  simplest  view  it  was  but 
giving  about  a  seventh  part  of  the  income  of  Mrs.  Rennie  in  two  years 
for  the  aliment  of  her  own  husband,  who  had  no  other  means. 

"  2.  Strong  objections  are  made  to  the  articles  embraced  by  the  eighth 
head  of  the  abstract  of  the  account.  They  relate  to  repairs  and  meliora- 
tions of  the  property.  Here  again  the  chief  objection  is,  that  the  repairs 
were  not  all  executed  under  the  express  orders  of  Captain  Barclay.  It  is 
not  denied  that  they  were  executed,  nor  is  it  said  that  they  were  not 
necessary  or  useful,  &c.  But  there  is  a  short  answer  to  these  objections  : 
all  these  articles  are  comprehended  in  the  account  which  was  docketed  by 
Captain  Barclay,  and  embraced  by  the  assignation,  and,  whether  that 
deed,  as  an  assignation,  was  within  Captain  Barclay's  power  or  not,  his 
probative  acknowledgments  of  the  expense  of  these  repairs  and  meliora- 
tions are  liable  to  no  challenge  whatever,  when  the  allegations  of  fraud 
are  withdrawn.  He  was  a  man  completely  sui  juris,  and  after  he,  with 
the  concurrence  of  Mrs.  Rennie  herself,  has  deliberately  recognized  and 
sanctioned  these  debts,  contracted  for  repairs  of  the  trust  property,  it  is 
surely  out  of  all  question  to  say  that  they  are  not  trust-debts,  merely 
because  they  may  have  been  made  through  the  instrumentality  of  Mr. 
Rennie. 

"3.  It  was  agreed  that  the  matter  of  expenses,  &c.,  forming  the 
fourth  article  of  the  abstract,  should  stand  over.  And  with  regard  to 
the  fifth  article,  relating  to  the  interests  of  the  400Z.,  the  Lord  Ordinary 
might  have  given  judgment  upon  it  to  some  effect.  But  as  there  is  an 
uncertainty  concerning  the  just  proportion  of  the  rent  corresponding 
to  Mrs.  Rennie 's  separate  property,  and  the  right  to  apply  the  trust  rents 
to  the  other  interest  may  admit  of  discussion,  he  has  thought  it  better  to 
reserve  the  whole  point.  The  ninth  article,  of  progressive  interest,  must, 
of  course,  stand  over. 

"4.  There  can  be  no  doubt  that  Captain  Barclay  had  no  power  to 
assign  even  the  rents,  in  any  manner,  to  the  prejudice  of  the  children 
entitled  to  succeed  to  them  in  the  event  of  Mrs.  Rennie 's  death  ;  and  the 
Lord  Ordinary  has  so  found,  with  reference  to  the  conclusion  in  the 
declarator,  though  the  curator  bonis  does  not  insist  in  the  reduction.  At 
the  same  time,  it  does  not  appear  that  the  children  have  really  any  interest 
now  which  can  be  at  all  affected. 
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the  Lord  Ordinary's  interlocutor ;  and,  reserving  all  claims 
of  expenses,  remitted  the  process  to  Lord  Ivory  in  place  of 

Lord  MONCRIEFF. 

"  5.  The  grounds  of  reduction  which  remain  are,  simply,  that  Mrs. 
Rennie  was  a  married  woman,  that  her  husband  did  not  concur  in  the 
assignation,  and  that  the  alimentary  provision  [is  declared  not  to  be 
assignable  by  the  trust-deed.  The  question  is,  whether  Mrs.  Rennie  and 
her  husband  are  entitled  to  reduce  the  deed  on  these  grounds,  with  ref- 
erence to  the  circumstances  under  which  it  was  granted.  The  Lord 
Ordinary  thinks  that  they  are  not.  In  so  finding,  he  does  not  mean  to 
decide  any  abstract  question,  but  only  finds  that  these  parties  are  not 
entitled  to  reduce  in  the  circumstances  of  this  case. 

"  In  the  first  place,  it  is  settled  by  the  case  of  Monypenny  v.  Lord 
Buchan  (July  11th,  1835)  that,  notwithstanding  the  strongest  clauses  of 
this  nature,  excluding  arrestment  and  assignation,  an  alimentary  pro- 
vision may  be  assigned  for  alimentary  debts.  Laying  the  trustee  aside, 
therefore,  Mrs.  Rennie  could  effectually  assign  her  alimentary  right  for 
security  and  satisfaction  of  alimentary  debts  previously  contracted  ;  more 
especially,  considering  the  extent  of  it,  and  that  a  reasonable  aliment 
was  reserved.  If  she  had  done  this  simply,  it  would  have  been  the  same 
case  with  Buchan,  and  the  case  in  this  point  is  not  altered  by  the  inter- 
vention of  the  trustee. 

"  In  the  second  place,  though  Mrs.  Rennie  was  a  married  woman,  the 
jus  mariti  of  her  husband  was  expressly  excluded  in  the  very  constitution 
of  the  life-rent  right,  by  a  third  party,  her  brother.  This  is  not  the  case 
of  a  renunciation  of  the  jus  mariti  by  the  husband,  in  a  right  conferred 
by  himself.  It  is  the  case  of  a  total  exclusion  of  it  by  a  third  party,  estab- 
lishing the  right  itself.  Yet,  even  in  the  other  case,  the  decisions  are 
very  strong  in  favour  of  the  power  of  a  wife  to  act  by  herself,  Keggie  v. 
Christie  (May  25,  1815) ,  in  which  a  lease  granted  by  a  married  woman, 
life-rentrix,  without  the  concurrence  of  her  husband,  was  sustained,  in 
respect  of  a  clause  of  renunciation  in  a  deed  of  separation.  There  were 
some  general  words  added  in  that  case,  and  it  was  declared  that  the  wife's 
receipt  should  be  sufficient.  But  that  was  the  case  of  a  renunciation  by 
the  husband  of  a  right  otherwise  vested  in  him,  which  always  made  a 
difficulty  with  our  lawyers.  Here  the  jus  mariti  was  excluded  from  the 
first  by  the  act  of  a  third  party,  and  there  cannot  be  a  doubt  that  in  this 
case  the  receipt  of  Mrs.  Rennie  herself  was  a  sufficient  discharge  to  the 
trustee  for  money  paid  to  her.  That  accordingly  was  all  that  was  ever 
required,  and  she  indeed  would  have  been  in  a  pitiable  state  if  it  had  not 
been  so  held.  For  here  there  is  a  strong  specialty.  At  the  time  when 
the  assignation  was  granted,  Rennie,  the  husband,  had  left  the  country, 
and  had  done  so  in  contemplation  of  a  permanent  residence  in  a  distant 
part  of  the  empire,  —  can  it  be  said  that  Mrs.  Rennie,  thus  left  alone  with 
her  children,  could  not  deal  with  the  alimentary  fund  from  which  the  jus 
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*  Another  interlocutor,  pronounced  the  25th  Novem-  *  218 
ber,  1841,  by  the  Lord  Ordinary  (Lord  Ivory),  upon 
the  matters  reserved  in  the  first,  —  viz.,  the  4th,  5th, 
and  9th  *  articles  of  the  account,  in  which  respectively   *  219 
this  interlocutor  found  104Z.,  108?.,  and  84Z.,  with  93?. 
for  commission  and  expenses,  to  be  justly  due  to  the  respondent 
from  Mrs.  Rennie's  life-rent  interest  in  the  trust  estate,  —  was 
also  brought  under  review  of  the  Inner  House,  and  there  af- 
firmed, with  additional  expenses,  by  an  interlocutor  pro- 
nounced on  the  8th  of  March,  1842.    A  further  interlocutor 
of  the  same  Lord  Ordinary,  of  the  4th  June,  1842,  conse- 
quential upon  and  giving  effect  to  the  former,  decreed  against 
the  appellants  for  payment  of  567?.  4s.  10c?.,  taxed  expenses, 
to  the  respondent,  out  of  the  first  available  rents  of  the  trust 
estate,  after  satisfaction  of  the  debt,  was  also  brought,  by 

mariti  was  excluded,  because  her  husband  could  not  concur  with  her? 
She  certainly  had  power  to  draw  and  discharge  it,  otherwise  she  must 
have  starved.  But  if,  under  the  difficulties  in  which  her  husband  left  her, 
she  contracted  debts  for  the  aliment  of  herself,  and  of  him,  and  of  the 
children,  could  she  not  assign  a  portion  of  her  alimentary  right  for  a 
time  for  the  discharge  of  these  alimentary  debts,  just  as  well  as  Lord 
Buchan  could  for  the  same  purpose?  The  husband,  by  leaving  the 
country  for  permanency,  had  ceased  to  exercise  his  office  of  curatory, 
even  if  that  were  supposed  to  apply  to  a  fund  like  this.  The  wife  was 
living  in  an  actual  state  of  separation,  in  which  she  must  have  had  power 
to  act  for  herself,  in  relation  to  what  was  her  exclusive  property  to  all 
the  effects  that  were  competent  ;  that  is,  to  the  effect  of  satisfying  the 
claims  for  aliment  which  were  due  by  her. 

"  But  it  is  to  be  observed,  besides',  that  in  this  case,  if  there  were  any 
difficulty  arising  from  the  idea  of  any  thing  being  done  without  the  con- 
sent or  approbation  of  the  husband,  as  if  any  undue  advantage  might  be 
taken,  there  is  the  clearest  evidence  that  what  was  done  was  sub- 
stantially what  the  husband  himself  had  recommended,  and  solemnly 
promised  should  be  done,  before  a  great  part  of  the  money  was  advanced, 
and  the  wife  had,  besides,  the  advice  and  concurrence  of  the  trustee,  and 
the  very  respectable  man  of  business  employed  by  him. 

"  It  being  certain,  therefore,  that  the  whole  transaction  was  entered 
into  in  the  most  perfect  bona  Jides,  the  Lord  Ordinary  is  of  opinion  that, 
in  the  special  circumstances  of  the  case,  there  are  no  sufficient  grounds 
for  reducing  it  at  the  instance  of  Mrs.  Rennie  and  her  husband.  Yet 
there  is,  in  fact,  no  real  interest  now  involved  in  the  reduction,  except  as 
it  may  affect  the  question  of  expenses,  the  rights  of  the  parties  in  these 
rents  being  in  fact  practically  resolved." 
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reclaiming  note,  under  review  of  the  Inner  House,F  and 
affirmed  by  an  interlocutor  of  the  18th  Jane. 

The  appeal  was  against  the  whole  six  interlocutors. 

*  220  *  Mr,  Anderson  and  Mr.  Macqueen,  for  the  appel- 
lants. —  It  has  been  adjudged  in  this  case,  for  the  first 
time,  that  a  wife's  alimentary  fund  may  be  assigned  for  debts 
incurred  by  her  husband,  although  the  contrary  is  expressly 
provided  for  by  the  deed  creating  the  fund.  By  that  deed  it 
is  declared,  that  the  provision  thereby  made  for  Mrs.  Rennie 
was  purely  alimentary,  and  exclusive  of  the  jus  mariti,  that 
it  should  not  be  attachable  by  arrestment  or  other  diligence, 
nor  assignable,  nor  subject  to  any  deed  which  she,  or  her 
present  or  any  future  husband,  might  grant,  or  to  any  debts 
which  they  might  contract.  The  assignment  by  Mrs.  Rennie 
to  the  respondent  was  clearly  ultra  vires,  she  being  only  en- 
titled to  receive  the  produce  as  it  accrued.  Her  brother,  in 
conveying  his  property  to  trustees  for  the  purpose  of  creating 
an  alimentary  fund  for  her  and  her  children,  had  a  right  to 
annex  to  his  gift  what  conditions  he  pleased,  and  if  he  de- 
clared any  alienation  of  the  fund,  or  anticipation  of  its  pro- 
duce, void,  a  Court  of  Law  was  bound  to  give  effect  to  his 
declaration. 

Very  little,  if  any,  of  the  respondent's  advances  were  ali- 
mentary. It  appears,  by  the  accountant's  report,  that  the 
greater  part  of  the  consideration  for  the  deed  consisted  of 
moneys  advanced  to  Mr.  Rennie  when  he  was  going  or  gone 
to  America,  or  on  his  account  while  he  was  living  with  his 
wife  and  family.  Now,  it  is  the  law  of  Scotland,  indepen- 
dently of  any  restrictions  by  deed,  that  a  married  woman, 
living  with  her  husband,  cannot  render  herself  liable  for 
advances  made,  even  to  herself,  much  less  to  her  husband, 
while  so  residing ;  neither  can  she  be  made  liable  in  person, 
or  estate,  for  his  debts  and  obligations,  in  whatever  way 
created  ;  nor  can  she,  in  general,  bind  herself,  during  the 
subsistence  of  the  marriage,  b}^  any  personal  obligation,  even 
with  her  husband's  consent.     Sim  v.  Gihb  (^a).     A  party, 


(a)  Fac.  Coll.,  Nov.  26,  1825. 
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therefore,  making  advances  *  to  a  husband,  or  to  his  *  221 
wife  while  residing  in  family  with  him,  does  so  at  his 
own  risk ;  and  where  such  party  is  aware,  as  the  respondent 
was,  through  an  intimate  acquaintance  with  the  terms  of  the 
trust-deed,  that  the  wife's  provisions  were  alimentary,  and 
not  assignable,  he  cannot  maintain  that  he  made  such  ad- 
vances on  the  faith  of  her  separate  property.  It  is  also  to 
be  observed,  that  the  deed  of  assignation  executed  by  the 
wife  without  her  husband  being  a  party  to  it,  is  void  by  the 
law  of  Scotland.  Ersk.  Prin.  (a).  This  is  too  well  estab- 
lished to  require  any  argument. 

The  first  mistake  in  this  cause  was  Lord  Ordinary  MoN- 
creiff's  remit  to  the  accountant,  reserving  all  questions  of  law 
as  to  the  ultimate  liability  of  the  trust  estate.  The  question 
before  him  was  not  matter  of  account,  but  of  law,  and  that 
should  have  been  decided  first ;  it  was  the  Judge's  duty  to 
apply  his  mind  to  the  consideration  of  the  point  of  law  raised 
by  the  pleadings  on  the  validity  of  the  deed  of  assignment. 

[Lord  Campbell.  —  But  it  seems  admitted  in  the  pleadings 
that  the  advances  for  aliment  were  warranted  by  the  deed, 
and  therefore  an  account  should  be  taken  of  them.  (6)] 

The  question  of  law  is  of  vast  importance  to  the  people  of 
Scotland,  and  it  is  desirable  to  have  it  decided,  in  the  supreme 
tribunal,  whether  the  restriction  against  alienation  of 
the  wife's  property  is  to  be  sustained  there  as  in  *  Eng-   *  222 
land  ;  the  upholding  of  it  is  a  great  security  to  families 

(a)  Book  1,  tit.  6,  §  33. 

(6)  His  Lordship  and  Lord  Brougham  also,  noticing  a  passage  in 
the  appellants'  printed  argument  prepared  in  Scotland,  expressed  their 
disapprobation  ;  and  Lord  Brougham  said,  the  next  time  he  found  in 
any  case  such  imputations  on  a  Judge,  he  would  move  the  House  to 
reject  the  case.  The  passage  was  thus  :  "  The  Lord  Ordinary,  whose 
note  is  neither  more  nor  less  than  an  elaborate  pleading  on  behalf  of  the 
respondent,  seems  to  have  been  perfectly  alive  to  the  difficulty  of  sustain- 
ing the  interlocutor  he  had  pronounced,  and  he  has  very  ingeniously 
thrown  together  such  statements  as  might  tend  to  create  an  impression 
unfavourable  to  the  equity  of  the  appellants'  case,  carefully  excluding 
the  counter-evidence,"  &c. 
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as  well  in  the  one  country  as  in  the  other.  There  is  no  ground 
of  difference  between  the  laws  of  the  two  countries  on  this 
point.  In  England  the  wife's  separate  use  in  property  is  a 
creature  of  the  Courts  of  Equity,  of  modern  introduction, 
and  has  been  established  only  recently  and  by  slow  degrees  ; 
but  no  period  can  be  referred  to  in  the  law  of  Scotland, 
anterior  to  which  property,  real  or  personal,  might  not  be 
settled  to  the  use  of  a  married  woman  by  a  third  party  so 
as  effectually  to  exclude  the  marital  right.  The  doctrine  is 
broadly  laid  down  in  Erskine,  (a)  and  is  taken  for  granted 
in  the  decisions,  (5)  not  as  an  equitable  privilege,  but  as  mat- 
ter of  clear  legal  right.  Indeed,  an  opinion  prevailed  towards 
the  end  of  the  17th  century  —  founded  on  a  refinement  char- 
acteristic of  the  age  —  that  a  husband  could  not,  even  by 
antenuptial  contract,  renounce  his  right  to  his  wife's  property, 
because  the  jus  mariti  being  inseparable  from  the  character 
of  husband,  it  was  held  that  the  moment  the  marriage  took 
place,  the  right  recurred  to  the  husband,  "  as  water  thrown 
upwards,"  to  use  Lord  Stair's  metaphor,  "  doth  ever  return." 
Nicolam  v.  Inglis.  (c)  The  decision  in  that  case,  although 
followed  in  Qamphell  v.  Sandilands  (c?)  and  Vallance  v. 
M'Dowell,  (e)  was  not  held  in  esteem,  as  Fountenhall,  in  a 
note  to  his  report,  informs  us  that  he  heard  some  lawyers 
"  condemn  this  recurring  of  the  jus  mariti  as  a  ridiculous, 
incongruous  subtilty."  The  doctrine  was  finally  overturned 
in  Walker's  Case  (^)  in  1730,  and  from  that  time  the  Scotch 
Courts  have  held  that  the  husband  may,  by  the  marriage 
contract,  renounce  the  jus  mariti;  and  accordingly,  in  Murray 
V.  Balrymple^  Qi)  an  antenuptial  settlement  of  a  wife's  estate 

to  her  separate  use  was  upheld  as  an  effectual  exclusion 
*  223   *  of  the  husband's  right.    The  only  recent  case  in  the 

Scotch  reports  on  the  subject  is  that  of  Heriot's  Trus- 
tees V.  Fyffe  (i)  in  1836,  which  follows  Murray  v.  Dalrymple, 
But  numerous  cases  have  occurred  in  the  Equity  Courts  in 
England,  and,  after  some  conflicting  decisions,  the  doctrine  is 

(a)  Book  1,  tit.  6,  §  14.  (h)  6  Moit.  3854. 

(c)  In  1G78,  Morr.  5834.  (fl)  In  1682,  Morr.  5836. 

(e)  In  1709,  Morr.  5839.  {g)  Morr.  5841. 

(A)  Morr.  5843.  (i)  12  Jurist  (Scots),  28. 
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now  completely  established,  that  property,  real  or  personal, 
may  be  settled  to  the  separate  use  of  a  married  woman  in 
exclusion  of  her  husband  ;  and  that  the  addition  of  a  pro- 
hibition to  alienate  or  anticipate  it  is  effectual  to  render  void 
any  attempt  of  that  kind  by  her  or  her  husband.  Tullett  v. 
Armstrong,  (a)  And  hence  it  appears  that  the  separate  use 
in  both  countries  has  been  constituted  on  the  same  principles, 
and  for  the  same  purpose  ;  namely,  the  protection  of  the  wife 
against  the  husband's  extravagance  or  undue  exercise  of  *his 
power  over  her. 

[Lord  Brougham.  —  Was  it  not  held  in  some  of  the  cases 
that  a  naked  prohibition  against  alienation  is  not  sufficient, 
but  that  to  make  the  restraint  effectual  you  must  annex  to 
the  gift  to  the  separate  use  a  limitation  over  by  way  of  for- 
feiture ?] 

In  Woodmeston  v.  Walker^  (5)  it  was  held  that,  without  such 
limitation  over,  an  unmarried  woman  could  not  be  restrained 
from  alienating  personal  property  bequeathed  to  her  for  her 
separate  estate  without  power  of  anticipation,  seeus  as  to  a 
woman  under  coverture,  as  to  whom  the  mere  prohibition 
against  alienation  would  be  a  sufficient  restraint.  All  the 
cases  were  reviewed  by  the  late  Lord  Chancellor  affirming 
the  judgment  of  the  Master  of  the  Rolls  in  Tullett  v.  Arm- 
strong, (c)  And  his  Lordship  observed  that  "  the  separate 
estate  and  prohibition  against  the  alienation  of  it  were  iden- 
tified in  principle,  that  the  former  could  not  be  maintained 
without  the  latter,  that  the  two  must  stand  or  fall 
together,"  for  that  when  it  was  once  established  *that  *  224 
the  separate  estate  of  a  married  woman  was  to  be  en- 
joyed by  her  as  2,  feme  sole.,  it  was  found  that  to  secure  to  her 
the  desired  protection  against  the  marital  rights  it  was  neces- 
sary to  fetter  the  gift  of  the  separate  estate  by  prohibiting 
anticipation,  the  power  to  do  which  was  established  by 
authority  not  now  to  be  questioned."    "  In  the  case  of  a 

(a)  1  Beav.  1;  4  My.  &  Cr.  390. 
(&)  2  Russ.  &  My.  197  ;  see  p.  205,  206. 
(c)  4  My.  &  Cr.  392  et  seq. 
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gift  of  separate  estate,"  his  Lordsliip  says,  "  with  a  clause 
against  anticipation,  the  author  of  the  gift  supposes  that  he  has 
effectually  protected  the  wife  against  such  influence  or  con- 
troul  (of  the  husband)  ;  upon  what  principle  can  it  be  that 
this  Court  should  subject  her  to  it,  and  by  so  doing  defeat 
his  (the  author's)  purpose,  and  completely  alter  the  char- 
acter and  security  of  his  gift?"  These  observations  apply 
most  strictly  and  forcibly  to  the  case  of  Mrs.  Rennie,  a  mar- 
ried woman,  to  whom  her  brother,  foreseeing  the  husband's 
extravagancies,  and  consequent  liabilities,  made  a  provision 
exclusive  of  his  rights  and  obligations,  and  with  a  clause 
prohibiting,  in  the  strongest  terms,  all  sorts  of  alienation  or 
anticipation  of  the  income. 

The  Lord  Advocate  and  Mr.  Baillie  (of  the  Scotch  Bar), 
for  the  respondent.  —  The  main  question  in  this  case  regards 
the  validity  of  the  deed  of  assignation,  so  far  as  it  assigned 
Mrs.  Rennie's  life-interest  in  the  trust  property.  To  that 
extent  only  has  it  been  pleaded  by  the  respondent,  and  sus- 
tained by  the  Lord  Ordinary  in  the  first  interlocutor,  finding 
that  the  interests  of  the  children  as  ultimate  fiars  of  the  prop- 
erty were  not  affected  by  it.  The  purpose  of  the  assignation 
was  to  make  over  the  rents  of  the  trust  property,  to  secure  to 
the  respondent  repayment  of  the  moneys  advanced  by  him, 
and  for  that  purpose  the  trustee  conveyed  all  the  right  vested 
in  him,  and  Mrs.  Rennie  conveyed  all  the  right  and  interest 
which  she  could  competently  grant  away,  reserving  to 
*  225  her  an  aliment  of  60^.  a  year.  The  *  deed  of  assign- 
ment was  not  a  devolution  of  the  trust  from  the  trus- 
tee upon  a  third  party,  nor  a  conveyance  of  the  property,  but 
an  assignment  of  the  accruing  rents  in  security  for  repayment 
of  advances,  operative  merely  until  the  debt  secured  by  it 
should  be  paid,  and  conveying  no  power  beyond  that  of  col- 
lecting the  rent  and  applying  it  to  the  extinction  of  the  debt. 
The  two  granters,  therefore,  assigned  no  more  than  they 
were  fully  empowered  to  grant.  The  trust  disposition  ex- 
pressly gave  the  trustees  ''full  power  to  sell  and  dispose  of 
all  or  every  part  of  the  property  as  to  them  should  seem 
proper  and  necdssary  in  executing  the  purposes  of  the  trust." 
[210] 


EENNIE  V.  RITCHIE. 


*225 


The  first  of  those  purposes  was  to  pay  the  truster's  debts 
from  the  produce  of  the  trust  estate,  "  either  by  gradual  liq- 
uidation thereof  or  otherwise."  The  second  purpose  was  to 
pay  Mrs.  Rennie  "  the  free  annual  proceeds  of  the  property, 
or  such  part  thereof  as  the  trustees  should  deem  necessary  for 
the  support  of  her  and  her  family."  These  references  to  the 
trust  disposition  leave  no  room  to  dispute  the  power  of 
the  trustee  to  deal  with  the  rents  as  he  did  by  the  deed 
of  assignation. 

The  power  exercised  by  Mrs.  Rennie  has  been  more  seri- 
ously disputed  in  consequence  of  the  truster's  declaration 
that  the  provision  for  his  sister  was  ^'  purely  alimentary,  and 
exclusive  of  the  jus  mariti,^^  and  that  it  should  not  be  assign- 
able nor  subject  to  any  deeds  which  either  she  or  her  hus- 
band might  grant,  or  debts  which  they  might  contract.  It 
might  be  fairly  argued  that  this  prohibition  was  not  intended 
to  attach  to  the  whole  of  the  rents  of  the  trust  estate,  but 
only  to  601.  a  year,  fixed  by  the  trustee,  with  Mrs.  Rennie's 
consent,  as  her  alimentary  fund.  But  even  if  no  sum  had 
been  fixed  as  alimentary,  still  the  prohibition  against  attach- 
ing or  assigning  does  not  by  the  law  of  Scotland  operate  as 
an  absolute  exclusion  of  assignment  in  all  circumstances  ;  as, 
for  instance,  alimentary  creditors,  for  aliment  supplied 
in  any  year,  may  attach  *  the  alimentary  fund  of  that  *  226 
year,  or  so  much  of  it  as  was  not  necessary  for  ali- 
ment. Uarl  of  Buchan  v.  His  creditors^  (a)  Waddell  v.  Wad- 
dell,  (h) 

The  objection  to  the  validity  of  the  assignment,  on  the  tech- 
nical ground  of  its  having  been  executed  without  the  hus- 
band's concurrence,  is  not  applicable  to  the  circumstances  of 
this  case,  although  the  general  principle  is  not  to  be  disputed, 
that  to  give  validity  to  the  wife's  deed  the  husband's  consent 
is  necessary.  That  principle,  like  all  general  rules,  is  liable 
to  exceptions.  Here,  in  the  constitution  of  the  fund  for  the 
wife,  the  husband's  right  of  administration  is  excluded ;  and 
here  also  the  husband  was  abroad.  Was  the  wife  with  the 
children  to  perish  for  want  of  necessaries  until  he  returned  ? 


(a)  13  Sh.,  D.,  B.  &  M.  1112.  (&)  15  Dunl.,  B.  &  M.  151. 
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While  husband  or  wife  are  in  a  state  of  separation,  voluntary 
or  involuntary,  her  deeds,  in  relation  to  her  separate  estate, 
are  valid  without  his  formal  consent.  The  necessity  of  the 
case  brings  it  within  the  exceptions  to  the  general  rule. 
Grairns  v.  Arthur^  (a)  Neilson  v.  Arthur^  (5)  Orme  v.  Bif- 
fors^  ((?)  Gray  v.  Wylie.  (c?)  In  point  of  fact,  the  husband 
did  consent  to  the  wife's  deed  in  this  case,  as  is  clearly  evi- 
denced by  his  letters  to  the  respondent,  in  one  of  which  he 
writes  :  "  For  the  advances  you  have  made  and  will  have  to 
make  to  my  family  as  well  as  to  myself,  I  shall,  immediately 
on  getting  back,  enter  into,  with  Mrs.  Rennie's  concurrence, 
a  regular  deed  of  agreement,  giving  over  the  management 
of  the  property  for  a  certain  period,  until  your  advances  are 
paid  off." 

It  is  not  now  disputed  that  the  moneys  forming  the  con- 
sideration for  the  deed  of  assignation  were  truly  advanced 
by  the  respondent  at  the  solicitation  of  Mrs.  Rennie  and 

her  trustee,  and  on  the  faith  of  repayment  out  of 
*  227  *  the  trust  property.    It  appears  by  the  recitals  of  the 

deed  and  by  the  accountant's  report  that  a  great  part 
of  them  went  to  pay  debts,  and  interest  of  debts,  with  which 
Lieutenant  Robertson  had  burdened  the  trust  property.  If 
those  payments  had  not  been  made,  the  creditors  would  have 
attached  and  carried  off  the  property,  as  they  were  entitled 
to  do,  for  their  reimbursement,  so  that  the  alimentary  fund 
would  be  lost  altogether.  The  trustee,  having  been  author- 
ized under  the  trust  disposition  to  sell  all  or  part  of  the  trust 
property,  and  out  of  the  produce  to  pay  the  truster's  debts, 
"  by  gradual  liquidation  or  otherwise,"  instead  of  selling, 
charged  the  property  with  repayment  of  those  advances, 
with  the  concurrence  of  Mrs.  Rennie,  and  thereby  the  prop- 
erty was  preserved  to  her  and  to  her  children  after  her.  How 
can  it  be  argued  that  the  trustee  and  Mrs.  Rennie  were  not 
warranted  by  the  trust-deed,  as  they  were  by  law  and  com- 
mon sense,  in  effecting  this  "gradual  liquidation"  of  debts, 
by  executing  the  assignation  to  the  respondent  ?    The  same 


(a)  Morr.  5954. 
(c)  12  Sh.,  D.  &B.  149. 
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argument  may  be  urged  with  equal  force  in  respect  of  anol^er 
part  of  the  respondent's  advances,  which  were  applied  to  the 
payment  of  public  and  parochial  taxes,  and  of  workmen  for 
repairs  of  the  trust  property.  These  repairs  were,  by  the 
trustee's  order,  executed  under  the  superintendence  of  Mr. 
Rennie,  and  the  property  was  thereby  made  to  produce  a 
greater  rent,  which  was  drawn  by  Mrs.  Rennie,  and  applied 
to  family  expenses.  The  tradesmen's  accounts  had  lain  over 
a  long  time,  and  actions  had  been  commenced  to  constitute 
these  debts  against  the  property,  and  then  proceed  to  attach 
it ;  so  that  these  advances  also,  like  the  former,  went  to  save 
the  trust  property. 

After  Mr.  Rennie  went  to  Canada,  his  wife  was  left  with 
the  children  quite  destitute.  The  extracts  from  her  letters 
to  the  respondent,  set  out  in  his  printed  case,  show  that  from 
week  to  w^eek  she  importuned  him,  in  the  most  piteous 
terms,  to  supply  her  with  the  means  of  procuring  *  the  *  228 
common  necessaries  of  life.  Surely  moneys  advanced 
for  these  purposes,  from  pure  compassion,  at  the  request  of 
the  trustee,  joined  to  her  own,  and  on  the  faith  of  repayment 
out  of  the  rents  of  the  trust  property,  must  be  admitted  to 
be  alimentary  supplies  ;  to  hold  the  contrary  would  be  a  dan- 
gerous precedent,  as  contrary  to  law  as  to  common  sense  and 
humanity.  Although  a  married  woman,  living  with  her  hus- 
band, cannot  legally  bind  her  separate  estate  to  pay  debts 
contracted  by  him,  though  they  be  for  aliment,  it  is  otherwise 
if  she  is  living  apart  from  the  husband,  as  Mrs.  Rennie  was 
when  these  alimentary  advances  were  made  to  her.  The  case 
of  the  appellants  is  made  to  rest  chiefly  on  the  objection  to 
the  moneys  advanced  to  Mrs.  Rennie,  while  Mr.  Rennie  was 
living  with  her,  and  to  him,  after  he  left  for  Canada.  This 
last  sum,  composed  of  50Z.  and  201.,  was  transmitted,  by  de- 
sire of  the  trustee  and  of  Mrs.  Rennie,  to  her  husband,  while 
he  was  seeking  for  a  livelihood  abroad  for  his  family;  the 
other  sums  advanced  before  his  departure  went  to  the  sup- 
port of  the  family ;  and  all  the  advances  may  be  properly 
denominated  alimentary.  It  could  not  be  Mr.  Robertson's 
intention,  in  providing  an  alimentary  fund  for  his  sister,  that 
she  should  use  it  as  mere  pocket-money,  for  her  personal 
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ornament  and  gratification ;  it  was  expressly  given  "  for  the 
support  of  her  and  her  family,"  and  that  express  purpose 
covers  all  the  advances  now  objected  to.  The  objection  to 
them  came  too  late,  after  an  acquiescence  of  two  years,  and 
after  these  very  advances  were  repaid  out  of  the  rents. 

(The  learned  counsel,  after  referring  to  the  cases  cited  for 
the  appellants,  in  respect  to  the  prohibition  against  anticipa- 
tion of  a  wife's  separate  estate,  denied  their  application  to  this 
case,  and  then  adopted  the  arguments  of  the  Lord  Ordinary 
(^ante^  p.  215)  in  support  of  the  validity  of  the  assignation). 

Mr.  Anderson  replied. 

April  25. 

*  229  *  Lord  Campbell.  - —  This  case  turns  upon  the  valid- 
ity of  a  deed  of  assignation.  The  respondent  brought 
a  process  of  declarator  to  have  this  deed  found  valid ;  and 
the  appellants,  a  process  of  reduction,  to  have  it  set  aside. 
The  two  processes  being  conjoined,  several  interlocutors  have 
been  pronounced  by  Lords  Ordinary,  and  by  the  second  divi- 
sion of  the  Court  of  Session,  the  effect  of  which  is  to  decide, 
that  as  far  as  the  interest  of  the  appellant,  Mrs.  Rennie,  is 
concerned,  the  deed  is  valid. 

As  it  appears  to  me  that  the  conduct  of  the  respondent 
in  the  transactions  was  honourable,  and  that  the  object  of  the 
parties  to  the  deed  was  fair,  I  regret  very  much  to  be  obliged 
to  come  to  the  conclusion  that  it  cannot  be  supported,  and 
that  the  interlocutors  appealed  against  ought  to  be  reversed. 
Notwithstanding  the  great  anxiety  displayed  by  Lord  MoN- 
CREiFF,  I  am  bound  to  say  that  I  think  the  cause  has  not 
been  "  extricated  by  him  with  safety  to  the  law."  We  have 
to  lament  that  the  Judges  of  the  second  division  have  not 
favoured  us  with  their  sentiments  upon  any  of  the  important 
and  difficult  questions  which  were  discussed  before  them,  and 
we  must  suppose  that  they  adopted  simpliciter  the  note  of  the 
Lord  Ordinary. 

Three  main  objections  were  made  to  the  validity  of  the 
deed ;  1st,  that  it  was  a  breach  of  trust  in  Captain  Barclay ; 
2dly,  that  it  was  void  by  reason  of  Mr.  Rennie,  the  husband, 
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not  being  a  party  to  it ;  and  3dly,  that  it  was  ultra  vires  in 
assigning  an  alimentary  fund  provided  for  the  maintenance 
of  a  married  woman,  declared  by  the  settlor  not  to  be  assign- 
able. 

Lord  MoNCREiFF  was  of  opinion  that  Mr.  and  Mrs.  Rennie 
were  not  at  liberty  to  object  to  the  validity  of  the  deed  of 
assignation,  because  they  are  supposed  to  have  promised  Mr. 
Eitchie  a  security  of  this  sort  for  his  advances,  made 
at  their  request.  But  to  give  effect  to  such  *  promise  *  230 
would  entirely  deprive  a  married  woman  of  the  pro- 
tection intended  for  her,  by  conveying  property  to  a  trustee 
for  her  sole  and  separate  use :  a  promise  involving  a  breach 
of  trust  could  not  be  enforced,  and  no  such  promise  by  a 
person  under  disability  can  prevent  that  person,  if  prejudiced 
by  the  breach  of  trust,  from  complaining  of  it. 

Now,  I  am  of  opinion  that  Captain  Barclay  was  guilty  of  a 
breach  of  trust  to  the  prejudice  of  Mrs.  Rennie,  by  executing 
the  deed  of  assignation.  By  the  settlement  of  Lieutenant 
Robertson,  the  second  trust  was,  that  the  trustees  should  pay 
to  Mrs.  Rennie,  his  sister,  if  she  survived  him,  the  net  annual 
proceeds  of  the  property  conveyed,  or  such  part  thereof  as 
they  might  deem  necessary  for  the  support  of  her  and  her 
family  during  her  life,  "  declaring  that  the  foresaid  provision 
for  my  said  sister  is  purely  alimentary,  and  exclusive  of  the 
jus  mariti  of  her  present  or  any  future  husband ;  and  that  it 
shall  not  be  attachable  by  arrestment  or  diligence  of  any  kind 
whatever,  nor  assignable,  nor  subject  to  any  deeds  which 
either  she  or  her  present  or  any  future  husband  may  grant  in 
relation  thereto,  or  debts  which  they  may  contract."  By  the 
settlement  the  trustees  are  to  manage  the  trust  property,  pay- 
ing the  settlor's  debts,  and,  after  the  death  of  Mrs.  Rennie, 
to  hold  the  property  for  the  benefit  of  her  children.  But 
by  the  deed  of  assignment.  Captain  Barclay,  the  only  acting 
trustee,  with  the  alleged  consent  of  Mrs.  Rennie,  makes,  con- 
stitutes, and  appoints  Mr.  Ritchie  his  lawful  cessioner  and 
assignee  for  the  whole  trust  property ;  1st,  for  the  payment 
oT  certain  charges  affecting  the  property ;  2dly,  for  payment 
to  Mrs.  Rennie  for  aliment  to  herself  and  her  family  of  such 
sum  or  sums  as  I  may  consider  myself  warranted  to  allow  her 
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for  the  above  purpose,  but  not  exceeding  the  sum  of  601.  per 
annum then  for  payment  to  Mr.  Ritchie  for  his  trouble; 
and  lastly,  for  repayment  to  Mr.  Ritchie  of  474Z.  17s. 
^  *  231  8d.,  and  *  355?.  lis.  9d.,  with  interest,  after  which 
Mr.  Ritchie  was  to  reconvey  to  the  trustee.  But 
while  this  deed  is  in  operation.  Captain  Barclay's  functions 
as  trustee  are  suspended.  He  cannot  manage  the  trust  prop- 
erty, and  he  cannot  exercise  his  discretion  as  to  whether  a 
greater  sum  than  601.  a  year  from  the  annual  proceeds  of  the 
trust  property  should  or  should  not  be  allotted  to  Mrs.  Rennie 
for  the  support  of  herself  and  her  children.  The  discretion 
of  the  trustees  upon  this  subject  was  to  be  exercised  from 
time  to  time,  according  to  the  state  of  the  fund  and  the  cir- 
cumstances of  the  family.  No  power  is  given  to  the  trustees 
appointed  by  the  settlement  to  name  another  trustee  for  the 
management  of  the  property,  or  to  disqualify  themselves 
from  exercising  the  discretion  reposed  in  them.  The  deed 
of  assignation  therefore  appears  to  be  ultra  vires,  and  a  breach 
of  trust  ;^  and  the  offer  made  by  the  respondent  to  denude 
the  property  when  the  debt  due  to  him  is  liquidated  must  be 
unavailing. 

Secondly,  I  am  likewise  of  opinion  that  the  deed  is  void, 
on  the  ground  that  it  was  executed  without  the  concurrence 
of  the  husband.2  It  was  admitted  at  the  bar  that  Mr. 
Rennie's  concurrence  would  have  been  necessary  if  he  had 
been  living  with  his  wife,  and  that  it  is  to  be  excused  only 
by  his  absence  in  Canada.  There  can  be  no  doubt  that,  by 
the  law  of  Scotland,  under  certain  circumstances,  a  married 
woman  may  contract  obligations  and  execute  deeds  as  if  she 
were  single,  but  that  is  where  the  husband  has  been  convicted 
of  a  crime  by  which  he  is  civilly  dead ;  or  where  he  has  de- 
serted his  wife,  and  the  coverture  is  virtually  dissolved  or 
suspended.  But  here  there  was  merely  a  temporary  separa- 
tion by  mutual  consent,  Mr.  Rennie  intending  to  return  to 
Scotland  if  he  could  not  advantageously  settle  in  Canada  ; 
and  Mrs.  Rennie  intending  to  follow  thither,  if  he  could. 

*  232  The  case,  therefore,  does  not  vary  from  any  *  tempo- 

1  See  Perry  Trusts,  §  655. 

2  See  Perry  Trusts,  §  656. 
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rary  absence  of  the  husband  for  business  or  pleasure,  dur- 
ing which  his  curatorial  rights  over  his  wife  are  not  sus- 
pended. 

The  third  objection  to  the  deed  is  still  more  material.  It 
is  not  disputed  that  the  law  of  Scotland  recognizes  the  settle- 
ment of  property  as  an  alimentary  provision  for  a  married 
woman,  and  that  may  be  made  not  assignable,  or  subject  to 
debt  or  diligence,  according  to  the  principles  upon  which 
many  cases  have  been  decided  in  England,  which  are  all  to 
be  found  cited  in  Tullett  v.  Armstrong,  (^a)  But  it  is  said 
that  there  is  an  exception  in  favour  of  alimentary  debts,  and 
that  the  items  in  the  accountant's  report,  making  up  the  ag- 
gregate of  513Z.,  are  for  alimentary  advances  to  Mrs.  Rennie. 
It  is  unnecessary  here  to  inquire  how  far  an  alimentary  fund 
can  be  anticipated  for  past  alimentary  debts,  because  it  seems 
to  me  quite  clear  that  none  of  these  items  were  the  alimen- 
tary debts  of  Mrs.  Rennie.  The  advances  were  to  Mr.  Ren- 
nie, or  for  the  support  of  the  family,  while  he  was  living  in 
England,  and  for  the  whole  amount  he  was  personally  liable. 
The  debts  therefore  were  the  debts  of  the  husband,  and  not 
of  the  wife  ;  and  for  the  debts  of  the  husband  I  am  of  opin- 
ion that  an  alimentary  fund,  so  appropriated  for  the  main- 
tenance of  the  wife,  cannot  be  assigned.  Lord  Buchan^s 
Case  (5)  is  not  at  all  in  point,  and  the  case  of  Herriot's  Trus- 
tees  V.  Fyffe  (c)  appears  to  be  a  strong  authority,  if  any  were 
wanting,  to  support  so  plain  a  principle. 

It  thus  becomes  unnecessary  to  examine  the  item  of  400?., 
which  was  charged  on  Mrs.  Rennie's  original  part  of  the 
property,  and  is  not  contended  to  be  an  alimentary  debt, 
for  the  interest  of  which  the  trust  property  is  made  sub- 
ject, or  to  enter  into  any  of  the  other  items  of  the 
*  account,  as,  on  these  grounds  before  stated,  I  am  of  *  233 
opinion  that  the  interlocutors,  supporting  the  validity 
of  the  deed  of  assignation,  must  be  reversed. 

The  pursuer's  summons  contains  an  alternative  conclusion 
to  take  the  account  if  the  deed  should  be  held  invalid ;  but 
the  account  has  not  yet  been  taken  on  this  footing.   It  would 

(a)  1  Beav.  1;  4  My.  &  Cr.  377.        (h)  13  Sh.  D.,  B.  &  M.  1112. 
(c)  12  Jurist  (Scots),  28. 
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give  me  great  satisfaction  if  this  could  now  be  done  by  con- 
sent between  the  parties,  after  the  opinion  of  the  House  has 
been  expressed ;  but  if  this  cannot  be  done,  the  cause  must 
be  remitted,  that,  with  the  declaration  of  the  invalidity  of  the 
deed  of  assignation,  the  account  may  be  taken  in  the  Court 
below  on  the  footing  of  the  original  settlement. 

This,  my  Lords,  is  my  humble  opinion ;  and  therefore  I 
move  your  Lordships  that  the  interlocutors  complained  of  be 
reversed. 

Lord  Brougham.  —  I  take  the  same  view  of  this  case  ;  I 
consider  the  miscarriage  of  the  Court  below  upon  all  the 
grounds  to  be  clear.  Indeed,  with  all  possible  respect  for 
Lord  MoNCREiFF  (my  respect  for  whom  I  need  not  say  is 
equal  to  that  of  any  person,  from  my  long  knowledge  of  his 
great  talents,  his  profound  learning,  and  his  admirable  judicial 
powers  of  every  description),  I  find  it  impossible  to  reconcile 
this  case  with  principle.  Moreover,  I  really  find  it  very  diffi- 
cult to  reconcile  it  with  another  decision  of  Lord  Moncretff, — 
I  mean  the  decision  in  the  case  of  Heriott's  Trustees ;  which 
appears  to  me  to  put  one  part  of  the  case,  as  one  principle  in- 
volved in  the  case,  very  clearly. 

I  listened  also  to  the  objection  that  was  taken  to  an  account 
being  directed  while  there  was  a  point  of  law  to  be  decided. 
Now  that  clearly  was  not  a  matter  to  go  before  an  account- 
ant to  be  mixed  up  at  all  with  the  account ;  and  having 
separated  that,  and  having  now  come  to  the  resolution 
*  234  of  deciding  against  the  validity  of  the  instrument,  *and 
of  reversing  the  decree,  I  most  heartily  join  with  my 
noble  and  learned  friend"  in  the  wish  expressed  by  him,  that 
by  some  arrangement  further  expense  of  Htigation  to  the  par- 
ties may  be  avoided.  If  your  Lordships  shall  be  of  opinion 
that  this  judgment  ought  to  be  reversed  (as  you  probably 
will),  I  would  then  fain  hope  that  the  parties  might  come  to 
some  understanding  as  to  taking  the  account  upon  the  alter- 
native conclusion  of  the  libel,  and  thereby  upon  this  point 
avoid  a  more  than  necessary  continuance  of  litigation. 

Lord  Cottenham.  —  It  appears  to  me  that  if  this  inter- 
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locutor  were  to  stand,  it  would  be  impossible  hereafter  to 
secure  the  interests  of  a  married  woman.  In  this  country, 
as  in  Scotland,  it  has  been  found  necessary,  for  the  interests 
of  society,  that  means  should  exist  by  which  either  the  parties 
themselves  by  contract  or  those  who  intend  to  give  a  bounty 
to  a  family  may  secure  that  for  the  benefit  of  the  wife  and 
children,  without  its  being  subject  to  the  controul  of  the 
husband.  In  this  country  it  is  well  known  that  that  doctrine 
has  been  subject  to  considerable  fluctuation  from  the  time 
that  it  was  first  established,  though  it  is  now  very  firmly 
established,  and  no  difficulty  occurs  as  to  the  mode  of  carry- 
ing that  object  into  effect. 

When  first  by  the  law  of  this  country  property  was  settled 
to  the  separate  use  of  the  wife,  equity  considered  the  wife  as 
Sifeme  sole  to  the  extent  of  having  a  dominion  over  the  prop- 
erty. But  then  it  was  found  that  that,  though  useful  and 
operative  so  far  as  securing  to  her  a  dominion  over  the  prop- 
erty so  devoted  to  her  support,  was  open  to  this  difficulty  ; 
that  she  being  considered  as  a  feme  sole  was,  of  course,  at 
liberty  to  dispose  of  it  as  a  feme  sole  might  have  disposed  of 
it,  and  that  of  course  exposing  her  to  the  influence  of  her 
husband  was  found  to  destroy  the  object  of  giving  her  a 
separate  property :  therefore,  to  meet  that,  a  provision 
was  adopted  of  prohibiting  the  anticipation  *  of  the  in-  *  235 
come  of  the  property,  so  that  she  had  no  dominion 
over  the  property  till  the  payments  actually  became  due. 
That  is  the  provision  of  the  law  as  it  now  stands,  and  that  is 
found  perfectly  sufficient  for  the  purpose  of  securing  the  in- 
terests of  married  women. ^ 

In  Scotland  much  the  same  course  is  adopted,  the  same 
objects  having  been  worked  out,  though  not  precisely  in  the 

'  See  Lewin  Trusts  (5th  Eng.  ed.),  537,  555,  556;  2  Jarman  Wills 
(3d  Eng.  ed.),  23,  24  in  note  ;  Jackson  v.  Hobhouse,  2  Meriv.  483  ; 
Parkes  v.  White,  11  Ves.  221  ;  In  re  Brettle,  JoUands  v.  Burdett,  2 
De  G.,  J.  &  S.  79;  1  Lead.  Gas.  in  Eq.  (3d  Am.  ed.)  522  [420]  et  seq.  ; 
Eoss's  Trust,  1  Sim.  n.  s.  199;  Field  v.  Evans,  15  Sim.  375;  D'Oechsner 
V.  Scott,  24  Beav.  239  ;  Spring  v.  Pride,  10  Jur.  n.  s.  876;  Freeman  v. 
Flood,  16  Geo.  529  ;  Moore  v.  Moore,  1  Coll.  54;  GafEee's  Trust,  14  Jur. 
277;  1  Mac.  &  G.  541  ;  Parker  v.  Converse,  5  Gray,  336  ;  Perry  Trusts, 
§§  655,  670,  671. 
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same  way ;  but  still  there  is  by  the  law  of  Scotland  a  pro- 
tection in  favour  of  an  alimentary  fund ;  and  there  is  a  pro- 
vision that  the  alimentary  fund  shall  not  be  assignable.  Those 
are  two  provisions  very  much  corresponding  with  the  pro- 
visions which  have  been  adopted  in  the  law  of  England.  But 
if  the  present  deed  were  to  stand,  there  would  be  an  end  of 
that  protection.  This  is  not  only  an  alimentary  fund  in  its 
nature,  but  it  is  in  terms  declared  to  be  so.  It  is  declared 
not  to  be  assignable ;  but  it  has  been  assigned,  not  for  past 
aliment  for  the  wife  and  her  family,  but  for  expenses  incurred 
for  the  convenience  of  the  family  at  large,  or  for  the  private 
expenditure  of  the  husband.  I  think,  therefore,  upon  that 
ground,  that  this  deed  is  clearly  bad.  It  is  also  clearly  bad,  as 
being  a  direct  breach  of  trust.  Captain  Barclay  had  no  right 
whatever  to  divest  himself  of  the  duties  which  he  had  as- 
sumed, and  to  transfer  to  others  that  discretion  which  was 
personal  to  himself. 

It  is  quite  unnecessary  to  find  other  grounds  upon  which  to 
impeach  this  deed,  the  first  being  clearly  and  manifestly  an 
objection  which  prevents  this  deed  from  acting  and  .  preju- 
dicing at  all  the  interests  of  the  parties  ;  and  therefore  the 
interlocutor,  which  gives  effect  to  the  deed,  I  consider  as 
clearly  erroneous ;  whatever  may  be  the  interests  of  the 
parties,  they  are  to  be  considered  as  existing  independently 
of  that  deed. 

My  Lords,  that  is  quite  sufficient  for  the  purpose  of  dis- 
posing of  the  subject-matter  of  this  appeal.    But,  although 

the  accounts  had  been  investigated  before  it  was  ascer- 
*  236  tained  *  what  the  application  of  the  law  would  be  upon 

the  particular  findings  of  the  accountant,  it  may  be 
that  what  has  already  been  done  may  save  the  expense  of 
future  inquiry.  That,  however,  I  do  not  consider  to  be  now 
before  us  ;  because  the  Court  of  Session  having  decided  upon 
the  first  claim  in  the  summons,  the  alternative  conclusion  has 
not  been  a  matter  of  consideration  in  that  Court,  and  I  ap- 
prehend that  the  order  of  this  House,  suggested  by  my  noble 
and  learned  friend,  would  entirely  answer  the  purpose,  —  that 
is,  reversing  the  interlocutors  appealed  from,  and  referring  it 
back  to  the  Court  of  Session  to  see  whether  there  is  any 
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thing  else  that  may  be  done,  independently  of  the  deed,  for 
the  purpose  of  doing  what  is  right  between  the  contending 
parties,  claimants  upon  this  fund.  I  have  no  doubt  that  if 
the  parties  can  arrange  it  privately,  generally  speaking,  it 
answers  the  purpose  of  both  parties  better ;  but,  if  they  can- 
not agree,  I  do  not  anticipate  any  difficulty  in  the  justice  of 
the  case  being  satisfied  by  whatever  interlocutor  the  Court 
of  Session  may  think  proper  to  make,  or  may  find  themselves 
competent  to  make  upon  the  pleadings,  this  House  declaring 
that  the  deed  is  to  be  considered  as  void. 

The  counsel  for  the  appellant  said  that  their  client  was  dis- 
posed to  accede  to  the  arrangement  just  suggested,  to  let  the 
account  already  taken  stand.  The  respondent's  counsel  said 
that  he  had  no  instruction  on  the  matter. 

It  was  then  ordered  that  the  interlocutors  be  reversed,  and 
the  cause  remitted  to  the  Court  of  Session,  with  a  declaration 
that  the  deed  of  assignation  was  invalid. 
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*  GORDON  V,  HOWDEN. 


1845. 


Richard  Gordon  , 
Mathew  Howden 


Appellant, 
Respondent. 


Pawnbrokers.    Secret  Partnership.    Stat.  39  &  40  Geo.  3,  c.  99. 

Two  persons  entered  into  an  agreement  to  be  partners  in  the  business  of 
pawnbrokers,  to  be  carried  on  under  the  firm  of  one  of  them  ;  and  in 
pursuance  of  the  articles  of  agreement  that  one's  name  alone  was 
painted  over  the  door  of  the  business  premises  ;  the  license  also  was 
taken  out,  and  the  tickets  to  the  customers  were  issued,  in  his  sole 
name,  while  the  other  partner  (carrying  on  another  business)  attended 
occasionally  to  inspect  the  books  of  the  firm,  and  drew  a  certain  per- 
centage on  his  share  of  the  capital  out  of  the  profits. 

Held,  that  the  agreement  constituted  a  secret  partnership,  and  was  there- 
fore illegal  and  void,  as  being  in  contravention  of  the  policy  and 
enactments  of  the  Statute  39  &  40  Geo.  3,  c.  99. 


The  appellant  was  trustee  on  the  sequestrated  estate  of 
Mrs.  Munro,  widow  and  executrix  of  Daniel  Munro,  deceased, 
formerly  pawnbroker  in  Edinburgh. 

The  respondent  carried  on  the  business  of  a  pawnbroker  in 
premises  in  Dickson's  Close,  Edinburgh,  for  several  years 
previous  to  the  year  1828,  when  he  took  John  Kidd  into 
partnership.  The  pawnbroking  business  was,  from  that  time 
till  1833,  carried  on  in  the  same  premises  by  Kidd,  whose 
name  was  substituted  over  the  door  for  the  respondent's.  In 
1833  Kidd  withdrew,  and  the  respondent  entered  into  part- 
nership with  Daniel  Munro,  agreeing  by  deed  "  to  be  partners 
in  carrying  on  a  joint  trade  and  business  as  pawnbrokers  in 
Edinburgh,  under  the  firm  of  Daniel  Munro,  for  five  and  a 
half  years,  during  which  time  it  is  stipulated  that  the  said 
Mathew  Howden  shall  give  such  assistance  as  he  can,  with 
convenience  to  himself,  in  the  management  and  conducting 
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of  the  business,  he  hereby  reserving  full  power  to  con- 
tinue his  business  as  appraiser  *  and  auctioneer,  and  to  *  238 
act  otherways  on  his  own  account,  while  the  said  D. 
Munro  binds  himself  not  to  carry  on  any  separate  business, 
but  to  devote  his  whole  time  and  attention  in  conducting  the 
business  of  this  copartnery ;  and,  for  the  better  regulating 
and  carrying  on  of  said  business,  the  said  parties  have  resolved 
and  agreed  upon  the  following  articles :  — 

"1st.  That  the  capital  shall  consist  of  the  sum  of  2000/.,  1500/. 
thereof  to  be  advanced  by  M.  Howden,  and  the  remaining  500/.  by  D. 
Munro,  and  that  in  such  proportions  and  at  such  periods  as  shall  be  re- 
quired to  carry  on  the  business,  &c. 

"2d.  That  all  bonds,  bills,  contracts,  accounts,  and  other  writings 
relating  to  the  said  business,  shall  be  taken  and  given  under  the  foresaid 
firm  of  Daniel  Munro,  the  said  parties  shall  keep,  or  cause  to  be  kept, 
regular  and  distinct  books,  containing  all  the  affairs  and  transactions  of 
the  said  joint  business  ;  and  they  shall  post  and  bring  forward,  or  cause 
to  be  posted  and  brought  forward,  the  books  of  the  concern  from  time  to 
time,  and  the  books  shall  be  brought  to  a  balance  at  least  every  twelve 
months,  &c. 

* '  3d.  That  in  respect  the  said  M.  Howden  is  to  advance  the  capital 
to  the  extent  before  stated,  he  shall  be  entitled  to  the  sum  of  150/.  for 
the  first  year,  and  180/.  per  annum  for  the  remaining  four  and  a  half 
years,  out  of  the  first  and  readiest  profits  of  the  said  business,  and  that 
he  shall  be  entitled  to  draw  the  same  regularly,  half-yearly,  at  the  terms 
of,  &c. 

"  But,  on  the  other  hand,  it  is  so  stipulated  that  D.  Munro  shall  be 
entitled  to  the  whole  residue  or  remaining  profits  of  the  business,  what- 
ever the  same  may  amount  to,  to  be  uplifted  by  him,  either  at  said 
terms,  or,  if  he  shall  prefer  it,  to  continue  to  be  employed  in  the  business. 

"4th.  That,  as  it  may  be  some  time  after  the  copartnership  shall 
have  begun  to  be  acted  upon  before  all  the  said  stipulated  capital  sum 
shall  be  required  for  the  business,  it  is  hereby  agreed,  that  for  such  part 
thereof  as  may  not  be  advanced  by  M.  Howden,  the  foresaid  stipulated 
sum  of  the  profits  payable  to  him  shall  suffer  a  ratable  deduction  in 
proportion  as  the  amount  thereof  is  to  his  proportion  or  share  of  the 
capital  sum  to  be  advanced  by  him  ;  and  which  shall  continue  until  the 
whole  of  his  proportion  of  the  capital  shall  be  invested  in  the  business  ; 
and  thereafter  M.  Howden  shall  draw  the  full  amount  of  his  stipulated 
share  of  the  profits." 

(The  5th  article  is  not  material  to  be  here  stated.) 

"  6th.  In  case  either  of  the  parties  shall  die,  the  executors  of  him  who 
shall  predecease  the  other  shall  be  entitled  to  his  share  of  the  profits,  and. 
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be  under  the  obligations  incumbent  on  him  during  the  remaining  period 
of  the  contract. 

*  239  *  ' '  7th.  That  upon  the  dissolution  of  the  copartnery  the  books 
of  the  concern  shall  be  brought  to  a  balance,  and  the  proceeds  of 
the  copartnery  funds  applied,  first,  in  paying  the  debts  due  by  them, 
and  thereafter  in  paying  back  to  the  parties  respectively  their  shares  of 
the  capital,  and  in  paying  M.  Howden  his  share  of  the  profits  then  due  ; 
the  whole  residue  to  belong  to  D.  Munro. 

"  8th.  The  said  parties  agree,  that  if  any  difference  shall  arise  betwixt 
them  anent  the  true  meaning  of  any  part  of  this  contract,  or  otherwise, 
in  relation  to  the  copartnery,  they  hereby  agree  to  submit  and  refer  the 
same  to  Andrew  Rutherford,  Esq.,  advocate,  whom  failing,  to  Thomas 
Walker  Baird,  Esq.,  advocate,  either  of  whose  decreet  arbitral  to  be  pro- 
nounced shall  be  final  and  binding  upon  all  parties." 

Mimro  entered  into  possession  of  the  premises  in  Dickson's 
Close,  in  pursuance  of  the  contract ;  his  name  alone  was 
painted  over  the  door ;  the  license  was  taken  out,  and  the 
duplicate  tickets  and  notes  to  customers  were  issued  in  his 
name  alone.  He  died  in  June,  1836,  leaving  a  will,  in  which 
he  appointed  his  wife  his  executrix.  She  proved  the  will, 
and  continued  in  the  management  of  the  pawnbroking  busi- 
ness until  the  14th  of  April,  1837,  when,  in  consequence  of 
having  become  embarrassed  in  her  circumstances,  her  estate 
was  sequestrated,  and  the  trustee  appointed  to  the  seques- 
trated estate  took  the  management  of  the  business  for  the 
benefit  of  the  creditors. 

On  the  29th  of  the  same  month  (April,  1837),  the  respon- 
dent presented  a  petition  to  the  sheriff  of  Edinburgh,  stating 
the  said  contract  of  partnership,  and  that  the  same  was  dis- 
solved by  the  said  bankruptcy,  and  praying  to  be  put  in  pos- 
session of  the  partnership  effects  for  the  purpose  of  winding 
up  the  concern.  Upon  that  application  the  sheriff  pro- 
nounced an  interlocutor,  finding  that  the  respondent  was 
entitled  to  such  possession,  as  the  only  solvent  partner  of  the 
late  firm,  and  he  gave  him  possession  accordingly. 

In  the  year  1841,  the  trustee  on  the  sequestrated  estate 
brought  an  action  against  the  respondent  for  an  account  of 
his  intromissions  with  the  partnership  effects,  and  for 
.  *  240  reduction  of  the  sheriff's  interlocutor,  and  *  also  of 
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the  deed  of  partnership  as  void  under  the  Pawnbrokers' 
Act.  (a) 

The  respondent  pleaded  in  defence,  that  the  deed  of  part- 
nership did  not  fall  within  that  statute  ;  that,  if  it  did,  the 
proceeding  thereby  directed  should  have  been  taken  before 
the  justices  of  the  peace  within  twelve  months  after  the 
offence  committed,  and  that  the  sheriff's  decree  had  been 
acquiesced  in  by  the  trustee  for  four  years. 

On  the  28th  of  May,  1842,  the  Lord  Ordinary  (Cock- 
burn)  pronounced  an  interlocutor,  sustaining  the  reasons 
for  reduction  of  the  contract  and  of  the  sheriff's  interloc- 
utor, and  decerning  in  the  terms  of  the  reductive  conclu- 
sions 

(a)  39  &  40  Geo.  3,  c.  99.  By  sect.  23  it  is  enacted,  that  "  For  the 
better  manifesting  by  whom  the  trade  or  business  of  a  pawnbroker  shall 
hereafter  be  carried  on  (from  and  after  the  commencement  of  this  Act), 
all  and  every  person  or  persons  who  shall  follow  or  carry  on  the  trade  or 
business  of  a  pawnbroker,  shall  cause  to  be  painted  or  written,  in  large 
legible  characters,  over  the  door  of  each  shop  or  other  place  by  him,  her, 
or  them  respectively  made  use  of  for  carrying  on  that  trade  or  business,  the 
Christian  and  surname  or  names  of  the  person  or  persons  so  carrying  on 
the  said  trade  or  business,  and  the  word  '  pawnbroker  '  or  '  pawnbrokers,' 
as  the  case  may  be,  following  the  same,  upon  pain  of  forfeiting  the  sum  of 
lOL  for  every  shop  or  place  which  shall  be  so  made  use  of  for  the  space 
of  one  week  without  having  such  name  or  names  and  the  said  word  so 
written  as  aforesaid,  to  be  recovered  by  distress  and  sale  of  the  offender's 
goods  and  chattels  by  warrant,  under  the  hands  and  seals  of  any  two 
justices  of  the  peace  acting  within  the  respective  county,  riding,  division, 
city,  town,  liberty,  or  place,"  &c. 

(b)  Lord  CocKBURN  added  the  following  note  to  his  interlocutor  : 
"  And  the  Lord  Ordinary  put  it  to  the  parties,  whether  either  of  them 
wished  to  adduce  any  further  evidence  of  the  fact  that  there  was,  or  that 
there  was  not,  a  secret  copartnery,  but  neither  did." 

"In  this  situation,  and  looking  at  the  circumstances  as  they  are  ad- 
mitted or  established  already,  the  Lord  Ordinary  has  no  doubt  that  such 
a  concealed  copartnery  did  exist.  The  business  was  not  merely  carried 
on  de  facto,  without  the  defender's  name  being  disclosed,  but  it  was  a 
part  of  the  original  scheme  that  this  should  be  done.  Except  in  the 
private  understanding  of  the  parties,  as  in  their  contract,  or  in  the  other 
proceedings  known  only  to  themselves,  there  is  no  trace  of  the  defender 
being  a  partner  to  be  found.  It  was  unknown  to  the  public  and  to  the 
law.  The  Lord  Ordinary  holds  the  English  case  of  W arner  v.  Armstrong 
(3  My.  &  K.  45)  to  fix  that  the  illegality  of  the  copartnery  must  be 
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*  241      *  Against  this  interlocutor  the  respondent  reclaimed 

to  the  Inner  House,  and  their  Lordships,  after  ordering 
cases  to  be  prepared  by  the  parties,  and  subsequently  advising 
thereon,  pronounced  an  interlocutor,  23d  February,  1843, 
"  altering  the  said  interlocutor  of  the  Lord  Ordinary,  and 
repelling  the  reasons  of  reduction  in  so  far  as  they  proceeded 
upon  an  alleged  violation  of,  or  agreement  to  violate,  the 
Pawnbrokers'  Act:  quoad  ultra,  remit  to  the  Lord  Ordi- 
nary, &c.  Find  the  defender  entitled  to  expenses,  &c."(a). 
The  appeal  was  against  this  latter  interlocutor. 

*  242      *  The  Lord  Advocate  and  Mr.  F.  Shand  (of  the  Scotch 

Bar)  were  heard  for  the  appellant,  and  Mr.  G.  Turner 
and  Mr.  Peacock  for  the  respondent. 

taken  to  be  the  legal  consequence  of  this  secrecy.  Even  though  there 
had  been  a  difference  of  opinion  on  that  case  between  some  of  the  Com- 
mon Law  Judges  and  the  Judges  in  Equity  (which,  however,  does  not 
clearly  appear),  the  Lord  Ordinary  would  prefer  the  opinion  of  the  Lord 
Chancellor,  not  only  because  it  decided  the  case,  and  is  the  latest  author- 
ity, but  because  he  agrees  with  it.  He  concurs  in  its  view  of  the  meaning 
and  policy  of  the  statute. 

"  The  defender's  chief  pleas  against  this  result  are  :  — 

"  1st.  That  the  statute  only  imposes  penalties,  and  that  even  these 
cannot  be  sued  for  after  a  year  for  a  breach  of  the  Act.  The  Lord 
Ordinary  thinks  that  these  are  penalties  for  irregularities  committed  in 
the  course  of  conducting  a  trade  not  otherwise  struck  at  by  the  Act,  and 
that  a  statute  condemning  secret  partnership,  on  grounds  of  public  policy, 
cannot  be  defeated,  and  the  secret  partnership  enforced  merely  by  pay- 
ing these  penalties,  or  by  a  failure  to  exact  them  timeously. 

"2d.  That  'in  turpi  causa  melior  est  conditio  possidentis.'  But 
whatever  effect  this  maxim  might  have  had,  as  between  the  original 
parties,  the  Lord  Ordinary  does  not  think  it  applies  to  the  circumstances 
of  the  present  case,  in  which  all  that  has  taken  place  is,  that  a  trustee 
acting  for  creditors,  and  misled  by  the  erroneous  interlocutors  now  brought 
under  reduction,  has  hitherto  dealt  and  accounted  with  the  defender  as  if 
the  copartnery  was  lawful.  Besides,  the  defender  was  not  content  origi- 
nally with  his  m.ere  possession,  but  expressly  founded  on  the  contract,  as 
the  ground  for  his  obtaining  the  interlocutors  which  he  got  from  the 
sheriff,  and  which  are  now  under  reduction. 

"  What  effect  this  reduction  may  have  on  the  new  accounting,  the 
Lord  Ordinary  does  not  now  say,  because  the  only  conclusions  debated 
are  the  reductive  ones." 

(a)  5  Bell,  Murr.,  Don.  &  You.  698. 
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The  arguments  were  chiefly  applied  to  the  construction  of 
the  Act  of  Parliament  39  &  40  Geo.  3,  c.  99,  and  were  much 
to  the  same  effect  as  those  reported  in  the  cases  of  Armstrong 
V.  Lewis,  (cl)  Armstrong  v.  Armstrong,  and  Leivis  v.  Arm- 
strong. (5) 

The  Lord  Chancellor.  —  We  are  of  opinion  in  this  case 
that  the  judgment  of  the  Court  below  cannot  be  sustained. 

With  reference  to  the  main  point  that  has  been  under  con- 
sideration, —  the  policy  of  the  law  requires  that  all  persons 
who  carry  on  the  business  of  pawnbroking  shall  publish  .their 
names  to  the  world.  There  are  many  reasons  which  have 
been  assigned  for  this,  into  which  it  is  not  necessary  for  me 
now  to  enter,  after  the  decisions  that  have  taken  place  upon 
the  subject. 

When  this  question  came  before  the  Court  of  Exchequer 
Chamber  in  the  case  of  Armstrong  v.  Lewis,  (c)  that  Court 
decided  that  a  secret  partnership  in  the  pawnbroking  busi- 
ness was  illegal.  The  question  afterwards  came  before  Sir 
John  Leach,  M.R.,  and  he  also,  in  express  terms,  decided 
that  a  secret  partnership  in  the  pawnbroking  business  was 
contrary  to  law.  (t?)  That  case  was  brought  for  rehearing  be- 
fore my  Lord  Brougham,  when  he  held  the  situation  of  Lord 
Chancellor,  and  he  affirmed  that  decision,  and  stated  also 
his  opinion  that  it  was  a  violation  of  the  law  to  enter  into 
a  secret  compact  of  copartnership  in  the  business  of  pawn- 
broking,  (g) 

The  question,  therefore,  and  the  sole  question  here,  is, 
whether  this  was  a  contract  of  that  nature,  —  whether  it 
was  a  secret  contract  for  the  purpose  of  carrying  on  the  busi- 
ness of  a  pawnbroker  ?  Now  the  respondent  Howden 
*  had  himself  been  a  pawnbroker,  and  carried  on  that  *  243 
business  for  a  considerable  time,  and  it  was  very  diffi- 
cult to  suppose  that  he  was  not  acquainted  with  the  law  con- 
nected with  this  subject.  He  afterwards,  carrying  on  another 
business,  wished  to  take  a  partner  into  the  business  of  pawn- 

(a)  2  Cr.  &  M.  284  et  seq.  (b)  3  INIy.  &  K.  53  et  seq. 

(c)  2  Cr.  &  M.  297.  {d)  3  My.  &  K.  61. 

(e)  3  My.  &  K.  64. 

[  227  ] 


*243 


CASES  IN  THE  HOUSE  OF  LORDS. 


broking,  and  for  that  purpose  he  took  in  Daniel  Mimro,  and 
a  partnership  was  formed  between  them.  But  the  first  stipu- 
lation of  that  partnership  contract  was  that  the  business 
should  be  carried  on  under  the  firm  of  Daniel  Munro,  which 
imports  that  it  was  to  be  carried  on  in  that  name  alone,  >and 
that  Howden's  name  was  not  to  be  mentioned  in  the  firm. 
Now,  the  Act  of  Parliament  requires  that  persons  carrying 
on  the  business  of  pawnbrokers  shall  put  their  names  over 
the  door,  —  the  names  of  all  the  persons  carrying  on  the  busi- 
ness. If,  then,  the  partnership  compact  stipulated  that  the 
business  should  be  carried  on  in  the  name  of  Daniel  Munro 
alone,  that  was  impliedly  a  stipulation  that  Daniel  Munro's 
name  alone  should  be  placed  over  the  door,  and,  even  in  that 
view  of  the  case,  the  transaction  would  have  been  illegal. 
It  was  further  stipulated  that  all  bills  and  other  instruments 
should  be  drawn  solely  in  the  name  of  Daniel  Munro,  and  all 
these  circumstances  appear  to  me  to  lead  to  the  conclusion 
(and  it  requires  some  evidence  on  the  other  side  to  prove 
that  that  was  not  the  intention  of  the  parties)  that  Daniel 
Munro's  name  alone  should  be  known  in  the  business,  and 
that  it  should  not  be  known  to  the  world  that  he  had  any 
partner.  It  was  to  be  a  secret  partnership  from  the  very 
terms  of  the  contract. 

It  is  quite  consistent  with  this  case  that  the  parties  might 
have  reserved  to  themselves  the  right  of  communicating  to 
the  world  that  Howden  was  also  a  partner ;  but  it  requires 
some  proof  on  the  other  side,  I  think,  to  show  that  that  was 
the  intention  of  the  parties.  From  the  terms  of  the  contract 
I  think  I  am  justified  in  inferring  —  and  I  can  come  to 
*  244  .  no  other  inference  —  that  it  was  the  intention  of  *  the 
parties  that  Munro  alone  should  be  known  in  the  busi- 
ness, and  that  it  should  not  be  known  that  Howden  had  any 
thing  to  do  with  the  concern. 

I  think  the  points  alluded  to  in  argument,  in  respect  to  the 
arbitration  and  also  the  registration,  have  been  satisfactorily 
answered  by  the  Lord  Advocate.  If  any  contests  arose,  these 
contests  should  have  been  rather  presented  to  a  Court  of  Jus- 
tice than  to  private  arbitration.  And  as  to  the  registration, 
I  apprehend  that  that  was  a  matter  of  mere  form,  which  was 
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never  acted  upon,  and  which  never  probably  was  intended  to 
be  acted  upon. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of 
the  Court  below  should  be  reversed.  If  the  opinion  which 
I  have  expressed  is  correct,  the  interlocutor  of  the  sheriff 
was  incorrect,  and  ought  to  have  been  reversed  by  the  Lord 
Ordinary ;  and  in  that  case  it  is  proper  that  that  interlocutor, 
as  well  as  that  of  the  Court  of  Session,  should  be  reversed 
here. 

It  does  not  appear  to  me  that  any  other  question  arises. 

Lord  Brougham.  —  I  so  entirely  agree  in  the  argument  so 
forcibly  and  so  correctly  stated  by  my  noble  and  learned 
friend,  that  I  shall  not  trouble  your  Lordships  with  more 
than  a  word  or  two  upon  the  subject.  I  hold  it  to  be  per- 
fectly clear  that  this  was  an  illegal  contract,  for  the  express 
purpose  of  doing  an  illegal  act ;  that  this  stipulation  was 
entered  into  that  Howden's  name  should  be  concealed,  and 
that  Munro's  name  alone  should  appear.  It  appears  to  me  to 
be  quite  inconsistent  with  the  whole  frame  of  this  instrument 
that  any  thing  else  should  have  been  in  the  contemplation  of 
the  parties. 

I  consider  that  this  pawnbroking  Act  (as  I  stated  in  the 
Court  of  Chancery  in  the  case  of  Armstrong  v.  Armstro7ig 
and  Lewis  v.  Armstrong)  was  a  very  politic  and  wise  Act. 
A  great  clamour  was  then  made  before  me  in  the  argu- 
ment on  the  part  of  the  pawnbrokers,  that  they  *  were  *  245 
exposed  to  suspicion,  and  held  to  be  a  suspected  class 
of  individuals,  and  that  it  was  treating  them  with  indelicacy 
so  to  consider  the  Act  and  so  to  construe  it.  I  remember  my 
answer  to  that  was  a  very  obvious  one,  —  and  which  occurred 
to  every  one  upon  looking  to  the  policy  of  that  yqtj  bene- 
ficial Act,  —  that  no  honest,  respectable  pawnbroker  would 
feel  that  there  was  any  impropriety  or  any  indelicacy  in  being 
called  upon  to  disclose  his  name  and  the  name  of  his  partner 
with  whom  his  business  of  pawnbroking  was  carried  on  ;  that 
it  tended  to  prevent  dishonest  and  fraudulent  proceedings, 
oppressive  to  the  poor  as  well  as  fraudulent  in  themselves, 
and  tended  to  the  encouragement  and  protection  of  fair 
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traders,  and  to  separate  them  from  unfair  traders  ;  that  no 
person,  therefore,  had  any  right  to  complain  of  the  Act  of 
Parliament,  or  of  the  mode  of  enforcing  it. 

My  noble  and  learned  friend  was  Lord  Chief  Baron  at  the 
time  that  the  case  of  Armstrong  v.  Leivis  was  sent  to  the 
Court  of  Exchequer  — 

The  Lord  Chancellor.  —  I  was ;  and  another  noble  and 
learned  Lord  now  present  was  counsel  in  the  cause,  (^a) 

Lord  Brougham.  —  And  it  appears  in  the  report  that  he 
was  on  the  failing  side.  But  be  that  as  it  may,  I  entirely 
concur  in  the  argument  and  in  the  view  taken  of  the  subject 
by  my  noble  and  learned  friend  (the  Lord  Chancellor). 

Now,  as  to  what  has  been  said  with  respect  to  the  clause 
which  requires  an  arbitration  to  settle  disputes,  such  disputes 
must  be  settled,  as  my  noble  and  learned  friend  stated,  some- 
how ;  but  in  apprehending  how  that  was  to  conduce  to  pub- 
licity, I  am  labouring  under  the  same  difficulty  as  my  Lord 
Advocate  was.  But  I  conceive  the  most  effectual  publicity 
would  have  been  to  leave  the  law  to  take  its  course,  and  let 
the  disputes  that  might  arise  under  the  partnership  be  brought 
into  public  Court ;  but,  says  Mr.  Howden,  "  Let  it  be 
*  246  done  by  Mr.  Rutherfurd,  *  and,  if  Mr.  Rutherf ard  can- 
not take  it,  take  Mr.  Walker  Baird."  Very  well ;  the 
publicity  was  so  great  that  they  confided  their  secret  to  one 
individual,  instead  of  confiding  it  to  the  whole  Court  and  to 
all  mankind.  How  that  was  to  operate  publicity,  I  cannot 
tell. 

As  to  registration,  it  is  obvious  that  they  need  not  register 
at  all.  If  there  had  been  a  stipulation  requiring,  under  a 
penalty,  that  it  should  within  six  months,  or  within  any  rea- 
sonable time,  be  recorded  in  some  public  register,  a  very  dif- 
ferent aspect  would  have  been  given  to  the  instrument.  But 
that  is  not  so.  What  the  effect  of  that  would  be  it  is  need- 
less to  stop  to  inquire ;  there  is  nothing  of  the  kind  at  all ;  I 
am,  therefore,  clearly  of  opinion  that  the  sheriff's  interlocutor 

(a)  Lord  Campbell  ;  see  2  Cr.  &  M.  292. 
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was  wrong,  and  that  my  Lord  Cockburn  was  perfectly  right 
in  rescinding  it  ;  and  I  am  of  opinion  that  the  Inner  House, 
in  altering  the  interlocutor  of  Lord  Cockburn,  were  entirely 
wrong,  and  we  must  now  reverse  that  decision. 

Lord  Campbell.  —  I  have  very  little  to  add  to  what  has 
been  stated  by  the  two  noble  and  learned  Lords  who  have 
preceded  me.  I  was  counsel  in  the  case  of  Lewis  v.  Arm- 
strong^ and  I  had  the  misfortune  of  being  on  the  weak  side 
instead  of  the  right  side  ;  but  I  do  not  doubt  that  the  proper 
construction  was  put  upon  the  Act  of  Parliament  by  the  then 
Lord  Chief  Baron,  and  also  by  the  Master  of  the  Rolls  and 
the  Lord  Chancellor.  There  can  be  no  doubt  that  the  part- 
nership, being  in  violation  of  the  Act  of  Parliament,  is  illegal, 
and  cannot  receive  any  other  solution  ;  because  to  say  that 
the  party  is  merely  subject  to  a  penalty,  would  be  entirely  to 
defeat  the  intention  of  the  legislature.  Then  what  we  have 
to  consider  is,  whether,  if  this  agreement  were  carried  into 
effect,  the  Act  of  Parliament  was  violated  or  not ;  and  it 
seems  to  me  that  this  is  a  much  stronger  case  in  contraven- 
tion of  the  Act  than  that  of  Lewis  v.  Armstrong^  because  here 
there  can  be  no  doubt  the  Act  of  Parliament  would  be 
violated  ;  for  *  the  agreement  expressly  stipulated  that  *  247 
the  business  should  be  carried  on  under  the  firm  of 
Daniel  Munro.  Then,  if  it  were  to  be  carried  on  under  the 
firm  of  Daniel  Munro,  it  would  be  wholly  inconsistent  with 
that  stipulation  to  put  over  the  door  the  name  of  Howden, 
because  the  business  then  no  longer  would  be  carried  on 
under  the  firm  of  Daniel  Munro,  but  under  the  firm  of 
Munro  and  Howden.  Then  there  is  an  express  clause  in 
the  Act  of  Parliament,  which  declares  that,  "  from  and  after 
the  commencement  of  this  Act,  all  and  every  person  or  per- 
sons who  shall  follow  or  carry  on  the  trade  or  business  of  a 
pawnbroker,  shall  cause  to  be  painted  or  written,  in  large 
legible  characters,  over  the  door  of  each  shop  or  other  place 
b}^  him,  her,  or  them  respectively  made  use  of  for  carrying  on 
that  trade  or  business,  the  Christian  and  surname  or  names  of 
the  person  or  persons  so  carrying  on  the  said  trade  or  busi- 
ness."   Then  if  the  Act  of  Parliament  is  carried  into  effect, 
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the  agreement  is  void  ;  if  the  agreement  is  carried  into  effect, 
the  Act  of  Parliament  is  violated  ;  they  cannot  stand  together. 
Mr,  Peacock^  in  a  very  ingenious  way,  in  the  stress  of  his 
argument,  says  there  was  a  stipulation  that  the  partner  whose 
name  was  not  to  appear  was  to  assist.  That  makes  the  thing 
worse,  because  he  carries  on  the  business,  and,  if  so,  then  his 
name  should  have  appeared  over  the  door.  But  it  is  ex- 
pressly stipulated  that  his  name  should  not  appear  over  the 
door.  That  construction  of  this  clause  of  the  agreement,  and 
of  that  section  of  the  Act  of  Parliament,  are  quite  sufficient 
to  dispose  of  the  case,  and  to  show  that  this  agreement  is 
contrary  to  the  Act  of  Parliament. 

Ordered,  that  the  interlocutor  complained  of  be  reversed, 
and  that  the  cause  be  remitted  to  the  Court  of  Session,  with 
directions  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary 
(of  the  28th  May,  1842)  ;  and  to  decern  in  the  terms  thereof : 
and  further  ordered,  that  the  respondent  do  pay  to  the  appel- 
lant the  costs  to  which  the  respondent  was  found  entitled  by 
the  interlocutor  of  the  22d  February,  1843,  if  paid  by  the  ap- 
pellant ;  and  do  pay  the  appellant  the  costs  incurred  by  him 
in  the  Court  of  Session  in  that  cause. 
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1844. 

The  Duke  of  Beaufort  Appellant. 

Joseph  Neeld,  William  Tayler,  and  Others  Respondents, 

Inclosure  Acts.    Exchange  of  Lands.    Principcd  and  Agent. 
Consent.  Mistake. 

The  6  &  7  WilL  4,  c.  115  (extended  by  the  3  &  4  Vict.,  c.  31),  authorizes 
exchanges  of  lands  on  conditions  therein  prescribed.  One  of  these  is 
the  written  consent  of  the  owners  of  the  lands  intended  to  be  ex- 
changed. The  land-owners  of  a  parish  determined  to  carry  this  Act 
into  execution,  and  appointed  a  commissioner  for  that  purpose.  B., 
one  of  the  land-owners,  authorized  his  agent  to  attend  for  him  at  the 
meetings  held  for  the  purpose  of  carrying  the  Act  into  execution,  but 
desired  him  not  to  exchange  a  particular  wood  except  for  woodland. 
N.'s  lands  were  to  be  exchanged  against  those  of  B.,  and  this  restric- 
tion was  communicated  to  N.'s  agent,  who,  being  asked  to  exchange 
another  wood  against  the  wood  in  question,  said  that  his  principal 
had  no  power  to  do  so.  The  answer  was  communicated  to  B.,  who 
took  no  further  notice  of  the  matter.  The  restriction  on  the  authority 
of  B.'s  agent  did  not  appear  to  have  been  brought  to  the  knowledge  of 
the  commissioner.  The  commissioner  prepared,  and  B.  signed,  a 
written  consent  to  ratify  the  exchange  of  certain  closes  belonging  to 
him,  and  designated  in  the  consent  by  numbers.  Among  the  closes 
thus  designated  was  the  wood  in  question,  but  the  number  by  which 
it  was  referred  to  in  the  consent,  and  in  a  map  and  plan  previously 
submitted  to  B.'s  inspection,  was  not  the  same  as  that  which  it  bore 
in  B.'s  private  map  of  his  own  estate.  A  comparison  of  the  two  maps, 
or  the  reading  of  the  plan  sent  with  the  commissioners'  map,  would 
have  shown  B.  that  the  wood  in  question  was  included  in  his  consent. 
The  commissioner  allotted  the  lands  to  be  exchanged,  and,  among 
them,  included  this  wood,  but  did  not  give  woodland  for  it.  Posses- 
sion of  the  exchanged  lands,  and  of  this  wood  (although  the  award  of 
the  commissioner  had  not  been  formally  executed)  was  delivered  by 
B.'s  agent  to  N.,  who  immediately  began  to  exercise  acts  of  ownership 
over  it,  B.,  some  time  afterwards,  discovered  what  had  been  done, 
and  brought  ejectment  against  N.  for  the  wood.  N.  filed  his  bill  in 
Chancery  to  restrain  B.  from  proceeding  with  the  action,  and  to  com- 
pel him  to  perfect  the  exchange  ;  and  B.  filed  his  bill  to  prevent  the 
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commissioner  from  executing  the  award,  alleging  that  the  consent 
given  to  him  had  been  signed  in  mistake. 
*  249  *  Held^  N.  was  entitled  to  an  injunction,  as  prayed  by  his  bill,  and 
that  B,  had  no  equity  on  which  to  ask  for  the  interference  of 
the  Court  in  his  favour. ^ 
The  Statute  6  &  7  Will.  4,  c.  115,  gives  to  persons  dissatisfied  with  any 
thing  that  has  been  done  under  its  provisions  an  appeal  to  the  Quarter 
Sessions. 

Jurisdiction. 

This  would  not  deprive  a  party  aggrieved  of  his  right  to  apply  for  the 
interference  of  a  Court  of  Equity,  if  he  was  in  other  respects  entitled 
to  that  interference.^ 

JPractice. 

The  House  may,  in  its  discretion,  allow  a  document  to  be  referred  to  in 
argument,  although  it  has  not  been  printed  in  the  papers  laid  before 
the  House,  according  to  the  direction  of  the  Standing  Order,  No.  181 
(Feb.  24,  1813). 


^  That  the  principal  is  bound  by  the  acts  of  his  agent  within  the  scope 
of  his  employment,  although  done  in  disobedience  to  his  private  instruc- 
tions, see  Mangles  v.  Dixon,  3  H.  L.  Cas.  702,  739,  740  ;  s.  c.  1  Mac. 
&  G.  446,  447  ;  Whitehead  v.  Tuckett,  15  East,  400;  Lobdell  v.  Baker, 
1  Met.  202;  Walker  v.  Skipwith,  Meigs  (Tenn.),  502;  Lightbody  v. 
N.  A.  Ins.  Co.,  23  Wend.  22  ;  Johnson  v.  Jones,  4  Barb.  369  ;  Cook 
V.  Hunt,  24  111.  535  ;  Story  Agency  (6th  ed.),  §§  73,  126-133  ;  2  Kent, 
620,  621.  That  relief  will  not  be  granted  to  one  against  the  consequences 
of  his  own  negligence,  see  Leuty  v.  Hillas,  2  De  G.  &  J.  110  ;  Wild  v. 
Hillas,  28  L.J.  Ch.  170;  Price  v.  Ley,  4  Giff.  235;  Kerr  Inj.  54.  That  a 
party  who,  without  reading,  signs  a  document  upon  the  faith  of  which 
another  acts,  will  be  bound  by  its  contents,  see  Breese  v.  United  States 
Telegraph  Co.,  48  N.  Y.  132;  Grace  v.  Adams,  100 Mass.  505,  507;  Squire 
V.  New  York  Central  R.R.  Co.,  98  Mass.  239,  248;  Lewis  v.  Great  Western 
Railway  Co.,  5  H.  &  N.  867  ;  Wolf  v.  Western  Union  Tel.  Co.,  62  Penn. 
St.  87. 

^  How  far  Chancery  will  retain  its  original  jurisdiction  over  a  subject, 
notwithstanding  jurisdiction  over  the  same  subject,  partial  or  entire,  has 
been  conferred  upon  other  tribunals,  or  assumed  by  them,  see  Kerr 
Inj.  5,  6;  Davies  v.  Stainbank,  6  De  G.,  M.  &  G.  696  ;  Slim  v.  Croucher, 
1  De  G.,  F.  &  J.  528  ;  Jenner  v.  Morris,  3  De  G.,  F.  &  J.  45  ;  Wright  v. 
Maidstone,  1  K.  &  J.  709  ;  Stackhouse  v.  Countess  of  Jersey,  1  J.  &  H. 
721  ;  Barry  v.  Crosskey,  2  J.  &  H.  1  ;  Shepard  v.  Brown,  4  Giff.  208  ; 
Walmsley  v.  Child,  1  Ves.  Sen.  341  ;  Ex  parte  Greenway,  6  Ves.  812  ; 
Bromley  v.  Holland,  7  Ves.  19;  Williams  v.  Roberts,  8  Hare,  315  ;  Codd 
V.  Wooden,  3  Bro.  C.  C.  73;  Atkinson  v.  Leonard,  3  Bro.  C.  C.  218. 
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March  12-19;  April  23-29,  1844.    April  28,  29;  May  5,  23,  1845. 

The  6  &  7  Will.  4,  c.  115,  which  was  passed  "  to  facilitate 
the  inclosure  of  open  and  arable  fields  in  England  and  Wales," 
appointed  the  mode  in  which  such  inclosures  should  be  made, 
and  directed  the  parties  interested  in  making  them  to  appoint 
a  commissioner,  who  was  empowered,  in  the  way  therein 
directed,  to  carry  the  provisions  of  the  Act  into  execution. 
Four-fifths  of  the  proprietors  w^ere  to  agree  to  rules  for  the 
guidance  of  the  commissioner,  and  to  agree  to  a  map  or  plan 
which  should  be  binding  upon  him ;  but  these  agreements, 
made  by  the  majority  of  the  proprietors,  were  to  be  subject 
to  an  appeal  to  the  Court  of  Quarter  Sessions,  at  the  suit  of 
any  proprietor,  who  was  also  to  have  a  right  to  a  feigned  issue 
to  try  the  merits  of  the  award  of  the  commissioner,  should 
he  be  dissatisfied  therewith.  The  35th  section  empowered 
the  commissioner  to  make  exchanges  of  land  among  the  dif- 
ferent proprietors,  "provided  that  all  such  exchanges  shall 
be  ascertained,  specified,  and  declared  in  the  award  of  the 
said  commissioner,  and  be  made  with  the  consent  in  writing 
of  the  proprietor  of  the  hereditaments  and  premises  which 
shall  be  so  exchanged,  or  of  the  attorneys  of  or  acting  for 
such  proprietor,  such  consent  to  be  testified  in  writing, 
under  the  hands  of  the  consenting  parties  *  thereto.  *  250 
And  all  and  every  such  exchange  so  to  be  made  shall 
be  good,  valid,  and  effectual  in  the  law,  to  all  intents  and 
purposes  whatsoever."  The  53d  section  enacted,  that  it 
shall  be  lawful  for  all  persons  who  shall  think  themselves 
aggrieved  by  any  thing  done  by  virtue  of  this  Act,  to  appeal 
to  the  general  quarter  sessions  of  the  peace  for  the  county, 
&c.,  wherein  the  lands  are  situated,  within  six  calendar 
months  next  after  the  cause  of  complaint  shall  have  arisen, 
first  giving  twenty-eight  days'  notice  thereof  to  the  commis- 
sioner, or  to  the  parties  intended  to  be  appealed  against ;  and 
the  justices  at  the  quarter  sessions  are  hereby  authorized  and 
required  to  hear  such  appeal,  and  to  make  such  order  in  every 
such  case  respectively,  and  to  award  such  costs  as  to  them  in 
their  discretion  shall  seem  meet ;  and  every  determination  of 
the  said  justices  shall  be  final  and  conclusive  for  all  the  par- 
ties concerned,  and  shall  not  be  removable  by  certiorari^  &c." 
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The  3  &  4  Vict.,  c.  31,  which  was  passed  to  amend  this  Act, 
declared  that  (section  1),  "  subject  and  without  prejudice  to 
the  right  of  appeal  given  by  the  said  Act,  all  awards  that  shall 
be  made,  in  pursuance  of  that  Act  and  of  this  Act,  or  either  of  , 
them,  shall,  immediately  after  the  execution  thereof,  be  con- 
clusive evidence  that  the  provisions  of  the  said  Acts  have  in 
all  respects  been  complied  with,  and  that  all  necessary  con- 
sents have  been  given  ;  and  no  other  evidence  than  such 
awards  shall  be  requisite  to  establish  the  title,  under  the  in- 
closure,  of  the  parties  concerned  or  interested  in  the  same." 

The  proprietors  of  lands  in  the  parish  of  Littleton  Drew 
in  the  county  of  Wilts,  became  desirous  of  effecting  an  in- 
closure  under  these  Acts,  and  in  May,  1838,  held  a  meeting 
for  that  purpose.  That  meeting  was  attended. by  Mr.  Francis 
Wedge  on  behalf  of  the  Duke  of  Beaufort,  and  by  Mr.  Thomas 
Little  on  behalf  of  Mr.  Neeld.    Other  persons,  constituting 

more  than  two-thirds  in  number  and  value  of  the  pro- 
*251   prietors  of  land  in  the  parish,  were  also  *  present,  by 

themselves  or  their  agents.  It  was  then  resolved  that 
it  was  expedient  to  effect  an  inclosure  of  the  open  and  com- 
mon lands  of  the  parish,  and  Mr.  W.  Tayler  was  selected  by 
the  meeting  to  be  the  commissioner  for  the  purpose  ;  and  at 
a  meeting,  held  some  months  afterwards,  was  duly  appointed 
to  that  office.  On  the  10th  of  January,  1839,  the  commis- 
sioner held  his  first  meeting,  which  was  attended  by  Mr. 
Wedge  and  Mr.  T.  Little,  and  several  other  persons.  At 
this  meeting  a  surveyor,  for  the  purposes  of  the  intended  in- 
closure, was  appointed.  A  map  of  the  lands  of  the  parish, 
taken  from  one  used  for  the  purposes  of  the  Tithe  Commis- 
sion, and  drawn  on  silver  paper,  had  been  previously  prepared, 
and  the  inclosed  lands,  or  old  inclosures,  were  designated  by 
figures  on  the  map,  and  a  terrier  was  also  prepared  for  the 
purpose  of  explaining  the  map  and  the  references.  The  map 
and  terrier  were  produced  at  the  meeting,  and  were  inspected 
and  examined  by  Mr.  Wedge,  who  was  at  the  same  time  fur- 
nished with  a  copy  of  the  terrier.  A  spot,  marked  No.  12  in 
this  map,  was  described  in  the  terrier  under  the  head  of  "  old 
inclosures  "  in  the  following  terms :  "  Land-owner,  Beaufort, 
Charles  Henry,  Duke  of —  (occupier)  himself —  (No.  on  plan 
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12).  Description:  Dunley,  5  acres  (state)  wood;  6  acres, 
Or.  Op."  On  the  1st  of  June,  1839,  the  Duke  of  Beaufort 
signed  and  sent  to  the  commissioner  a  written  consent  or 
authority  in  the  following  words :  "  To  Mr.  William  Tayler, 
the  commissioner  appointed  for  dividing,  allotting,  and  in- 
closing the  open  common,  arable,  meadow,  and  pasture-lands 
and  fields,  in  the  parish  of  Littleton  Drew,  in  the  county  of 
Wilts,  under  and  by  virtue  of  an  Act  passed  in  the  sixth  and 
seventh  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled,  &c.,  I,  Henry  Duke  of  Beaufort,  being 
the  proprietor  of  lands  and  hereditaments  in  the  parish  of 
Littleton  Drew  aforesaid,  do  hereby  consent  to  give  up 
in  exchange  for  such  other  lands  of  an  *  equal  value,  *  252 
within  the  same  parish,  as  you,  the  said  commissioner, 
may  consider  desirable  for  me,  the  several  old  inclosures,  or 
pieces  or  parcels  of  land,  marked  and  numbered  respectively 
on  the  map  of  the  said  parish  of  Littleton  Drew,  10,  11,  12, 
13,  14,  22,  24,  25,  27,  30,  99,  113,  546,  553,  and  554,  and  I  do 
hereby  undertake  and  agree  to  ratify  and  confirm  whatsoever 
you,  the  commissioner,  may  do  in  the  premises.  Dated  the  1st 
day  of  June,  1839.  —  Beaufort." 

The  commissioner  made  his  allotments  before  the  29th  of 
September,  1839 ;  and,  among  other  things,  directed  exchanges 
of  certain  lands  then  belonging  to  the  Duke  of  Beaufort  and 
Mr.  Neeld  respectively.  These  exchanges  were  alleged  to 
have  been  made  with  the  consent  of  Wedge,  the  duke's  agent. 
Among  the  lands  of  the  duke  thus  directed  to  be  exchanged 
and  allotted,  was  a  close  described  in  the  following  terms  : 
"  Dunley  Wood,  otherwise  called  Dunley  Gorse,  otherwise 
Dunley  Five  Acres,  containing  six  acres,  being  No.  12  on  the 
said  map."  A  meeting  was  held  by  the  commissioner  on 
the  31st  of  October,  1839,  at  which  Wedge  attended,  and  the 
map  and  terrier  were  exhibited,  and  likewise  a  plan  showing 
the  allotments  and  exchanges,  the  particulars  of  which  were 
explained  to  Wedge,  and  he,  as  agent  to  the  duke,  approved 
of  the  same.  The  several  parties  interested  in  these  ex- 
changes entered  upon  the  lands  respectively  allotted  to  them 
and  Mr.  Neeld,  with  the  assent  of  Wedge  ;  and,  though  the 
timber  on  the  land  had  not  then  been  valued,  began  making 
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alterations  on  the  property  thus  transferred  to  him.  No  ob- 
jection was  made  on  the  part  of  the  duke  to  what  had  thus 
been  done  till  February,  1840,  when  a  verbal  complaint  was 
made  to  Mr.  Neeld  by  the  duke's  agent ;  and  on  the  14th  of 
March,  1840,  a  written  notice  was  sent  by  the  duke  to  the 
commissioner,  declaring  that  the  consent  of  the  1st  June,  1839, 

had  been  signed  by  him  under  a  misapprehension, 
*  253   and  was  not  valid  and  effectual  within  the  *  intent  and 

meaning  of  the  Act  of  Parliament,  and  was  not  such 
a  consent  as  was  required  by  the  Act,  but  was  absolutely  null 
and  void  ;  and  that  in  case  the  said  writing  was  in  any  way 
effectual  when  signed  by  him,  he  revoked,  determined,  an- 
nulled, and  made  void  the  same,  and  he  thereby  required  the 
commissioner  to  desist  from  all  further  proceedings  in  the 
matter." 

An  action  of  trespass  was  shortly  afterwards  brought  in 
the  Court  of  Common  Pleas  by  the  Duke  of  Beaufort  against 
Mr.  Neeld,  for  the  trespass  committed  by  the  latter,  in  having 
entered  upon  and  exercised  acts  of  ownership  in  Dunley 
Gorse  ;  but  the  defendant  having  pleaded  specially  in  defence 
of  his  entrance  on  the  locus  in  quo^  the  proceedings  in  trespass 
were  abandoned.  An  action  of  ejectment  was  then  (June  5, 
1840)  brought  to  recover  possession  of  the  said  close,  and 
the  demises  declared  on  were  those  of  the  duke,  and  of  Earl 
Granville  and  Lord  Fitzroy  J.  H.  Somerset,  who  were  de- 
visees in  trust  of  the  late  duke  for  a  term  of  1000  years,  with 
remainder  to  the  present  duke  for  YiiQ.Qa)  In  that  case  a 
verdict  was  taken  for  the  plaintiff,  but  leave  was  reserved  for 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  was  ac- 
cordingly obtained,  and  was  (June  5,  1841),  after  argument, 
discharged,  on  the  ground  that  no  award  nor  any  exchanges 
had  been  made  so  as  to  pass  the  legal  title  in  the  lands  to  Mr. 
Neeld.  The  duke  was  allowed  to  sue  out  and  execute  a  writ 
of  possession  under  this  judgment. 

On  the  9th  June,  1840,  Mr.  Neeld  filed  his  bill  against  the 
Duke  of  Beaufort,  Lord  F.  J.  H.  Somerset,  Earl  Granville, 

(a)  See  Doe  d.  Henry  Duke  of  Beaufort  and  Others  v.  Neeld,  3  Man. 
&  Gr.  271,  294,  n.  ;  3  Scott,'  N.  R.  618  ;  and  10  Law  Jour.  n.  s.  C.  P. 
267. 
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and  two  other  persons,  setting  forth  all  the  above  facts  (except 
those  relating  to  the  progress  of  the  two  actions),  and 
praying  that  the  duke  might  be  restrained  *  from  further  ^  254 
prosecuting  either  of  them,  and  from  committing  waste 
on  the  premises,  and  that  it  might  be  declared  that  the  duke, 
Earl  Granville,  and  Lord  F.  J.  H.  Somerset,  were  bound  by 
the  exchange  of  lands  between  Mr.  Neeld  and  the  duke, 
directed  by  the  commissioner,  and  that  the  same  should  be 
carried  into  effect,  and  the  duke  and  all  other  necessary  par- 
ties should  be  decreed  to  do  and  execute  all  necessary  acts 
and  assurances  for  giving  effect  to  such  exchange. 

An  injunction,  as  prayed  by  the  bill,  was  obtained  on  the 
21st  of  July,  1840 ;  but,  after  a  full  answer  had  been  put  in 
by  the  duke,  denying  Mr.  Neeld's  equity,  this  injunction  was 
dissolved  by  an  order  of  the  Vice-Chancellor,  on  the  26th 
January,  1841. 

Mr.  Neeld  appealed  against  this  order  to  the  Lord  Chan- 
cellor. 

The  action  of  ejectment  was  then  proceeded  with,  and 
judgment  obtained  by  the  duke  on  the  grounds  already 
stated. 

On  the  15th  of  December,  1840,  the  Duke  of  Beaufort 
filed  his  bill  in  Chancery  against  Mr.  Neeld,  Mr.  Tayler,  and 
certain  other  owners  of  land  in  Littleton  Drew,  and  also  against 
the  persons  who  had  been  defendants  in  Mr.  Neeld's  suit, 
setting  out  the  same  facts  as  had  been  stated  in  Mr.  Neeld's 
bill,  and  also  adding  allegations  to  the  following  effect :  In 
December,  1838,  the  duke  was  staying  at  Badminton,  and 
whilst  there  was  informed  by  Wedge,  his  land-steward, 
amongst  other  matters  of  business  then  brought  before  him, 
that  Mr.  Neeld  had  expressed  a  wish  to  obtain,  by  way  of 
exchange  with  his  grace,  under  the  provisions  of  the  Act,  the 
woodland  called  Dunley  Gorse ;  to  which  he  answered,  that 
he  should  have  no  objection  to  accommodate  Mr.  Neeld,  if  he, 
the  duke,  could  get  wood  for  wood  ;  and  he  then  mentioned 
a  wood  belonging  to  Mr.  Neeld,  called  Alderton  Grove,  as  a 
proper  subject  of  exchange  for  Dunley  Gorse,  but  he  de- 
clined to  part  with  Dunley  Gorse  unless  he  obtained 
woodland  in  exchange  *  for  it.    Wedge  communicated  *  255 
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this  to  Little,  the  agent  of  Mr.  Neeld,  and  about  the  same 
time  informed  the  commissioner,  or  stated  in  his  presence 
and  hearing,  at  some  meeting  under  the  Act,  (^a)  that  the 
duke  would  not  part  with  any  woodland  unless  he  could  get 
woodland  for  it.  At  a  meeting  held  in  January,  1839,  Little 
stated  that  Mr.  Neeld  had  no  power  to  part  with  Alderton 
Grove  without  the  consent  of  the  trustees  of  his  wife,  from 
whom  he  was  not  disposed  to  ask  any  favour.  This  statement 
was  communicated  by  Wedge  to  the  duke,  who  then  con- 
sidered the  proposal  of  Mr.  Neeld  for  an  exchange  of  Dunley 
Gorse  at  an  end,  and  had  no  further  communication  with 
Wedge  on  the  subject.  The  consent,  as  prepared  by  the 
commissioner,  was  sent  by  Wedge  to  the  duke's  solicitors, 
and  was  (as  the  duke  in  his  bill  alleged)  signed  by  him  on 
the  1st  June,  1839,  "  in  the  belief  and  reliance,  and  on  the 
supposition,  that  it  authorized  merely  the  exchange  of  the  ara- 
ble and  pasture-lands,  and  he  did  not  pay  attention  to  the  con- 
tents thereof,  nor  inspect  nor  see  the  map  therein  referred  to, 
nor  inquire  concerning  the  numbers  or  figures  therein  men- 
tioned." The  figures  in  the  sketch  on  silver  paper  were  not 
the  same  as  those  on  a  map  of  his  estate,  possessed  by  the 
duke,  where  Dunley  Gorse  was  not  marked  12,  but  24,  and 
neither  Dunley  Gorse  nor  any  other  parcel  of  land  therein 
referred  to  was  mentioned  by  name  ;  and  the  duke  would 
have  refused  to  sign  it  had  he  believed  that  it  did  or  would 
include  Dunley  Gorse  ;  and  he  would  have  rejected  any  plan 
that  proposed  to  exchange  that  woodland  for  any  other  than 
woodland.  The  duke  never  heard  of  this  exchange  of  Dun- 
ley Gorse  till  the  30th  January,  1840,  when  he  happened  to 

ride  through  it,  and  found  to  his  surprise  the  labour- 
*  256  ers  of  Mr.  Neeld  at  work,  on  which  *  he  immediately 

objected  to  the  exchange,  as  made  without  his  knowl- 
edge, authority,  or  consent.  The  bill  then  referred  to  the 
correspondence  which  had  taken  place  between  the  parties  to 
the  actions  which  liad  been  brought,  and  one  of  which  (the 
action  of  ejectment)  was  then  pending,  and  prayed  that 

(a)  The  commissioner  denied  in  positive  terms  that  this  communi- 
cation had  ever  been  made  to  him  in  such  a  manner  as  to  call  his  atten- 
tion to  it.    If  made  in  his  presence,  he  had  not  heard  it. 
[  240  ] 


THE  DUKE  OF  BEAUFORT  V.  NEELD. 


*256 


the  duke  might  be  declared  not  bound  in  law  or  equity  by 
the  document  of  the  1st  June,  1839,  that  the  same  might  be 
delivered  up  to  be  cancelled,  that  the  commissioner  might 
be  restrained  from  making  any  award  which  should  include 
Dunley  Gorse,  and  that  Neeld  might  be  restrained  from  com- 
mitting waste  therein.  Answers  were  put  in  by  the  defend- 
ants to  this  bill. 

On  the  27th  January,  1841,  a  motion  was  made  before  the 
Vice-Chancellor  of  England,  who,  by  an  order  of  that  date, 
granted  the  injunction  prayed  by  the  bill. 

Mr.  JSTeeld  likewise  appealed  against  this  order. 

The  two  appeals  came  on  to  be  heard  together  before  Lord 
Chancellor  Cottenham,  who,  the  3d  of  August,  1841,  dis- 
charged both  orders,  with  costs.  This  was  an  appeal  against 
his  Lordship's  decision. 

The  case  was  twice  argued  ;  in  1844,  and  again  in  1845  ; 
on  the  first  occasion  by  the  Solicitor-General  (^Sir  W.  Follett) 
and  Mr.  Loftus  Lowndes^  —  M7\  Campbell  being  with  them,  — 
for  the  appellant,  and  by  Mr.  Bethell  and  Mr.  J.  B.  Parry^ 
for  the  respondents  ;  and  on  the  second  occasion  by  Mr.  Tur- 
ner (^Mr.  Campbell  was  with  him),  for  the  appellant,  and  by 
Mr.  Bethell  (with  whom  was  Mr.  Parry).,  for  the  respon- 
dents. 

For  the  appellant  it  was  contended  as  follows :  — 
The  consent  given  by  the  appellant  to  the  making  of  the 
exchange  was  not  valid  to  pass  the  legal  title  to  the  land 
according  to  law.  Such  was  the  opinion  held  by  the  Court 
of  Common  Pleas,  in  the  case  of  Doe  d.  Beaufort  v.  Neeld  ;  (a) 
the  consent  was  merely  a  proposition  by  way  of  arrange- 
ment. 

*  But  suppose  the  consent  to  have  been  valid,  then  *  25T 
it  is  submitted  that,  as  the  commissioner  and  the  agent 
exceeded  in  its  execution  the  power  given  to  the  latter  by 
his  principal,  performance  of  what  has  been  agreed  to  by 
him  cannot  be  enforced.  The  power  was  to  exchange  lands 
with  other  proprietors ;  the  agent  has  agreed  to  exchange, 
and  the  commissioner  has  exchanged  lands  with  those  who 


(a)  3  Man.  &  Gr.  271;  3  Scott,  N.  R.  618. 
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were  not  proprietors  of  the  lands  to  be  received  in  return, 
but  were  only  expected  to  become  so  through  a  previous  ex- 
change made  under  the  authority  of  this  very  award.  The 
commissioner  has  also  exchanged  lands  of  a  sort  and  for  a 
sort  not  warranted  by  the  power  given  him  by  his  principal. 
In  this  state  of  things  it  is  matter  of  course  for  a  Court  of 
Equity  to  restrain  the  carrying  into  effect  acts  thus  done 
without  proper  authority.  If  that  was  not  so,  the  party  in- 
jured might  be  wholly  without  remedy.  Speer  v.  Crawter 
^  Taylor.  (^cC)  Lord  Eldon  there  held  that  the  commissioner 
might  be  restrained  from  proceeding  to  execute  his  award. 
"  The  first  consideration  in  this  case  is  (his  Lordship  says),  (5) 
what  are  the  remedies  at  law  against  commissioners  acting  in 
execution  of  a  public  duty  imposed  on  them  by  an  act  of  in- 
closure ;  and,  according  to  my  view  of  the  subject,  commis- 
sioners not  acting  in  the  mode  and  form  directed  by  the  Act 
of  Parliament  would  be  liable  to  the  interposition  of  Courts 
both  of  law  and  equity,  unless  the  Act  contains  a  clause 
protecting  them  against  such  interposition."  The  Court  of 
Queen's  Bench  would  compel  them  to  do  what  they  ought, 
and  equity  would  interfere  to  prevent  them  from  doing  what 
they  are  not  entitled  to  do.  Equity  would  especially  inter- 
fere under  an  Act  of  this  kind  to  prevent  them  from  com- 
pleting a  sale  to  a  person  who  was  not  himself  a  proprietor  of 
land  on  the  spot  affected  by  the  Act.    Hawes  v.  James.  (<?) 

The  more  recent  case  of  Frewin  v.  Lewis.,  (d)  which 
*  258  occurred  *  before  Lord  Cottenham,  is  to  the  same 

effect.  His  Lordship  there,  when  speaking  of  the 
jurisdiction  of  the  Court  of  Chancery  in  a  case  like  the  pres- 
ent, said  :  (e)  "  In  the  instance  of  railway  companies,  canal 
companies,  and  other  bodies  incorporated  by  Acts  of  Parlia- 
ment, while  the  Court  avoids  interfering  with  that  which 
they  do  while  keeping  within  the  limits  of  their  jurisdiction, 
it  takes  care  to  confine  them  within  those  limits ;  and  if, 
under  pretence  of  an  authority  which  the  law  does  give  them 

(a)  17  Ves.  216.  (h)  Page  224. 

(c)  1  Wils.  Ch.  Cas.  2.  (d)  4  My.  &  Cr.  249. 

(e)  4  My.  &  Cr.  255. 
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to  a  certain  extent,  they  go  beyond  the  line  of  their  author- 
ity, and  infringe  or  violate  the  rights  of  others,  they  become, 
like  all  other  individuals,  amenable  to  the  jurisdiction  of  this 
Court  by  injunction."  So  that,  assuming  the  commissioner 
here  to  have  exceeded  his  jurisdiction,  it  is  perfectly  clear 
that  this  was  a  case  for  an  injunction  to  restrain  him  from 
carrying  his  award  into  effect. 

The  only  remaining  question  then  is,  whether  there  is  any 
contrary  equity  which  should  prevent  the  Court  from  inter- 
fering in  favour  of  this  appellant.  The  first  ground  taken  by 
the  .respondents  as  an  answer  to  the  demand  for  an  injunc- 
tion is  founded  on  the  Act  of  Parliament  which  gives  an 
appeal  from  the  decision  of  the  commissioners  to  the  quarter 
sessions. 

[The  Lord  Chancellor.  —  That  would  not  of  itself  pre- 
vent a  Court  of  Equity  from  interfering.] 

It  would  not ;  the  same  circumstances  existed  in  the  case 
of  Speer  v.  Crawler.    Another  ground  of  a  contrary  equity  is 
that  this  was  a  parol  contract,  of  which  there  had  been  part 
performance  by  Mr.  Wedge  in  the  exchange  of  some  land,  of 
which  possession  was  delivered.    But  it  is  denied  that  Mr. 
Wedge  had  an}^  authority  to  make  such  a  contract.   The  evi- 
dence of  Mr.  Wedge  himself  shows  this  to  be  the  case.  He 
receives  the  rents  of  the  appellant's  Worcestershire  estates, 
employs  and  pays  the  men  who  work  upon  them,  and 
accounts  *  with  the  appellant,  but  he  has  no  general  *  259 
authority  to  take  or  discharge  a  tenant,  and  certainly 
none  to  consent  to  the  exchange  of  lands.    This  is  distinctly 
sworn  to,  both  by  the  duke  and  Mr.  Wedge.    The  case  of 
Wliitehead  v.  Tuckett^  (a)  which  was  cited  in  the  judgment 
in  the  Court  below,  is,  therefore,  inapplicable  to  the  present ; 
for  there  the  authority  of  the  agent  did,  in  fact,  exist,  and 
was  a  valid  authority  with  reference  to  the  subject-matter 
with  which  he  was  dealing.    To  apply  that  case  to  cases  like 
the  present  will  put  every  man  at  the  mercy  of  his  land-stew- 


(a)  15  East,  400. 
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ard,  and  it  cannot  therefore  be  so  applied.  But  it  will  be 
said  that  after  the  1st  of  June  there  was  a  contract  which  the 
appellant  had  bound  himself  to  ratify.  But  the  paper  which 
contains  the  undertaking  to  ratify  does  not,  it  is  submitted, 
constitute  a  contract  between  the  parties.  In  the  first  place, 
that  paper  must  be  looked  at  with  reference  to  the  powers  of 
the  commissioner,  and  must  be  understood  as  an  undertaking 
to  ratify  whatever  the  commissioner  did  under  the  Act.  Now 
the  Act  only  gives  the  commissioner  the  power  to  exchange 
lands  upon  the  consent  of  the  proprietor  of  them,  and  there- 
fore the  question  again  comes  round  to  the  point  whether 
that  consent  was,  in  this  case,  validly  given.  The  contract, 
if  any,  is  to  ratify  the  exchange  of  such  lands  as  he  should  fix 
by  his  award.  Till  the  award  fixes  the  land,  the  contract  is 
only  executory. 

[The  Lord  Chancellor.  —  I  agree  with  A.  B.  to  sell  my 
land  for  such  price  as  you  shall  fix.  Can  I  revoke  my  agree- 
ment before  the  price  has  been  fixed  ?  ] 

Certainly ;  Milnes  v.  Grery  (a)  is  an  authority  to  that  effect. 
That  was  an  agreement  for  a  sale  according  to  a  valuation  to 
be  made  by  two  persons.  The  Court  was  asked  to  appoint 
two  persons  to  make  the  valuation,  but  dismissed  the  bill, 
and  did  so  because  there  was  no  contract  of  the  sale  till  the 
price  was  fixed. 

[The  Lord  Chancellor.  —  No  valuation  was  made 
*  260  there,  and  the  very  object  of  the  bill  was  to  *  change 
the  contract  by  substituting  the  Court  for  the  party 
who  ought  to  have  made  the  valuation.] 

The  arbitrators  had  been  named,  but  they  differed,  and  the 
Court  would  not  name  an  umpire. 

[The  Lord  Chancellor.  —  Suppose  the  party  had  revoked, 
but  the  arbitrator  had,  notwithstanding,  fixed  the  price.] 
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His  authority  would  have  been  gone.  There  might  be  a 
remedy  against  the  party  by  an  action  for  damages,  but  there 
could  not  be  a  bill  for  a  specific  performance.  There  can  be 
no  perfect  contract  till  the  subject-matter  is  fixed.  And  this 
is  especially  the  case  where  the  party  to  be  bound  has  been 
deceived.  The  appellant  was  deceived  here.  He  did  not 
know  that  this  property  was  comprised  in  the  proposed  ex- 
change. It  may  be  true  that  the  agent  knew  it,  but  then  he 
had  a  restricted  authority  which  bound  him  not  to  exchange 
Dunley  Gorse,  except  on  the  terms  of  wood  for  wood.  The 
appellant  signed  the  supposed  contract  in  mistake,  and  it  is  a 
principle  of  equity  that  a  mistake  will  vitiate  a  contract ;  and 
that,  under  such  circumstances,  the  suffering  party  shall  be 
relieved.  Equity,  indeed,  has  gone  much  further,  and  not 
only  refused  to  enforce  a  contract,  but  has  undone  such  con- 
tracts even  after  they  have  been  perfected. 

[Lord  Brougham.  —  But  equity  has  not  relieved  against 
gross  improvidence. 

Lord  Campbell.  —  Are  not  these  the  questions  which  you 
would  argue  at  the  hearing  of  the  case  ?] 

They  are,  and  that  is  the  very  ground  of  appealing.  By 
the  injunction  having  been  dissolved,  the  appellant  has  been 
prevented  from  having  them  argued  at  a  regular  hearing  of 
the  cause.  The  Statute  3  &  4  Vict.,  c.  31,  makes  the  award 
final.  The  effect  of  dissolving  this  injunction  is,  therefore, 
to  preclude  the  appellant  from  bringing  before  a  competent 
tribunal  questions  which  affect  his  rights,  and  will  .affect  the 
rights  of  those  who  claim  under  him  or  after  him  for  ever. 
That  itself  is  a  strong  reason  to  show  that  this  injunction 
ought  not  to  have  been  dissolved. 

*  The  cases  that  sustain  the  right  of  the  appellant  *  261 
to  relief  in  this  case  are  very  numerous.    Calverley  v. 
Williams  (ct)  is  the  first  that  may  be  cited.    In  that  case  the 
rule  was  laid  down  that  if  one  party  bond  fide  thought  he  had 


(a)  1  Ves.  Jun.  210. 
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purchased  part  of  an  estate,  which  the  other  hond  fide  thought 
he  had  not  sold,  it  was  a  ground  to  set  aside  the  contract. 
Hitchcock  V.  G-eddings  (a)  is  to  the  same  effect.  In  Bingham 
V.  Bingham^  (5)  Henhle  v.  The  Royal  Exchange  Assurance 
Company^  (<?)  Stochdale  v.  The  South  Sea  Company^  (d)  and 
a  case  of  D'Oliffe  or  D'Oliphant  referred  to  in  the  case  of 
Barstow  v.  Kilvington^  (e)  the  same  doctrine  was  held.  In 
the  last-named  case,  the  Attorney-General,  referring  to  a 
decision  of  Lord  Thurlow  said,  that  his  Lordship  (^)  "  laid 
down  the  rule  with  great  latitude  that  if  a  mistake  appears, 
it  is  as  much  to  be  rectified  as  a  fraud  ; "  and  he  afterwards 
added,  "  the  true  ground  of  all  the  cases  is,  that  if  the  fact  of 
mistake  is  distinctly  proved  by  unquestionable  evidence,  the 
Court  will  rectify  the  settlement  according  to  the  intention,"  — 
an  argument  which  the  Court  adopted.  In  Farewell  v.  Coher^ 
which  is  mentioned  in  Cholmondeley  v.  Clinto7i,  (K)  issues  were 
granted  to  try  whether  a  party  who  executes  a  release  of  a 
reversion  knew,  or  was  apprised  of  her  title  to  the  reversion, 
and  whether  she  intended  to  repass  it  by  the  release. 

This  case  must,  however,  be  considered  in  a  view  still  more 
strongly  in  favour  of  the  appellant  than  that  which  has  hith- 
erto been  presented  to  the  notice  of  the  House.  This  is  not 
the  case  of  an  ordinary  vendor  and  purchaser,  for  the  appel- 
lant is  tenant  for  life,  subject  to  the  discretion  of  trustees, 
whether  they  will  or  not  take  this  life-estate  for  the  benefit 

of  his  wife  and  children.  He  is,  indeed,  vested  with 
*  262  parliamentary  power  to  sell  or  exchange  these  *  lands, 

but  that  power  to  be  well  executed  must  be  exercised 
for  the  benefit  of  all  interested.  Under  these  circumstances, 
the  case  is  like  that  of  trustees  who  enter  into  an  improper 
contract  to  sell  where  the  Court  will  not  enforce  perform- 
ance. Ord  V.  Noel,  {i)  The  principle  applicable  to  such  a 
case  is  to  be  found  in  Mortlock  v.  Buller,  (¥)  in  which  it  was 

(a)  4  Price,  135.  (h)  1  Ves.  Sen.  126. 

(c)  1  Ves.  Sen.  317.  {d)  2  Atk.  141. 

(e)  5  Ves.  593,  601.  (g'i  5  Ves.  595,  601. 

(h)  2  Mer.  353  ;  see  also  Braybrooke  v.  Inskip,  5  Ves.  455  ;  8  V  es. 
417. 

(i)  5  Madd.  438.  (k)  10  Ves.  292. 
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held  that  "  the  Court  is  not  bound  to  decree  specific  perform- 
ance in  every  case  where  it  will  not  set  aside  the  contract, 
nor  to  set  aside  every  contract  that  it  will  not  direct  to  be 
specifically  performed ;  "  that,  in  fact,  specific  performance  is 
wholly  discretionary  in  a  Court  of  Equity,  as  is  also  the  juris- 
diction to  set  aside  a  contract.  The  party  there  was  left  to 
his  remedy  at  law.  That  case  was  incidentally  referred  to  by 
Lord  Eldon,  in  the  case  of  Merediths  v.  Saunders^  (a)  and  his 
Lordship  said  that  if  he  had  again  to  decide  it  he  should 
decide  it  in  exactly  the  same  way  as  before. 

The  Act  under  which  these  exchanges  were  to  be  made 
renders  the  award  final  and  conclusive  evidence  that  the  pro- 
visions of  the  Act  have  all  respectively  been  complied  with, 
and  that  all  necessary  consents  have  been  given,  and  no  other 
evidence  is  to  be  necessary  to  establish  the  title  to  the  lands. 
Here  some  portions  of  the  land  were  to  go  to  the  church,  from 
which  the  appellant  never  could  reclaim  them  ;  but  indepen- 
dently of  that,  the  effect  of  the  award  would  be  to  create  an 
absolute  and  unimpeachable  title  in  the  parties.  In  such  a 
case  it  cannot  be  contended  that  the  injunction  ought  to  have 
been  dissolved,  and  the  parties  prevented  from  bringing  the 
case  to  a  hearing.  If  the  commissioner  is  prevented,  as  he 
ought  to  be,  from  making  his  award  until  the  case  has  been 
heard,  the  appellant  may  then  be  able  to  satisfy  the  Court 
that  the  exchange  ought  not  to  be  completed.  On  all  these 
grounds,  the  order  of  the  Court  below  ought  to  be  reversed, 
and  the  orders  of  the  Vice-Chancellor  restored. 

*  It  will  not  now  be  contested  that  a  Court  of  Equity  *  263 
may  restrain  the  party  in  possession  from  committing 
waste ;  for  it  is  a  principle  of  equity  to  preserve  uninjured, 
pendente  lite^  property,  the  title  to  which  is  in  dispute. 

For  the  respondents,  it  was  argued  to  this  effect :  — 
The  question  here  is  whether  the  appellant  has  a  personal 
equity  to  be  exempted  from  performing  this  agreement  as  an 
agreement  made  in  mistake.    The  circumstances  of  the  case, 
much  more  than  the  authorities  referred  to,  must  decide  that 


(a)  2  Dow,  514-518. 
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question ;  and  it  was  on  the  circumstances  existing  here  that 
the  decision  in  the  Court  below  was  founded.  The  principle 
of  equity  is  clear,  but  the  facts  here  are  not  such  as  to  bring 
the  appellant  within  its  operation.  On  the  contrary,  his  con- 
sent and  authority,  and  his  perfect  knowledge  or  means  of 
knowledge,  are  undoubted  ;  and  if  he  has  been  in  error,  it 
has  been  entirely  through  his  own  improvidence  and  neglect. 
The  respondents  are  not  answerable  for  these,  and  the  rules 
of  Courts  of  Equity  as  to  rectifying  mistakes  cannot  be  relied 
on  in  support  of  what  the  appellant  now  demands. 

What  were  the  appellant's  means  of  knowledge  ?  There 
was  at  Badminton  an  old  map  which  described  the  property ; 
but  Mr.  Wedge  was  furnished  with  another,  copied  from  one 
made  for  the  purposes  of  the  Tithe  Commissioners,  on  which 
was  drawn  out  a  sketch  of  the  plan  and  of  the  whole  of  the 
property  intended  to  be  exchanged.  This  was  a  map  copied 
on  silver  paper,  marked  with  colours,  and  laid  before  the  ap- 
pellant on  the  occasion  of  his  signing  the  consent,  which  was 
the  authority  to  Wedge  to  act.  That  the  appellant  under- 
stood it,  is  plain  from  one  of  his  letters,  in  which  he  says, 
the  effect  of  this  will  be  that  it  will  be  necessary  to  give 
up"  (and  he  mentions  several  places)  "and  Dunley  Gorse." 
That  was  not  then  referred  to  as  property  only  to  be  given 
up  for  some  particular  field,  or  as  wood  for  wood,  but  as  part 
of  what  was  to  be  given  up  for  the  general  purposes  of 
*  264  the  inclosure.  ^  This  sketch  was  again  and  again  re- 
ferred to.  [The  learned  counsel  went  in  this  manner 
through  a  detail  of  the  facts  of  the  case,  and  contended  that 
at  the  time  of  signing  the  consent,  the  plaintiff  was  fully 
acquainted  with  all  of  them.]  The  first  point  made  for  the 
appellant  was,  that  in  one  of  the  maps  Dunley  Gorse  was 
marked  as  No.  12,  in  another  as  No.  24 ;  but  the  answer  to 
that  is,  that  in  the  consent  it  was  designated  by  both  num- 
bers ;  for  the  numbers  12  and  24  there  mentioned  really 
referred  to  but  one  piece  of  land.  The  appellant  had  all  the 
means  of  knowledge,  and  gave  the  authority  and  the  ratifica- 
tion after  he  possessed  them.  He  cannot  set  up  any  equity  to 
be  released  from  his  consent,  on  the  ground  that  though  he 
had  the  full  means  of  knowledge,  he  did  not  use  them.  He 
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might  have  used  them,  and  not  having  done  so,  he  cannot  on 
that  account  alone  allege  that  his  agent  acted  on  an  authority 
which  he  had  given  in  mistake. 

[The  Lord  Chancellor.  —  Here  the  agent  was  the  agent 
for  all  the  general  purposes  of  the  exchange  ;  he  was  not 
authorized  to  give  an  express  and  final  consent ;  but  that 
seems  to  have  been  given  by  the  appellant  himself  by  his 
own  signature.] 

The  cases  referred  to  on  the  other  side  may  be  relied  on  for 
the  respondents  ;  for  they  show  distinctly  that  if  the  mistake 
arose  from  the  negligence  of  a  party,  he  could  not  on  account 
of  that  mistake  claim  the  interference  of  a  Court  of  Equity 
in  his  favour.  In  Calverley  v.  Williams^  Lord  Thurlow  ob- 
served :  (a)  "It  is  said  for  the  defendant,  that  he  did  not 
know  that  there  was  this  part,  parcel  of  what  was  let  to 
Groombridge,  and  there  is  nothing  unnatural  in  that ;  for 
people  possessed  of  considerable  estates  cannot  know  every 
parcel  of  land  that  belongs  to  them.  But  I  think,  on  the 
other  side,  any  person,  however  unconversant  in  the 
actual  situation  of  his  estate,  that  will  give  *  a  descrip-  *  265 
tion  must  be  bound  by  that  description,  whether  he  is 
cognizant  of  it  or  not."  If  the  principle  there  stated  is  ap- 
plied to  the  circumstances  of  this  case,  there  is  an  end  of  the 
appellant's  argument.  He  has  signed  a  consent  to  exchange 
certain  pieces  of  land,  part  of  his  own  estate,  and  cannot  now 
be  heard  to  say  that  he  was  not  aware  that  one  particular 
portion  of  his  estate,  which,  according  to  his  own  account, 
had  been  the  subject  of  his  consideration,  was  not  included 
in  that  consent. 

Assuming  the  form  of  the  consent  to  have  been  insufficient 
of  itself  to  pass  the  legal  estate,  as  it  is  said  to  have  been 
considered  in  the  Court  of  Common  Pleas,  (5)  still  there  is  a 
great  difference  between  insufficiency  and  invalidity.  All 
that  the  Court  of  Common  Pleas  said  was,  that  the  consent 

(a)  1  Ves.  Jun.  213. 

(&)  Doe  d.  Beaufort  v.  Neeld,  3  Man.  &  Gr.  271;  3  Scott,  N.  K.  618  ; 
10  Law  Jour.  n.  s.  C.  P.  267. 
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was  insufficient  to  pass  the  legal  estate  ;  that  the  parties  on 
all  sides  intending  to  execute  a  valid  exchange  made  a  mis- 
take in  the  form  of  proceeding,  and  did  not  do  enough  to 
effect  their  purpose  ;  and  that  the  legal  estate  could  not  pass 
till  the  award  had  been  actually  made.    That  alone  will  not 
sustain  the  application  for  the  interference  of  equity  by  way  of 
injunction  to  prevent  the  making  of  that  award.  Besides, 
the  53d  section  of  the  Act  shows  there  is  nothing  in  the  case 
different  from  that  of  The  Attorney-  Greneral  v.  The  Mayor  of 
Liverpool^  (a)  where  it  was  decided  that  the  Court  of  Chan- 
cery will  not  grant  an  injunction  to  restrain  parties  from  pro- 
ceeding to  deal  with  property,  merely  because  their  title  may 
depend  on  the  construction  of  a  doubtful  statute,  if  the  grant- 
ing of  the  injunction  would  for  ever  deprive  them  of  the 
exercise  of  a  right,  especially  if  no  irreparable  mischief  is  to 
be  apprehended  from  allowing  them  to  proceed.    Here  no 
mischief  whatever  can  follow  from  allowing  the  parties 
*  266  to  *  proceed,  nor  can  any  rights  be  obtained  and  exer- 
cised except  under  lawful  authority. 
By  dissolving  the  injunction,  the  Court  permitted  the  com- 
missioner to  make  his  award.   It  is  said  that  that  will  prevent 
the  question  between  the  parties  from  being  fairly  tried.  But 
the  53d  section  of  the  Act  allows  an  appeal  to  the  quarter 
sessions  against  any  thing  done  under  the  authority  of  the 
Act,  within  six  months  after  the  cause  of  complaint  shall 
have  arisen.    In  this  case,  as  in  the  Liverpool  case,  it  is  the 
continuing  of  the  injunction  that  will  prevent  the  questions, 
whatever  they  are  that  may  exist  in  this  case,  from  being  fairly 
tried. 

The  circumstances  of  this  case  furnish  in  every  respect  an 
answer  to  the  appellant's  claim.  In  the  first  place,  the  mis- 
take, if  any,  is  entirely  owing  to  his  own  negligence  ;  in  the 
next,  possession  of  the  exchanged  premises  has  been  delivered, 
and  there  is  no  reason  whatever  for  imputing  that  such  pos- 
session has  been  fraudulently  acquired.  As  to  the  effect  of 
the  delivery  of  possession,  the  result  of  all  the  authorities  is 
thus  stated  in  the  work  of  the  present  Lord  Chancellor  of 


(a)  1  My.  &  Cr.  171. 
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Ireland  :  (a)  "  If  possession  be  delivered  to  the  purchaser,  the 
agreement  will  be  considered  as  in  part  executed,  especially  if 
he  expend  money  in  building  or  improving  according  to  the 
agreement."  Such  is  the  state  of  things  here.  The  person 
whose  land  has  been  exchanged  for  Dunley  Gorse  is  in  the 
situation  of  a  purchaser,  and  the  rule  now  stated  applies  to 
him.  The  agreement  was  in  fact  executed  before  the  bill 
was  filed  :  the  only  ground  on  which  it  is  now  sought  to  be 
impeached  is,  that  the  consent  of  the  duke  was  given  in  mis- 
take ;  but  if  it  was  so,  the  mistake  was  the  result  of  his  own 
negligence,  and  he  has  no  equity  on  which  he  can  now  ask  for 
interference  in  his  favour.  The  order  of  the  Court  below 
must  be  sustained,  and  this  appeal  must  be  dismissed. 

*  Mr.  Turner^  in  reply.  —  The  commissioner  has  ex-  *  267 
ceeded  his  authority,  and  has  directed  pieces  of  land  to 
be  given  up  by  persons  who  are  actually  not  in  possession  of 
them,  in  satisfaction  of  those  taken  from  the  appellant.  This 
alone  is  a  good  ground  of  interference  by  a  Court  of  Equity. 
The  ignorance  of  the  duke  here  did  not  arise  from  that  negli- 
gence which  disregarded  the  rules  of  ordinary  business,  but 
from  the  fact  that  he  had  expressly  declared  he  would  not  ex- 
change wood  except  for  wood ;  that  this  declaration  had  been 
communicated  to  the  commissioner  and  to  Mr.  Neeld's  agent ; 
and  that  the  latter  had  announced  Mr.  Neeld's  incapacity  to 
comply  with  this  condition.  Under  these  circumstances,  it 
was  perfectly  natural  and  reasonable  for  the  duke  to  think 
that  that  part  of  the  proposed  arrangement  was  at  an  end ; 
and  an  allotment  made  in  defiance  of  this  communication  can- 
not be  sustained.  At  all  events,  there  was  a  good  question 
for  a  Court  of  Equity  to  consider,  and  the  injunction  ought 
not  to  have  been  dissolved. 

[In  the  course  of  the  argument,  the  appellant's  counsel 
began  to  read  the  commissioner's  minutes  of  his  proceed- 
ings. 

The  respondents'  counsel  objected  to  the  reading  of  these 


(a)  1  Sugd.  Vend.  &  Pur.  (10th  ed.)  200. 
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minutes,  not  as  being  inadmissible  as  evidence,  but  because 
they  had  not  been  referred  to  in  the  Court  below,  nor  printed 
in  the  papers  prepared  for  this  House.  The  standing  order, 
No.  181,  (a)  was  relied  on. 

Lord  Brougham.  —  We  daily  hear  documents  read  that 
are  not  printed.  It  would  be  impossible  to  adhere  to  that 
order  in  its  terms,  without  putting  parties  to  very  heavy,  and 
sometimes  very  needless,  expense. 

The  minutes  were  permitted  to  be  read.] 

May  23. 

*  268  *  The  Lord  Chancellor.  —  In  moving  the  judgment 
of  your  Lordships  in  this  case,  it  is  right  that  I  should 
mention  that,  in  consequence  of  some  accidental  circumstances 
attending  the  first  argument  of  the  case,  your  Lordships 
directed  that  it  should  be  argued  a  second  time  by  one  coun- 
sel on  a  side.  And  I  think  I  may  state  to  your  Lordships 
that  in  the  second  argument  it  has  been  fully,  ably,  and  per- 
fectly sifted  and  discussed ;  and  your  Lordships  are  now  in  a 
condition  to  pronounce  a  satisfactory  judgment  upon  the  facts 
of  the  case. 

The  facts  at  first  view  appear  to  be  complicated  ;  but  when 
you  come  to  look  at  them  in  detail,  and  to  consider  them  as 
far  as  they  apply  to  the  present  question,  they  resolve  them- 
selves into  a  very  narrow  compass.  I  will  state  them,  as  far 
as  I  think  it  is  necessary  to  make  a  statement,  for  the  pur- 
pose of  raising  the  question  which  you  are  called  upon  to 
decide. 

The  proprietors  of  land  in  the  parish  of  Littleton  Drew 
(in  which  the  present  appellant,  the  Duke  of  Beaufort,  owns 
a  considerable  property,  and  Mr.  Neeld,  the  respondent,  is 
also  a  proprietor)  were  desirous  of  having  an  enclosure ;  and 
a  meeting  took  place  for  the  purpose  in  the  month  of  May,  in 
the  year  1838. 


(a)  Vide  ante,  Vol.  VI.,  p.  979. 
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The  proper  number  of  proprietors  agreed  upon  the  enclos- 
ure ;  they  attended  the  meeting  either  in  person  or  by  their 
agents.  Mr.  Francis  Wedge,  who  was  the  land-steward  of 
the  Duke  of  Beaufort,  attended  as  his  agent  upon  the  occa- 
sion ;  and  a  person  of  the  name  of  Little,  who  is  now  dead, 
attended  as  the  agent  of  Mr.  Neeld.  The  parties  who  were 
present  agreed  upon  the  enclosure  ;  and,  according  to  the 
usual  form,  a  written  consent  was  drawn  up,  which  was 
signed  by  the  respective  proprietors,  and  among  others  by  the 
Duke  of  Beaufort,  the  appellant,  in  the  month  of  October  in 
that  year. 

In  the  month  of  December,  or  shortly  after  the  time  when 
the  consent  was  signed  by  the  Duke  of  Beaufort,  a  meeting 
took  place  for  the  purpose  of  appointing  a  commis- 
sioner. *  At  that  meeting  Mr.  Francis  Wedge  attended  *  269 
as  the  agent  of  the  duke,  the  appellant,  and  Mr.  Little 
attended  on  the  part  of  Mr.  Neeld,  and  Mr.  William  Tayler 
was,  I  believe,  unanimously  elected  as  the  sole  commissioner 
for  the  purpose  of  conducting  the  enclosure. 

Upon  the  10th  and  the  31st  of  January  in  the  following 
year,  meetings  were  held  for  the  purpose  of  making  arrange- 
ments with  respect  to  the  exchange  of  old  enclosures.  At 
those  meetings  Mr.  Wedge  attended  on  the  part  of  the  ap- 
pellant, and  consented  on  his  part  that  certain  old  enclosures, 
which  were  designated  by  particular  numbers,  and  one  of 
which  included  the  subject  in  contest,  namely,  Dunley  Gorse, 
should  be  given  up  to  the  commissioner  in  order  that  he  might 
apply  to  them  the  power  which  he  had  of  authorizing  ex- 
changes of  them  for  other  enclosures,  which  he  might  think 
suitable  for  the  interests  of  the  Duke  of  Beaufort. 

The  commissioner  stated  that  it  was  necessary  that  there 
should  be  a  written  consent,  and  that  that  written  consent 
should  be  signed  by  the  respective  proprietors.  Accordingly, 
the  consent  was  drawn  up  in  these  terms.  [His  Lordship 
read  it ;  see  ante^  p.  251.]  This  paper,  after  it  was  drawn  up, 
was  delivered  by  the  commissioner,  or  by  his  clerk,  to  Mr. 
Wedge,  the  agent ;  it  was  transmitted  by  Mr.  Wedge  to  the 
solicitors  of  the  appellant  in  town ;  it  was  by  them  laid  be- 
fore the  appellant,  and  he  signed  the  paper.    It  was  after- 
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wards  returned  to  the  agent  in  the  country,  and  delivered  by 
him  to  the  commissioner,  who,  in  the  discharge  of  his  duty, 
proceeded  to  make  out  two  schedules,  exchanging  the  lands 
in  question  for  other  lands,  some  of  which  belonged  to  Mr. 
Neeld. 

This  was  completed  in  the  month  of  July ;  and  in  the 
month  of  September,  about  Michaelmas  in  that  year,  the  par- 
ties were  put  in  possession  of  their  respective  allotments. 

The  lands  of  the  appellant,  which  were  to  be  taken 
*  270  *  in  exchange,  were  delivered  to  Mr.  Neeld,  and  Mr. 

Neeld's  lands  were  taken  possession  of  by  Mr.  Wedge, 
the  agent  of  the  appellant. 

Thus  the  matter  rested  for  a  considerable  time.  Mr.  Neeld 
commenced  improvements  in  the  close  called  Dunley  Gorse. 
The  whole  proceedings  took  place  with  the  knowledge  of  the 
agent,  Mr.  Wedge.  He  knew  what  exchanges  had  been 
made  ;  he  consented  to  the  parties  taking  possession  ;  and, 
after  Mr.  Neeld  had  taken  possession  of  the  close  in  question, 
an  application  was  made  on  his  behalf  to  Mr.  Wedge,  the 
agent  of  the  appellant,  requiring  that  he  might,  though  the 
valuation  of  the  underwood  had  not  then  been  completed,  be 
allowed  to  cut  it  down  for  the  purpose  of  carrying  on  the  im- 
provements which  he  contemplated.  To  this  Mr.  Francis 
Wedge,  on  the  part  of  the  duke,  assented,  and  the  proceed- 
ing went  on  in  this  way  until  the  month  of  February  in  the 
following  year,  when  the  duke,  being  down  at  Badminton, 
accidentally  riding  in  the  direction  of  this  property,  found 
some  workmen  cutting  down  the  trees,  or  exercising  some 
acts  of  ownership  within  Dunley  Gorse.  He  immediately 
objected  to  this,  and  said  it  had  never  been  done  by  his 
authority.    That  has  given  rise  to  the  present  question. 

Now,  these  are  the  facts  of  the  case  as  stated  on  the  part 
of  the  respondent.  The  case  of  the  appellant  is  of  this  de- 
scription :  Previously  to  the  meetings  on  the  10th  and  31st  of 
January,  for  the  purpose  of  effecting  the  exchanges  of  the 
allotments,  a  conversation  took  place  between  Mr.  Francis 
Wedge,  the  agent  of  the  duke,  and  the  duke  himself,  and 
that  conversation  related,  among  other  things,  to  Dunley 
Gorse  ;  and  the  duke,  upon  that  occasion,  said  that  he  would 
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not  allow  Dunley  Gorse  to  be  exchanged  except  for  wood- 
land, and  a  place  called  Alderton  Grove  was  mentioned. 
The  duke  assented  to  that,  and  said  that  he  would  allow 
Dunley  Gorse  to  be  exchanged  for  Alderton  Grove, 
and  other  lands  to  be  given  for  the  purpose  *  of  set-  *  271 
tling  the  difference  ;  but  he  said  the  exchange  must 
be  wood  for  wood.  Those  were  the  directions  which  he  gave 
to  his  agent. 

In  the  course  of  one  of  those  meetings  to  which  I  have 
referred,  Mr.  Wedge  mentioned  to  the  agent  of  Mr.  Neeld 
that  the  duke  wished  to  have  Alderton  Grove  in  exchange 
for  Dunley  Gorse.  The  reply  was  this :  "  Mr.  Neeld  can- 
not do  that,  because  Alderton  Grove  is  included  in  his  mar- 
riage settlement,  and  he  cannot  apply  to  the  trustees  to  give 
their  consent,  because  he  is  at  variance  with  them."  This 
was  communicated  by  Mr.  Wedge  to  the  duke.  The  duke 
did  not  upon  that  representation  recede  from  the  directions 
which  he  had  given  with  respect  to  Dunley  Gorse  ;  namely, 
that  he  must  have  wood  for  wood.  There  the  matter  ter- 
minated. No  further  communications  or  conversation  took 
place  between  Mr.  Wedge,  the  agent,  and  the  duke  upon 
the  subject,  until  after  the  period  which  I  have  mentioned ; 
namely,  in  the  month  of  February,  1840,  when  the  duke,  for 
the  first  time,  discovered  what  had  been  done. 

It  is  said  by  Mr.  Wedge,  in  his  evidence,  that  he  commu- 
nicated to  the  commissioner  the  instructions  which  he  had 
received  from  the  duke,  with  respect  to  the  exchange  of 
wood  for  wood,  and  this  is  a  material  part  of  the  case,  and 
deserves  attentive  consideration.  The  commissioner,  in  direct 
terms,  denies  that  any  such  communication  was  made  to  him. 
Mr.  Wedge  says  :  "  I  stated  it  to  the  commissioner,  or  in  his 
hearing."  The  commissioner  states  that  it  was  never  men- 
tioned to  him  ;  that  it  was  never  mentioned  in  his  hearing,  or 
at  least  in  such  a  way  as  to  engage  his  attention  ;  and  he  says, 
in  confirmation  of  this,  "If  it  had  been  mentioned  to  me,  I 
should  have  required  Mr.  Wedge  to  point  out  what  wood  he 
required  in  exchange,  because  it  was  difficult  to  find  what 
wood  was  in  contemplation."  But  Mr.  Wedge's  evidence  is 
not  only  directly  denied,  in  the  manner  which  I  have 
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*  272  stated,  by  the  commissioner,  but  *  I  think  there  are 
^    circumstances  in  the  case  which  show  clearly  that 
Mr.  Wedge  must  be  mistaken  in  the  evidence  which  he  has 
given . 

In  the  first  place,  if  this  was  communicated  to  the  commis- 
sioner as  the  condition  of  the  exchange,  it  is  probable  that 
some  memorandum  would  have  been  made  upon  the  subject 
in  the  consent  paper  which  was  sent  to  the  duke  for  signa- 
ture. But  the  fact  which  appears  to  me  to  be  decisive  is  this, 
that  if  such  instructions  had  been  given  to  the  commissioner 
by  Mr.  Wedge,  the  agent  of  the  duke,  when  he  found  that 
the  schedules  were  all  made  out,  and  that  no  notice  was  taken 
of  this  condition,  which  he  considered  to  be  an  important  con- 
dition, he  would  immediately  have  remonstrated,  as  a  matter 
of  course,  to  the  commissioner,  saying,  "  You  have  departed 
from  the  instructions  you  have  received,"  and  he  would  prob- 
ably have  made  some  communications  to  the  duke,  or  to  the 
duke's  solicitor,  upon  the  subject.  But  nothing  of  that  kind 
took  place ;  on  the  contrary,  he  acquiesced  immediately  in 
possession  being  taken,  and  never  at  any  time  made  any 
complaint  upon  the  subject  until  afterwards,  when  his  at- 
tention was  drawn  to  it  upon  the  occasion  to  which  I  have 
before  referred ;  namely,  in  the  month  of  February  in  the 
following  year. 

■I  am  bound,  therefore,  to  come  to  this  conclusion,  that 
Mr.  Wedge  is  mistaken  in  the  evidence  which  he  has  given 
in  this  respect ;  he  is  directly  contradicted  by  Mr.  Tayler, 
the  commissioner,  who  is  a  perfectly  impartial  witness  upon 
this  occasion ;  and  all  the  circumstances  of  the  case  confirm 
the  evidence  given  by  Mr.  Tayler.  I  consider,  therefore,  — 
and  I  repeat  it,  —  I  consider  that  Mr.  Wedge  is  mistaken  in 
the  evidence  he  has  given  in  respect  to  this  point. 

Then  again,  on  the  part  of  the  appellant,  it  is  said,  that  at 
the  time  when  the  consent  paper  was  sent  to  him  for  his 

signature,  he  had  no  means  of  knowing  that  Dunley 
*  273  *  Gorse  was  included  in  it,  because  the  closes  were  set 

out,  not  by  name,  but  by  numbers,  and  those  numbers 
referred  to  a  map  that  was  not  at  the  time  in  the  possession 
of  the  duke.    But  I  think  it  was  the  duke's  business  to  have 
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made  inquiry ;  he  ought  to  have  inquired  of  Mr.  Watkins,  his 
solicitor,  if  he  wished  to  ascertain  the  fact ;  he  ought  to  have 
made  inquiry  as  to  what  those  numbers  meant,  and  what  the 
lands  were  which  were  intended  to  be  given  in  exchange ;  or, 
if  Mr.  Watkins  was  not  in  a  condition  to  inform  him,  which 
probably  he  was  not,  he  might  have  made  inquiry  of  Mr. 
Wedge,  his  agent  in  the  country.  A  delay  of  a  day  or  two 
might  have  been  occasioned  by  making  these  inquiries ;  but 
if  he  did  not  choose  to  make  them — if  he  did  not  choose  to 
exercise  due  caution  in  that  respect  —  he  cannot  turn  round 
and  say,  "  I  really  did  not  know  the  contents  of  the  paper 
when  I  signed  it.  I  signed  it  incautiously."  He  cannot 
now  with  propriety  say  that,  so  as  to  free  himself  from  the 
effects  and  consequences  of  his  own  act.  • 

These  are  the  leading  facts  of  the  case,  as  far  as  it  appears 
to  me  necessary  to  state  them,  for  the  purpose  of  raising  the 
present  question,  and  it  comes  to  this  :  there  is  an  agent, 
appointed  by  the  duke,  for  the  purpose  of  transacting  all  the 
business  of  the  inclosure,  except  so  far  as  relates  to  those 
instruments  which  the  proprietors  must  themselves  sign  in 
order  to  give  them  validity.  The  agent  has  a  general  author- 
ity to  conduct  the  business  of  the  inclosure,  to  attend  the 
meetings,  and  to  represent  the  duke  upon  those  occasions. 
The  duke  gives  him  particular  instructions,  limiting  his  au- 
thority as  to  one  part  of  the  business,  —  a  small  part  of  the 
business  ;  but  he  does  not  communicate  those  limits  to  his 
authority  or  his  instructions  either  to  the  commissioner  or  to 
the  other  party.  I  have  already  made  a  few  observations 
upon  the  evidence,  for  the  purpose  of  showing  that  no  such 
communication  was  made  ;  if  that  is  so,  and  the  agent 
has  acted  *  inconsistently  with  the  instructions  which  *  274 
he  received  ift  that  particular,  being  a  general  agent 
for  the  purposes  of  the  inclosure,  I  consider,  so  far  as  his  acts 
go,  that  they  are  binding  upon  the  duke. 

Then  when  we  come  to  the  ratification,  what  is  the  effect 
of  the  ratification  ?  If  the  duke  does  not  choose  to  make 
inquiry,  —  if  he  does  not  choose  to  exercise  ordinary  caution, 
but  puts  his  signature  to  the  instrument,  giving  authority  to 
the  commissioner  to  proceed  in  his  name  and  act  upon  his 
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interests  :  and  if  the  commissioner  acts  upon  that  authority, 
and  other  parties  deal  with  the  commissioner,  and  the  ex- 
changes go  on  and  are  completed,  —  it  appears  to  me  rather  a 
strong  proposition  to  say  that  the  duke  is  not  bound  by  the 
act  of  the  commissioner,  that  act  being  founded  upon  his 
written  consent,  under  the  circumstances  which  I  have 
stated.  If  the  agent  in  this  one  particular  has  acted  incon- 
sistently with  the  instructions  which  he  has  received,  who  is 
the  party  that  is  to  suffer  ?  The  party  who  is  dealing  with 
the  appellant,  or  the  appellant  whose  agent  that  individual 
is  ?  Undoubtedly  the  appellant.  If  the  duke  himself  has 
incautiously  signed  the  instrument  to  which  I  have  referred, 
is  the  party  dealing  with  the  duke  to  suffer  ?  or  the  duke, 
who  l^as  himself  compromised  his  own  interest  by  his  incau- 
tious proceedings?    Undoubtedly  the  duke. 

It  appears  to  me,  therefore,  taking  all  these  matters  into 
consideration,  and  upon  the  evidence  to  which  I  have  ad- 
verted, without  entering  into  minute  details  with  respect  to 
it,  that  this  consent  is  binding  upon  the  duke  ;  that  it  is  so, 
not  only  in  strict  law,  but  in  justice,  in  fairness,  and  in 
equity. 

If,  then,  I  have  come  to  this  conclusion,  that  this  consent 
is  binding  upon  the  duke,  what  are  the  consequences  which 
result  from  it  ?  I  do  not  consider  that  the  decision  in  the 
Court  of  Common  Pleas  has  any  bearing  whatever  upon 

this  case.  No  doubt  the  signature  of  the  commissioner  ' 
*  275   *  to  the  schedule  did  not  convey  the  legal  estate  ;  that 

is  all  that  has  been  decided  by  the  Court  of  Common 
Pleas.  In  the  first  argument  great  reliance  was  placed  upon 
that  decision.  It  has  no  bearing  upon  the  present  question  ; 
if  the  consent,  in  the  present  instance,  is  binding  upon  the 
duke,  the  consequence  would  be,  that  a  Conrt  of  Equity 
would  compel  him  to  execute  the  necessary  instruments  for 
the  purpose  of  giving  legal  effect  to  that  consent ;  and  this 
view  of  the  case  was  in  reality  taken  by  one  of  the  learned 
Judges  in  the  Court  of  Common  Pleas,  —  I  mean  Mr.  Justice 
Maule,  —  who,  in  giving  his  opinion,  towards  the  close  of  it, 
expressed  himself  almost  in  the  same  terms  in  which  I  am 
now  stating  this  case  to  3^0 ur  Lordships. 
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The  question  then  will  be,  what  is  the  effect  of  this  upon 
the  present  appeal  upon  the  orders  as  to  the  two  injunctions  ? 
As  far  as  relates  to  the  injunction  obtained  by  Mr.  Neeld,  I 
make  no  observation,  —  I  mean  the  injunction  by  which  the 
proceedings  at  law  were  stayed,  and  I  make  no  observation 
on  it,  because  the  counsel  for  the  appellant  distinctly  and  in 
terms  admitted  that  that  injunction  ought  to  be  continued. 
The  only  question,  therefore,  which  remains  to  be  considered 
is  the  other  injunction,  by  which  the  appellant  seeks  to  pre- 
vent the  commissioner  from  proceeding  with  his  award.  In 
the  first  place,  it  was  stated  that  if  the  commissioner  should 
proceed  with  his  award,  the  appellant  fears  that  he  may  suffer 
irreparable  injury  ;  for  the  award,  when  made,  is,  by  the 
3  &  4  Vict.,  c.  31,  final  and  conclusive,  to  show  that  the 
provisions  of  the  statute  have  been  complied  with ;  so  that, 
though  at  the  hearing  of  the  cause  the  Court  should  come  to 
a  conclusion  different  from  that  which  this  House  now  enter- 
tains, the  consent  will  be  taken  to  be  binding,  after  the  award 
is  made,  according  to  the  terms  of  the  Act  of  Parliament. 
That  was  an  argument  which  was  much  pressed  upon  us. 
But  the  argument  does  not  apply  in  point  of  fact,  be- 
cause *  an  appeal  to  the  quarter  sessions  lies  against  *  276 
the  award,  and  an  appeal  lies  also  with  respect  to  the 
consents.  By  the  Act  of  Parliament  consents  are  not  con- 
clusive ;  the  award  is  only  conclusive  evidence  that  consents 
have  been  given,  but  they  may  be  investigated  and  examined 
upon  an  appeal  against  the  award.  That  argument,  there- 
fore, appears  to  me  to  fall  to  the  ground. 

But  then  it  is  said  that  this  injunction  ought  to  be  con- 
tinued until  the  hearing  of  the  cause,  because  the  Court  may 
take  a  different  view  of  the  case  upon  the  hearing,  when  the 
whole  evidence  in  the  cause  is  before  it.  Now,  the  observa- 
tion which  I  make  inr  answer  to  that  argument  is  of  this 
nature.  There  appears  to  me  to  be  no  dispute  about  the  facts 
of  the  case.  When  I  say  no  dispute  and  no  controversy,  I 
mean  that  the  dispute  and  controversy  are  of  such  a  nature 
as  to  satisfy  me  that  there  is  no  doubt  respecting  the  facts. 
All  the  main  facts  are  admitted  either  in  the  affidavits  or  in 
the  answer,  and  they  lead  me  to  the  result  which  I  have 
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stated.  If  that  be  so,  then  the  sole  question  to  be  considered 
upon  the  hearing  will,  in  substance,  be  this :  What  is  the 
operation  of  thig.  consent  in  point  of  law  ?  It  is  a  mere 
question  of  law,  and  I  cannot  anticipate  that,  upon  the  hear- 
ing of  the  cause,  a  different  conclusion  will,  be  drawn  by  the 
Court  as  to  the  question  of  law  from  that  which  your  Lord- 
ships are  disposed,  as  I  understand,  to  draw  upon  the  facts  as 
they  are  now  before  us.  It  does  not  appear  to  me,  under 
these  circumstances,  therefore,  that  that  injunction  ought  to 
be  diiS^olved.  I  am  of  opinion,  therefore,  upon  all  the  facts 
in  this  case,  that  the  judgment  of  the  Court  below  ought  to 
be  affirmed. 

Lord  Brougham.  —  The  fact  of  a  discrepancy  having  pre- 
vailed between  the  two  very  learned  Judges  in  the  Court 
below  in  the  course  which  they  took,  and  in  the  conclusions 
at  which  they  severally  arrived,  was,  of  itself,  sufficient 
*  277  *  to  give  this  case  a  very  considerable  degree  of  im- 
portance. By  the  two  discussions  that  have  taken 
place  on  this  appeal,  very  ample  opportunity  has  been  given 
for  the  fullest  consideration  of  all  the  merits  of  this  case. 
Upon  them,  therefore,  we  have  now  to  decide.  I  begin  by 
saying,  that  whatever  miscarriage  may  at  one  period  of  the 
argument  appear  to  have  existed,  in  respect  of  the  point  de- 
cided in  the  Court  of  Common  Pleas,  and  whatever  difference 
*we  might  have  with  the  Court  below  upon  the  point  so  de- 
cided, this  case  does  not  bring  into  controversy  at  all  the 
merits  of  the  decision  of  the  learned  Judges  in  the  Court  of 
Common  Pleas.  If  we  differ  from  the  Vice-Chancellor,  and 
agree  with  the  Lord  Chancellor  in  the  judgment  given  in  the 
Court  below,  we  say  nothing  by  so  agreeing  in  the  slightest 
degree  impeaching  the  judgment  of  the  Court  of  Common 
Pleas  ;  for  it  appears  to  me  to  rest  entirely  upon  sound 
grounds,  and  I  wholly  go  along  with  it,  as,  I  believe,  does 
my  noble  and  learned  friend  who  last  addressed  your  Lord- 
ships. Upon  that,  therefore,  there  is  no  doubt.  But  now 
comes  the  question  as  to  the  right  conferred  by  this  exchange 
under  the  powers  of  the  Act  of  Parliament :  now  comes  the 
question  with  respect  to  the  strict  right  of  Mr.  Neeld  as 
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against  the  duke.  And  two  matters  are  here  to  be  attended 
to,  not  principally,  I  will  say,  but  solely.  The  first  is  the 
authority  under  which  Mr.  Wedge  acted  upon  the  part  of  the 
duke  in  the  course  of  this  transaction.  The  manner  in  which 
that  authority  wherewith  he  was  clothed  was  generally  given  ; 
the  degree  to  which  that  authority  was  limited  by  his  em- 
ployer, the  duke ;  the  extent  to  which  any  limitation  affixed 
to  that  authority  was  communicated  either  to  the  commis- 
sioner or  the  other  party,  or  to  both,  —  all  these  matters  form 
the  first  branch  of  this  case,  and  to  these  matters,  therefore, 
it  is  important  first  to  direct  our  attention.  But  they  do 
not,  in  my  view,  at  all  constitute  the  whole  of  the 
*  case,  and  I  shall  presently  have  occasion  to  remark  *  278 
how  far  I  should  be  disposed  to  stop  short  of  that  de- 
cision below  if  the  whole  of  the  case  rested  there.  Before 
coming,  therefore,  even  to  enunciate  the  second  proposition, 
I  apply  myself  to  the  first.  Now  it  appears  indisputable  — 
for  it  is  a  matter  on  which  the  answers  and  the  affidavits  on 
both  sides  agree  —  that  Mr.  Wedge  was  generally  in  the 
service  of  the  duke,  that  that  was  his  employment  and  his 
livelihood ;  secondly,  it  appears  that  he  was  employed  as  the 
agent  of  the  duke  in  respect  of  the  exchange,  the  particular 
operation  in  question  ;  and  thirdly,  that  as  such  agent  he 
acted  on  the  part  of  the  duke,  and  was  clothed  and  appeared 
to  be  clothed,  and  was  held  out  by  his  employer  as  being 
clothed,  with  a  general  authority  to  represent  him  in  this 
transaction.  All  this  is  clear,  and  upon  this  we  have  no 
doubt,  and  there  is  no  controversy. 

But  now  we  come  to  the  more  debatable  part  of  the  case, 
which  was  as  to  the  instructions  given  by  the  duke  to  Mr. 
Wedge,  and  how  far  those  instructions  were  secret  or  were 
patent  and  disclosed.  It  is  not  denied  on  the  other  side 
that  the  duke's  assertion  is  well  grounded,  to  the  effect  of 
his  having  limited  Mr.  Wedge  by  particular  instructions 
that  he  would  have  "  wood  for  wood."  He  did  not  object 
to  exchanging  Dunley  Gorse,  but  he  objected  to  exchang- 
ing it  unless  that  which  was  tlie  matter  to  be  exchanged 
in  return  was  wood  ground,  and  specifically  he  mentioned 
Alderton  Grove,  which  he  had  no  objection  to,  and  as  far 
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there  was  a  communication  to  Mr.  Neeld,  showing  that  Alder- 
ton  Grove  was  desired  by  the  duke  in  exchange  for  Dunley 
Gorse  ;  but  Mr.  Neeld  answered,  that  for  particular  reasons, 
which  he  stated,  he  could  not  obtain  Alderton  Grove.  But 
be  that  as  it  may,  the  limitation  of  Mr.  Wedge's  instructions 
was  that  Alderton  or  any  other  woodland  was  to  be  got ;  at 
all  events,  "  wood  for  wood  "  was  to  be  had  to  satisfy  the 
duke,  and  to  entitle  him,  Mr.  Wedge,  to  execute  the  duke's 
orders. 

*  279  *  Now  comes  the  question,  however,  and  the  material 
question,  how  far  this  limitation  of  Wedge's  authority 
was  kept  concealed  between  the  duke  and  Mr.  Wedge,  —  I 
do  not  mean  intentionally,  —  concealed  or  kept  secret  with 
an}^  design  of  deception,  —  but  how  far  it  was,  in  point  of 
fact,  disclosed,  or  how  far  it  was,  in  point  of  fact,  kept  undis- 
closed. First,  Francis  Wedge  says  he  told  it,  or  meant  to 
tell  it,  to  the  commissioner,  but  the  commissioner  positively 
and  distinctly  denies  that  any  such  communication  was  made 
to  him.  When  you  see  two  parties  conflicting  together  in 
their  account  of  the  same  matter,  you  naturally  inquire  first 
of  all  who  the  two  parties  are,  and  which  is  most  likely  to  be 
mistaken ;  you  next  inquire  how  this  particular  conflict  and 
controversy  of  statement  arises,  and  then  you  may  perchance 
find  that  the  two  which  are  apparently  in  conflict  are  some- 
what reconcilable,  and  that  is  always  a  more  agreeable  and 
more  safe  conclusion  to  come  to  than  to  attribute  falsehood  to 
either  party. 

Now  the  two  parties  here  are  Francis  Wedge,  the  agent  of 
the  duke,  who,  without  any  impeachment  of  his  respectability, 
must  be  admitted  to  be  in  a  peculiarly  delicate  situation,  for 
he  is  in  the  situation  of  being  the  person  who  from  beginning 
to  end  has  been  the  cause  of  the  difficulties  which  have  oc- 
curred to  his  employer ;  it  being  undeniable  that  if  Francis 
Wedge  got  his  instructions,  if  he  was  distinctly  aware  that 
Dunley  Gorse  was  only  to  be  exchanged  for  wood,  it  was  a 
fault,  a  negligence,  an  oversight  of  him,  Francis  Wedge,  that 
he  did  not  take  care  to  leave  no  doubt  upon  this  question  in 
the  minds  of  others.  Now  that  always  gives  a  leaning  to 
men,  even  to  honest  and  correct  men ;  it  attracts  always  a 
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sort  of  feeling,  it  lends  a  colour  to  the  evidence  which  a  man 
gives,  when,  by  means  of  his  own  statement,  he  vindicates 
himself,  and  escapes  from  a  censure,  —  the  censure  generally 
a  complaint  on  the  part  of  his  employer.  That  is  the  first 
observation  which  I  make,  and  that,  therefore,  is  in 
favour  of  the  *  account  given  by  the  commissioner  *  280 
who  laboured  under  no  such  bias,  and  who  was  not 
likely  to  give  any  such  colour  to  his  acccount. 

But  the  second  observation  which  I  make,  and  which  I 
have  already  adverted  to,  refers  to  the  nature  of  the  supposed 
contradiction  between  the  parties,  and  I  do  not,  any  more 
than  my  noble  and  learned  friend  has  done,  find  that  there  is 
any  such  complete  contradiction.  If  Mr.  Francis  Wedge  had 
said  distinctly  and  articulately,  "  I  swear  that  I  told  the  com- 
missioner so  and  so,  that  I  was  limited  to  wood  for  wood," 
and  the  commissioner  had  said,  "  I  swear  that  Mr.  Francis 
Wedge  never  told  me  that  he  was  limited  to  wood  for  wood 
by  his  instructions,"  it  would  have  been  a  much  more  dif- 
ficult thing  to  deal  with  the  contradiction.  But  I  do  not 
find  that  that  is  what  Mr.  Francis  Wedge  says ;  he  says,  "  I 
swear  that  I  said  it  to  the  commissioner,  or  in  his  hearing." 
Now  that  may  very  easily  be  answered  by  the  other  party, 
and  the  effects  of  it  defeated  without  any  direct  contradiction 
occurring,  for  the  other  party  may  very  easily  say,  "  I  never 
heard  any  thing  of  the  kind,"  and  both  may  be  equally  cor- 
rect in  their  swearing,  both  may  be  equally  correct  in  regard 
to  the  honesty  of  their  depositions,  and  both  may  be  equally 
correct  in  regard  to  the  accuracy  of  their  recollection,  because 
it  may  be  perfectly  true  that  Mr.  Francis  Wedge  said  it  in 
such  a  position  as  that  the  commissioner  might  have  heard, 
and  it  may  be  equally  true  that  the  commissioner,  though  in 
that  position  that  he  might  have  heard,  yet  de  facto  did  not 
hear  it.  Now,  is  not  that  exactly  the  result  of  the  two  depo- 
sitions ? 

There  is  another  observation  with  respect  to  Mr.  Francis 
Wedge,  that,  acting  under  the  duke's  instructions,  and  regard- 
ing the  limits  of  those  instructions  which  had  been  imposed 
upon  him,  — ''wood  for  wood,"  —  he  ought  to  have  taken 
special  care  not  to  leave  it  doubtful  whether  the  commis- 
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*  281   sioner  had  heard  it  or  not :  he  ought  to  have  gone  *  up 

and  told  it  to  the  commissioner ;  he  ought  to  have 
taken  care  that  the  commissioner  had  a  distinct  knowledge 
of  a  restriction  so  important ;  he  ought  to  have  taken  care, 
in  my  opinion,  so  to  put  it  in  writing  as  that  the  commissioner 
should  have  been  in  possession  of  the  constat  of  the  instruc- 
tions, and  that  it  should  not  rest  on  parol  at  all :  Litera  scripta 
manet ;  he  ought  to  have  left  it  in  writing.  That  is  the  result 
of  the  observations  one  makes  upon  the  depositions  as  to  this 
apparent  conflict  of  evidence  upon  the  question  of  fact ;  for 
it  is  not  a  real  conflict,  and  that  is  the  conclusion  to  which 
one  comes  as  to  the  conduct  of  Mr.  Wedge  in  this  particular. 
Had  he  pursued  a  different  course  in  this  matter,  there  would 
not  have  been  any  doubt  upon  the  matter ;  and  this  question 
could  not  have  arisen.  He  has  not  done  so ;  and  the  result 
of  his  not  doing  so  is,  that  this  dispute  has  occurred,  and  that 
we  have  now  to  adjudicate  upon  it. 

Such,  therefore,  being  my  opinion  upon  the  first  point, 
namely,  that  Mr.  Wedge  being  clothed  with  a  general  author- 
ity, limited  by  a  private  instruction,  that  instruction  not  being 
conveyed  either  to  the  commissioner  or  to  the  other  party, 
the  question  is,  what  results  from  this  in  respect  to  the  ex- 
changes for  which  he  is  acting  upon  instructions  so  restricted, 
and  thus  left  uncommunicated.  If  the  whole  case  had  rested 
here,  I  should  not  have  been  prepared  to  give  a  clear  opinion 
in  favour  of  the  decree  below,  which  rests  upon  the  validity 
of  this  transaction,  that  is  to  say,  either  its  validity  in  itself 
(for  upon  this  point  I  entirely  agree  with  my  noble  and 
learned  friend),  or  at  all  events  such  validity  as  might  have 
been  given  to  it  in  equity,  from  the  conduct  in  point  of  law 
which  had  been  held  by  the  parties.  It  is  not  necessary  for 
me  to  consider  what  would  have  been  the  result  if  these 
transactions  had  rested  here  and  gone  no  further.  I  am  not 
going  to  discuss  whether  it  is  possible,  though  I  have 

*  282   a  very  strong  opinion  that  it  is  not  possible  *  for  an 

agent  to  sell  a  man's  estate,  or  to  sell  his  lands,  where 
there  is  no  authority  given  to  him  to  do  so ;  but  that  is  not 
the  case  here.    It  does  not  rest  upon  Mr.  Wedge's  proceed- 
ings, or  upon  his  authority,  whether  general  or  restricted ; 
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but  it  rests  upon  the  authority  of  the  duke  himself  interposed 
in  the  transaction,  which  is  the  second  point  in  the  cause,  and 
which  I  am  now  going  to  advert  to. 

The  duke  knew  that  Mr.  Wedge  was  acting  as  his  agent:  the 
duke  knew  that  he  had  clothed  that  person  with  a  general 
authority  to  represent  him  in  this  negotiation  :  the  duke  knew, 
no  doubt,  that  he  had  tied  up  Wedge's  hands  by  a  particular 
instruction,  and  Wedge  ought  to  have  taken  care  that  that  in- 
struction was  communicated  to  those  before  whom  he  appeared 
clothed  with  a  general  authority,  which  instruction,  not  being 
communicated,  would  leave  him  clothed  with  an  absolute 
authority.  But  be  that  as  it  may,  it  does  not  rest  there,  be- 
cause the  duke  communicated,  through  Mr.  Wedge,  to  the 
other  party,  or  the  commissioner,  I  care  not  which,  a  paper 
containing  a  statement  of  the  exchange,  which  paper  being 
signed  by  him  would  convey  that  authority,  not  by  implica- 
tion, not  through  his  agent,  and  not  by  facts  and  circum- 
stances, but  by  direct  authority  from  himself,  and  under  his 
own  hand. 

Now,  either  the  contents  of  that  paper  may  have  been 
hastily  and  inaccurately  considered  by  him,  or  he  may  not 
have  looked  at  them  and  considered  them  at  all,  or,  in  looking 
at  them,  he  may  have  found,  as  is  alleged,  and  as  my  noble 
and  learned  friend  has  already  adverted  to,  that  neither  Dun- 
ley  Gorse  nor  any  other  close  was  named,  but  that  all  the 
closes  were  referred  to  by  numbers,  which  numbers  referred 
to  a  plan.  That  is  all  very  true,  but  still,  before  a  person 
signs  his  name  to  an  instrument,  he  is  bound  to  look.  He 
need  not  look  if  he  does  not  choose ;  but  then  if  he 
does  not  look,  he  must  bear  the  penalty  of  *  being  *  283 
held  to  have  looked ;  and  if  he  either  shuts  his  eyes, 
or  carelessly  sees,  he  shall  not  be  allowed  in  a  Court  of  Law 
or  Equity  to  say,  It  is  a  mistake,  —  I  never  knew  it,"  be- 
cause he  might  have  known  it,  and  he  ought  to  have  known 
it ;  and  if  he  signs  his  name,  and  could  have  looked,  and  did 
not  look,  still  he  is  bound  by  his  act. 

Therefore,  I  do  not  see  how  it  is  possible  that  we  can  ab- 
solve the  duke  from  the  legal  and  equitable  effects  of  having 
signed  his  name  to  that  instrument,  and  how  we  can  allow 
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him,  after  he  has  signed  his  name,  to  say  that  his  agent  was 
exchanging  land  without  his  authority ;  for  it  was  not  his 
agent  wlio  was  exchanging  the  lands  without  his  authority,  * 
it  was  he  that  was  ratifying  the  exchange,  and,  till  he  ex- 
amined and  saw  what  he  was  about,  he  ought  not  to  have 
signed  or  ratified ;  but  as  he  has  done  so,  he  must  be  held  to 
be  bound  by  what  he  has  done. 

These  are  the  whole  facts  and  circumstances  of  the  argu- 
ment which  belong,  in  my  opinion,  to  this  case ;  and  they 
leave  me,  without  any  hesitation,  in  the  position  of  being 
bound  to  affirm  the  decision  of  the  Court  below.  With  re- 
spect to  the  first  injunction,  there  is  no  question.  The  only 
question  is  with  respect  to  the  second. 

The  other  topic  to  which  my  noble  and  learned  £riend  has 
adverted  I  need  not  repeat  any  observation  upon,  because 
that  is  disposed  of  by  the  present  decision.  The  same 
grounds  which  have  been  taken  now  must  be  the  grounds 
on  which  the  case  will  hereafter  have  to  be  dealt  with  ;  the 
same  arguments  will  arise,  and  the  same  facts  will  be  stated 
on  either  side;  and,  therefore,  as  we  can  see  no  reasonable 
doubt  upon  this  case,  we  are  now  really  disposing  of  the 
whole  question. 

With  respect  also  to  what  my  noble  and  learned  friend  said 
of  the  irremediableness  of  the  case  not  existing  at  all,  I  en- 
tirely concur  in  that  statement. 

Upon  these  grounds,  and  without  adding  any  thing  further, 
except  apologizing  for  going  so  much  at  length  into 
*  284  *  the  case  after  the  opinion  delivered  by  my  noble  and 
learned  friend,  I  entirely  concur  in  every  particular 
with  him,  that  the  order  of  the  Court  below  upon  the  two  in- 
junctions ought  to  be  affirmed. 

Lord  Campbell.  —  Agreeing  entirely  with  the  view  of  the 
case  taken  by  my  two  noble  and  learned  friends  who  have 
preceded  me,  I  have  but  very  few  observations  to  add  to 
those  which  your  Lordships  have  already  heard.  I  do  not 
feel  it  incumbent  at  all  to  enter  into  the  facts  of  the  case, 
which  have  been  stated  so  fully,  so  clearly,  so  lucidly,  and  so 
correctly  by  my  noble  and  learned  friend  on  the  woolsack. 
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With  regard  to  the  first  injunction,  —  that  obtained  by  Mr. 
Neeld  against  the  Duke  of  Beaufort, — I  must  own  that  I 
never  entertained  the  slightest  doubt ;  and  down  to  this 
moment  I  have  not  been  able  to  learn  on  what  ground  his 
honor  the  yice-Chancellor  of  England  dissolved  that  in- 
junction. 

I  entirely  agree  with  the  decision  of  the  Court  of  Common 
Pleas.  I  think  that  that  Court  rightly  held  that  the  legal 
estate  was  still  in  the  duke,  and  that  the  ejectment  was  main- 
tainable. But  that  being  so,  how  the  duke,  after  what  had 
be-en  done  by  Mr,  Wedge,  his  agent,  and  after  the  consent 
signed  by  his  own  hand,  and  after  the  possession  had  been 
given,  should  be  allowed,  before  hearing,  to  prosecute  his 
ejectment,  and  having  recovered  in  that  ejectment,  to  sue  out 
execution  by  a  writ  of  possession,  I  do  not  in  the  slightest 
degree  understand. 

With  regard  to  the  other  injunction,  —  that  obtained  by  the 
duke  on  his  bill,  the  great  object  of  which  was  to  prevent  the 
commissioner  from  executing  his  award,  —  I  confess  that  I 
have  entertained  most  serious  doubt,  and  at  some  stages  of 
the  argument  I  was  inclined  to  think  that  that  injunction 
ought  to  be  continued.  But  after  having  heard  the 
case  most  deliberately  and  most  ably  argued,  *  and  *  285 
after  a  very  anxious  consideration  of  all  the  circum- 
stances, I  now  come  to  a  clear  and  satisfactory  opinion  that 
that  injunction  ought  to  be  dissolved,  and  that  the  decree  of 
Lord  Chancellor  Cottenham  ought  to  be  afEirmed. 

The  question  really  is,  whether  the  Duke  of  Beaufort  had 
a  right  to  come  to  ask  for  the  interference  of  a  Court  of 
Equity :  for  it  must  now  be  recollected  that  he  is  the  actor. 
He  comes,  and  he  solicits  the  interposition  of  a  Court  of 
Equity  in  his  favour. 

Now  there  can  be  no  doubt  that  Francis  Wedo-e  was  his 
agent  for  the  inclosure  and  for  the  exchange.  He  was  his 
general  agent  for  these  purposes.  The  secret  limitation  im- 
posed by  him  on  the  authority  of  his  agent,  uncommunicated 
to  the  other  side,  goes  for  nothing.  I  have  no  doubt  in  the 
world  that  the  duke  did  impose  that  limitation  on  Mr. 
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Wedge's  authority.  That  is  a  matter  between  Mr.  Wedge 
and  him,  and  it  is  wholly  immaterial  to  Mr.  Neeld. 

But  then  we  come  to  the  consent,  which  was  signed  by 
the  duke's  own  hand ;  and  at  that  time  again  I  believe  what 
the  duke  says,  that  he  was  ignorant  of  what  he  was  doing. 
Because  he  is  a  man  of  unblemished  honour,  I  have  no  doubt 
that  every  thing  he  says  is  strictly  and  correctly  true.  But 
he  has  the  means  of  knowing ;  he  wilfully  shuts  his  eyes  (I 
do  not  say  that  offensively  at  all),  with  the  means  of  knowl- 
edge within  his  power ;  and  it  being  his  duty  to  have  ascer- 
tained the  fact,  can  he  be  heard  to  say,  "  I  was  ignorant ; 
relieve  me  from  the  effects  of  the  mistake  which  I  have 
made." 

The  learned  counsel  for  the  appellant  cited  a  great  many 
cases,  w^hich  are  perfectly  well  decided,  to  show  that,  where 
the  interposition  of  a  Court  of  Equity  is  asked  against  a  man 
who  has  fallen  into  a  mistake,  it  will  not  interpose.  There 
may  be  certain  cases  in  which  equity  will  not  consider 
*  286  him  bound  by  that  w^hich  he  has  done  under  a  *  mis- 
take. But,  notwithstanding  Mr.  Turner^ s  great  learn- 
ing, industry,  and  research,  he  could  point  out  no  case  in 
which  a  Court  of  Equity  had  been  successfully  asked  to  in- 
terpose in  favour  of  a  man  who  wilfully  was  ignorant  of  that 
which  he  ought  to  have  known,  —  a  man  who,  without  exer- 
cising that  diligence  which  the  law  would  expect  of  a  reason- 
able and  careful  person,  committed  a  mistake,  in  consequence 
of  which  alone  the  proceedings  in  Court  have  arisen.  No 
such  case  is  to  be  found ;  and  it  would  be  a  reproach  to  the 
law  if  there  could  have  been  such  a  decision. 

I  ijaust  now,  therefore,  consider  the  case  as  in  the  same  sit- 
uation as  if  the  duke,  without  the  interposition  of  Mr.  Wedge, 
had  transacted  the  whole  of  this  affair  personally,  and  had 
•given  his  consent  to  the  exchange,  with  the  full  knowledge 
that  Dunley  Gorse  was  named.  Then,  if  that  be  so,  can  he 
come  to  a  Court  of  Equity  and  say,  the  legal  estate  is  not 
transferred,  the  consent  is  inoperative,  there  is  some  irregu- 
larity in  it  ?  Could  he  come  to  a  Court  of  Equity  and  say 
that,  after  having  given  his  consent  in  that  manner,  with  the 
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knowledge  of  all  the  facts,  and  with  a  part-performance  of 
that  agreement  into  which  he  had  entered He  clearly  could 
not.  If  he  could  not,  having  transacted  that  affair  personally, 
he  can  as  little  do  so  having  transacted  it  by  his  agent,  and  he 
himself  having  signed  a  consent  like  that  given  in  the  present 
case. 

Then  we  were  strongly  urged  with  this  argument :  at  all 
events  let  the  injunction  stand  till  the  hearing.  If  the  duke 
had  made  out  prima  facie  any  equity, — if  he  had  shown  that 
there  would  be  any  question  that  could  really  be  argued  at 
the  hearing,  —  there  might  have  been  very  great  weight  in 
that  argument.  But,  as  was  clearly  shown  by  my  noble 
and  learned  friend  who  first  addressed  your  Lordships,  there 
really  is  no  Judge  who  sits  upon  the  case,  and  attentively 
reads  the  bills,  and  answers,  and  affidavits,  who  can  enter- 
tain the  slightest  doubt  about  it.  Your  Lordships 
*  are  just  in'  as  good  a  situation  now  to  come  to  an  *  287 
opinion  as  you  could  be  on  the  hearing,  and  there  is 
no  question  that  can  possibly  arise  upon  the  hearing  that  you 
may  not  satisfactorily  now  dispose  of.  It  seems  to  me,  there- 
fore, that  the  just  view  of  the  case  is  taken  by  my  noble  and 
learned  friend,  and  that  this  decree  ought  to  be  affirmed. 

With  regard  to  the  argument  that  was  relied  on,  that  the 
duke  was  only  tenant  for  life,  we  have  nothing  to  do  with 
that  whatever.  No  other  parties  are  before  us  as  plaintiffs. 
It  might  have  been  a  very  different  case  if  the  trustees  or  the 
remainder-men  had  filed  their  bill  and  asked  for  an  injunc- 
tion. But  how  that  might  have  been  I  do  not  at  present  un- 
dertake to  say.  I,  therefore,  think  that  this  decree  ought  to 
be  affirmed.  I  have  no  doubt  that  every  thing  that  the  appel- 
lant says  is  perfectly  correct.  I  have  no  doubt  that  he  gave 
those  instructions  to  his  agent.  I  have  no  doubt  that,  in 
point  of  fact,  he  was  in  ignorance  when  he  signed  the  con- 
sent. But  that  is  wholly  unavailing  in  the  consideration  of 
this  case,  and  he  must  pay  the  penalty  for  any  neglect  of  his 
agent,  and  for  any  neglect  of  his  own. 

Lord  Cottenham.  —  My  Lords,  the  grounds  upon  which  I 
made  the  order  appealed  from  were  so  fully  stated  by  me 
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upon  that  occasion,  that  I  should  not  have  thought  it  neces- 
sary to  say  any  thing  more  in  explanation  of  them,  had  it  not 
appeared  to  me  that  those  grounds  were  in  the  first  argument 
at  your  Lordship's  bar  very  much  misapprehended. 

The  first  argument  at  the  bar  was  principally  directed  to 
show  that  the  paper  signed  by  the  duke  was  not  such  a  con- 
sent in  writing  as  the  Act  required,  and  that  there  were  other 
acts  of  the  commissioners  under  the  Act  which  were  not 
regular,  and  would  invalidate  the  award  he  proposed  to 
make. 

*  288  *  My  order  proceeded  upon  grounds  totally  distinct 
from  any  such  considerations,  and  was  founded  upon  a 
principle  which  I  conceive  to  be  of  the  highest  importance  in  the 
administration  of  equity,  and  which  the  first  argument  of  the 
appellant  upon  the  point  of  law,  however  conclusive,  would 
not  affect.  The  order  made  in  the  duke's  suit  was  upon  his 
application  to  restrain  the  commissioner  from  making  any 
award  founded  upon  the  consent  in  question,  or  in  any  way 
affecting  the  piece  of  woodland,  called  Dunley  Gorse  :  that 
is,  he  asked  the  Court,  upon  certain  grounds  of  equity  alleged, 
to  protect  him  against  the  legal  operation  of  the  proposed 
award,  or  at  least  against  the  inconvenience  in  which  making 
the  award  might  involve  him.  What  errors  there  may  have 
been  in  the  proceeding,  or  what  grounds  there  were  for  doubt- 
itig  the  legal  effect  and  operation  of  the  award  when  made,  I 
thought,  and  still  think,  immaterial  for  the  purpose  of  dis- 
posing of  the  application  for  an  injunction,  if  the  duke  had 
not  shown  good  equitable  grounds  for  the  interference  of  the 
Court. 

The  grounds  on  which  he  relied  were  simply  these :  that 
he  was  willing  to  exchange  Dunley  Gorse  for  other  land  be- 
longing to  Mr.  Neeld,  but  that  he  was  only  willing  so  to  con- 
sent if  he  could  get  woodland  in  exchange  for  Dunley  Gorse, 
and  that  he  prohibited  Mr.  Wedge,  his  agent,  from  agreeing 
to  exchange  it  for  any  other  description  of  land.  This  re- 
striction was  not  mentioned  in  the  paper  he  signed.  The 
paper  which  was  addressed  to  the  commissioner  was  in  terms 
a  consent  to  exchange  lands  for  such  other  lands  of  an  equal 
value  as  the  commissioner  might  think  desirable  for  him ; 
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the  several  inclosures  proposed  to  be  exchanged  were  therein 
referred  to,  —  one  of  which  was  Dunley  Gorse,  described  by 
the  No.  12. 

Upon  the  authority  of  this  paper,  so  signed,  negotiations 
took  place  between  Mr.  Wedge,  as  the  duke's  agent,  and 
Mr.  Neeld,  or  his  agent,  which  ended  in  an  agree- 
ment* that  Mr.  Neeld  should  have  Dunley  Gorse  in  *  289 
exchange  for  other  lands  of  his  to  be  given  up  to  the 
duke,  and  which  the  commissioner  proposed  by  his  award  to 
carry  into  effect.  Possession  was  taken  of  the  lands  so 
made  the  subject  of  exchange,  and  other  acts  of  part-per- 
formance occurred,  amply  sufficient  in  an  ordinary  case  to 
dispense  with  the  necessity  for  the  contract  being  in  writing 
under  the  Statute  of  Frauds. 

The  duke  seeks  to  be  relieved  from  the  consequences  of 
this  transaction,  and  has  brought  ejectment  for  the  purpose  of 
recovering  possession  of  Dunley  Gorse.  But  the  only  equity 
he  sets  up  is  that  Mr.  "Wedge  acted  contrary  to  his  instruc- 
tions in  accepting  any  land  but  woodland  in  exchange  for 
Dunley  Gorse ;  for  it  is  not  disputed  that  he  did  authorize 
him  to  exchange  Dunley  Gorse,  though  he  adds  that  it  was 
only  to  be  exchanged  on  the  terms  of  wood  for  wood.  The 
question  is  whether  any  equity  can  be  founded  upon  such 
private  instructions  limiting  the  actual  meaning  of  the  consent 
he  signed. 

It  is  true  that  this  paper  was  not  addressed  to  Mr.  Wedge, 
but  it  was  a  written  declaration  and  a  professed  authority  for 
exchanging  Dunley  Gorse  for  other  land,  without  any  restric- 
tion as  to  its  quality,  referring  the  selection  to  the  discretion 
of  the  commissioner.  This  paper  was  sent  to  Mr.  Wedge,  and 
by  him  delivered  to  the  commissioner.  The  agency  of  Mr. 
Wedge  in  arranging  the  exchange  on  behalf  of  the  j,iuke  is 
riot  disputed ;  and  although  the  paper  was  addressed  to  the 
commissioner,  the  duke  admits  that  the  detail  of  the  arrange- 
ment was  to  be  settled  by  Mr.  Wedge,  whose  settlement  would, 
of  course,  be  adopted  by  the  commissioner  so  far  as  concerned 
the  duke.  The  paper,  therefore,  must  be  of  the  same  effect 
.  as  if  it  had  been  a  direct  authority  to  Mr.  AVedge.  That, 
however,  is  not  material,  as  it  cannot  affect  the  present  ques- 
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*  290   tion  whether  Mr.  Wedge  or  the  *  commissioner  be 

considered  as  having  acted  on  behalf  of  the  duke 
in  the  agreement  with  Mr.  Neeld. 

Thus,  then,  there  is  an  agreement,  entered  into  by  an  agent, 
having  in  his  hand  a  written  authority  from  the  principal,  in 
terms  clearty  justifying  the  contract  into  which  he  was 
entering.  The  fact  of  Mr.  Wedge  having  agreed  to  the  ex- 
change, and  of  the  commissioner  having  adopted  it,  is  not  in 
dispute.  The  commissioner  allotted  to  the  duke,  in  exchange 
for  Dunley  Gorse,  other  land  which  he  considered  desirable 
for  him,  forming  that  opinion  by  the  suggestion  and  under 
the  advice  of  the  duke's  agent.  If  the  principal  be  entitled 
to  the  assistance  of  a  Court  of  Equity  to  be  relieved  against 
a  contract  so  entered  into,  upon  the  ground  that  he  had  pre- 
viously instructed  his  agent  not  to  enter  into  a  contract  ex- 
cept under  circumstances  which  did  not  occur,  and  to  which 
no  reference  appeared  upon  the  face  of  the  authority,  then 
the  ground  upon  which  the  order  was  made  fails.  But  I  hold 
it  to  be  quite  clear  that  the  principal  has  no  such  equity. 

In  Martyn  v.  Kingsley^  (a)  a  scrivener  who  had  been  in- 
trusted with  the  custody  of  a  bond  received  the  money  and 
delivered  up  the  bond,  and  it  was  held  that  the  obligee  was 
barred.  (On  this  point  the  note  to  Roberts  v.  Matthews  (5) 
was  referred  to  by  his  Lordship.)  In  Hamilton  v.  Lord  Clan- 
ricarde  (c)  a  lease  executed  by  an  agent  under  a  general 
power  of  attorney  was  held  to  bind  the  principal  although 
the  land  comprised  in  the  lease  was  not  what  the  power  of 
attorney  was  intended  to  apply  to. 

This  principle  is  acted  upon  at  law  as  well  as  in  equity; 
to  prove  which  I  referred  to  Whitehead  v.  Tuchett^  (6?)  the 
application  of  which  to  the  present  case  seems  to 

*  291  f  have  been  misapprehended  in  the  first  argument  at 

the  bar. 

The  principle  is,  I  conceive,  perfectly  plain  and  well  estab- 
lished ;  and  can  there  be  a  question  as  to  whether  this  case 
falls  within  it  ?    Did  not  the  paper  signed  by  the  duke  hold 


(a)  Prec.  in  Chan.  209. 
•  (c)  1  Bro.  P.  C.  341. 
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out  to  all  who  might  negotiate  with  Mr.  Wedge  or  the  commis- 
sioner reason  to  believe  that  the  duke  was  willing  to  take  any 
land  that  might  be  agreed  upon  in  exchange  for  Dunley  Gorse  ? 
Having  given  this  general  authority,  can  he  be  heard  to  say 
that  this  authority  was  limited  by  private  instructions,  of 
which  those  who  dealt  with  the  agent  knew  nothing  ?  If, 
then,  the  act  of  the  agent  is  binding  on  the  principal,  and  the 
contract  entered  into,  though  by  parol,  was  accompanied  by 
circumstances  sufficient  to  take  it  out  of  the  Statute  of  Frauds, 
upon  what  ground  is  a  Court  of  Equity  to  interfere,  and  by 
injunction  to  restrain  the  further  progress  of  the  exchange 
agreed  upon  ?  If  there  are  legal  impediments  to  the  com- 
pletion of  the  contract,  it  may  not  be  possible  to  decree  a 
specific  performance.  But  that  can  be  no  ground  for  reliev- 
ing the  principal  from  the  consequences  of  the  contract, 
whatever  they  may  be,  and  if  that  be  so,  the  order  upon  Mr. 
Neeld's  application  is  a  matter  of  course,  because,  in  this  view 
of  the  case,  the  Court  will  not  permit  the  possession,  which 
was  given  in  execution  of  the  contract,  to  be  changed  pend- 
ing a  suit  for  its  completion. 

This  case  was  assimilated  to  orders  restraining  public  com- 
panies from  exceeding  the  powers  given  them  by  their  acts. 
I  am  not  disposed  to  restrict  the  exercise  of  that  jurisdiction. 
No  Judge  has  had  more  occasion  than  myself  to  exercise  it. 
But  it  proceeds  upon  a  principle  quite  foreign  from  the  pres- 
ent case.  There  is  not  in  this  case  any  excess  of  jurisdiction. 
Exchanges  of  old  inclosed  lands  are  within  the  very  terms  of 
the  Act ;  and  if  the  commissioners  err  in  the  exercise  of  their 
power,  an  appeal  is  given  to  the  quarter  sessions.  This 
remedy,  it  *  was  contended,  was  inadequate  ;  and  it  was  *  292 
said  that  irreparable  injury  might  arise  to  the  duke,  as 
the  award  is  by  the  Act  conclusive,  except  in  the  case  of  a 
successful  appeal.  If  the  appeal  be  an  inadequate  remedy,  it 
may  be  equally  so  in  the  numerous  cases  in  which  the  Act  of 
Parliament  gives  such  an  appeal.  But  that  does  not  furnish 
any  ground  for  the  interference  of  a  Court  of  Equity ;  if  it 
did,  the  object  of  the  Act,  in  providing  a  speedy  termination 
of  all  questions  which  might  arise,  would  certainly  be  disap- 
pointed. I  did  not,  however,  intimate  any  opinion  that  a  case 
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for  the  interference  of  a  Court  of  Equity  might  not  arise,  if 
brought  forward  by  proper  parties  ;  but  merely  that,  after 
what  had  taken  place,  the  duke  could  not  be  heard  in  a  Court 
of  Equity  to  ask  to  be  relieved  from  the  effect  of  the  exchange 
which  had  been  agreed  upon  by  his  agent,  which  is  the  whole 
of  his  bill.  For,  although  it  does  allege  some  objections  to  the 
proceeding  of  the  commissioner,  the  only  prayer  is  relief 
against  the  consent  given.  •  If  the  contract  be  binding  upon 
the  duke,  means  may  be  found  of  correcting  these  errors. 
The  duke,  it  appears,  is  onlj  tenant  for  life  ;  but  the  powers 
which  he  derives  under  the  Act,  of  dealing  with  the  property, 
may  be  found  available  for  carrying  the  agreement  into  effect. 
That  will  be  seen  at  the  hearing  of  Mr.  Neeld's  suit.  Cer- 
tainly these  difficulties  cannot  give  to  the  duke  equity  to 
support  his  suit. 

All  these  points  were  very  carefully  considered  by  me  in 
the  Court  of  Chancery  ;  and  I  have  not  heard  any  thing  upon 
this  appeal  to  induce  me  to  alter  the  opinion  I  then  formed : 
and  of  which  I  fully  explained  the  grounds.  But  since  I 
made  the  order  complained  of,  an  order  has  been  made  by  the 
yice-Chancellor,  and  confirmed  by  the  present  Lord  Chan- 
cellor, upon  precisely  the  same  principle,  and  upon  a  state  of 
facts  very  similar  to  those  of  the  present  case,  though  not 

upon  the  authority  of  my  order  ;  for  I  do  not  find  that 
*  293   it  was  referred  to.    I  allude  to  the  *  case  of  Mansford 

V.  Jacob ^  in  1843.  (a)  The  plaintiff  there  was  entitled 
to  a  right  of  common  over  certain  waste  lands.  Steps 
had  been  taken  for  the  inclosure  of  this  waste  under  the 
Statute  of  the  6  &  7  Will.  4.  To  this  inclosure,  the  person 
through  whom  the  plaintiff  claimed  objected  upon  the  ground 
that  the  Act  did  not  authorize  the  inclosing  of  waste  lands. 
But  after  consulting  counsel  upon  that  point,  he  withdrew 
his  opposition,  and  signed  the  resolutions  for  promoting  the 
inclosure,  and  afterwards  joined  in  several  proceedings  in  the 
prosecution  of  it.  And  upon  these  grounds  the  defendants 
insisted  that  the  plaintiff  was  estopped  from  disputing  the 
inclosure,  and  that  there  was  a  sufficient  binding  contract  to 

(a)  Not  reported  from  either  Court. 
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establish  it.  The  plaintiff,  nevertheless,  moved  before  the 
Vice-Chancellor  for  an  injunction  to  restrain  the  defendants 
from  dealing  with  the  allotments  which  had  been  made  to 
them  by  the  commissioner,  and  he  disputed  the  legality  of  the 
inclosure  under  the  Act.  The  motion  was  refused,  with  costs, 
by  the  Vice-Chancellor,  and  afterwards  that  order  was  con- 
firmed by  the  Lord  Chancellor,  the  former  saying  that  what- 
ever might  be  the  legal  rights  of  the  parties,  as  to  which  he 
gave  no  opinion,  there  was  no  ground  of  equity  on  which  the 
plaintiff  could  ask  for  the  interposition  of  the  Court  in  his 
favour. 

Now,  if  the  Duke  of  Beaufort  was  bound  by  the  acts  of 
his  agent,  Mr.  Wedge,  and  of  the  commissioner,  to  which, 
with  the  duke's  consent  in  their  hands,  they  induced  the 
defendant  to  become  a  party,  as  the  plaintiff  in  the  case 
referred  to  was  bound  by  the  acts  of  his  predecessor,  the 
two  cases  are  identical.  In  both  there  was  a  contract,  or  a 
dealing,  giving  to  the  defendants  an  equity  equivalent  to  a 
contract.  In  both,  the  question  of  law  affecting  the  validity 
of  the  inclosure  was  immaterial,  and  in  neither  was  there  any 
equity  for  the  interference  of  the  Court  with  the  proceedings 
in  furtherance  of  the  inclosure. 

*  Lord  Campbell.  —  My  Lords,  I  omitted  to  state  *  294 
what  I  meant  to  have  done,  that  I  do  not  at  all  doubt 
the  jurisdiction  of  the  Court  of  Chancery  to  grant  an  injunc- 
tion against  the  making  of  an  award  under  these  circum- 
stances, if  a  proper  case  be  made  out ;  and  I  do  not  yield  to 
the  argument  that  was  urged  at  the  bar,  that  the  giving  an 
appeal  to  the  quarter  sessions  takes  away  the  jurisdiction  of 
the  Court  of  Equity.  I  have  no  doubt  at  all  that  the  juris- 
diction of  that  Court  remains  untouched  ;  but  my  opinion  is, 
that  no  case  is  here  made  out  for  the  exercise  of  it. 

^  Lord  Cottenham.  —  I  entirely  concur  in  the  observation 
of  my  noble  and  learned  friend.  What  I  meant  was  this, 
that  the  sujDposed  inadequacy  of  the  remedy,  by  appeal  to  the 
quarter  sessions,  did  not  create  an  equity  to  entitle  a  party  to 
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an  injunction  in  a  case  like  the  present.  There  might  be  an 
equity  independent  of  that. 

It  was  ordered  that  the  appeal  be  dismissed,  and  that  the 
two  orders  of  the  Court  of  Chancery  therein  complained  of 
be  affirmed  :  and  it  was  further  ordered  that  the  appellant 
should  pay  the  respondent,  Mr.  Neeld,  and  other  respondents, 
all  the  costs  incurred  by  them  respectively,  in  respect  of  the 
appeal.  —  Lords'  Journals,  May  23,  1845. 


*295  *IN  COMMITTEE  OF  PRIVILEGES. 

1844. 

The  Wharton  Peerage. 
JBarony  in  Abeyance  ;  Creation  of  it.    Evidence.  Outlawry. 

It  appeared  by  the  Parliamentary  pawns  of  36  Hen.  8  and  1  Edw.  6  that 
a  writ  had  been  directed  to  ' '  Thomas  Lord  Wharton ' '  for  each  of 
these  ParUaments  ;  but  there  was  no  evidence  of  his  sitting  in  either 
of  them  or  of  the  writ  itself.  The  Journals  of  the  House  of  Lords 
showed  that  he  was  summoned  to  and  sat  in  the  Parliament  of  the 
2d  of  Edw.  6,  and  subsequent  Parliaments.  Creation  of  baronies  by 
patent  was  not  then  unusual  ;  but  no  patent  or  record,  or  other  trace 
of  a  patent,  creating  the  barony  of  Wharton  could  be  found. 

Held,  that  the  said  barony  was  created  by  writ  and  sitting  in  the  2d  of 
Edw.  6,  and  was  descendible  to  heirs  general  (of  the  body). 

A  decretal  order  in  Chancery,  reciting  the  substance  of  the  bill  and 
answer,  is  admissible,  on  proof  of  pedigree,  to  establish  the  identity 
of  parties  to  the  suit. 

But  an  answer  alone,  though  sworn  but  not  filed,  is  not  admissible. 

Scotch  wills,  registered  in  the  Court  of  Session,  are  retained  there,  and 
if  it  is  necessary  to  prove  any  such  wills  in  England,  a  certified  copy 
is  given  out,  and  is  admitted  to  probate  in  the  English  Ecclesiastical 
Courts.  The  Lords  Committees  for  Privileges  will  not,  on  claims  of 
peerage,  receive  such  copy,  unless  it  is  shown  that  the  original  will 
cannot  be  produced. 

If  a  judgment  of  outlawry  stand  in  the  way  of  a  claim  to  a  barony  in 
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abeyance,  although  it  is  clearly  erroneous,  the  committee  of  privileges 
cannot  overlook  it  or  reverse  it ;  but  the  claimant  must  apply  to  the 
proper  "tribunal  for  its  reversal,  and  produce  the  judgment  of  reversal 
to  the  committee. 

A  private  Act  of  Parliament,  passed  for  the  purpose  of  enabling  parties 
therein  named  to  sell  certain  estates,  and  reciting  the  relationship  of 
those  parties,  is  receivable  in  evidence  to  prove  that  relationship. 

April  2,  30  ;  May  13,  21,  27,  1844.    March  17  ;  June  10  ;  July  17,  24, 

1845. 

Charles  Kemeys  Kemeys  Tynte,  of  Halswell,  in  the 
county  of  Somerset,  Esq.,  presented  a  petition  to  the  Queen, 
in  February,  1848,  praying  her  Majesty  to  determine  the 
abeyance  of  the  barony  of  Wharton  in  his  favour,  by 
commanding  a  writ  of  summons  to  Parliament  *  to  be  *  296 
issued  to  him  by  the  name  and  stjde  of  Baron  Whar- 
ton." 

The  petition  stated,  in  substance,  (a)  that  Sir  Thomas 
Wharton,  knight,  was  summoned  to  Parliament  as  a  baron 
of  the  realm,  by  writ,  in  the  thirty-sixth  year  of  the  reign  of 
Henry  8  (1544),  and  to  other  Parliaments,  in  the  reigns  of 
Edward  6,  Mary,  and  Elizabeth,  and  that  having  sat  in  divers 
Parliaments  pursuant  to  such  writs,  he  acquired  the  dignity 
of  a  baron  of  the  realm  to  him  and  the  heirs  of  his  body : 
that,  upon  his  death,  in  the  year  1568,  his  son  and  heir, 
Thomas,  became  second  Lord  Wharton,  and  was  summoned 
to  and  sat  in  Parliament  in  the  thirteenth  and  fourteenth 
years  of  the  reign  of  Elizabeth :  that,  on  his  death  in  1573, 
his  son  and  heir,  Phillip,  then  a  minor,  became  third  Lord 
Wharton,  and  was  summoned  to  Parliament  in  the  twenty- 
third  of  Elizabeth,  and  sat  in  that  and  divers  subsequent 
Parliaments,  until  the  first  year  of  the  reign  of  Charles  1 
(1625),  when  he  died,  having  had  issue ^ two  sons;  namely, 
George,  who  died  in  1609  without  issue,  and  Sir  Thomas 
Wharton,  who  died  in  1623,  leaving  Phillip  Wharton,  his  son 
and  heir,  who,  being  also  the  heir  of  his  grandfather,  the  third 
Lord,  on  his  death  became  fourth  Lord  Wharton,  and  was 
summoned  to  Parliament  in  the  fifteenth  of  Charles  1  (1639), 


(a)  It  is  printed  in  full  in  the  Lords'  Jour.,  Vol.  75,  p.  389. 
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and  sat  in  that  and  numerous  Parliaments  down  to  the  time 
of  his  death  in  1695. 

The  petition  further  stated  that  the  said  Phillip,  fourth 
Lord  Wharton,  was  thrice  married,  and  by  his  first  wife  had 
issue  one  child,  Elizabeth,  who  married  Lord  Willoughby 
D'Eresby,  afterwards  Earl  of  Lindsey,  and  is  now  represented 
by  Peter  Robert,  Lord  Willoughby  D'Eresby,  and  George 
Horatio,  Marquess  of  Cholmondeley,  coheirs  of  the  barony :' 
that  the  said  Phillip  had,  by  his  second  wife,  five  sons  and 
five  daughters,  all  of  whom  died  without  issue,  except 
*  297  Thomas,  the  third  son,  —  *  who,  on  his  father's  death, 
became  fifth  Lord  Wharton,  —  arid  Margaret,  Mary, 
and  Philadelphia,  the  second,  third,  and  fifth  daughters  :  that 
Margaret's  issue  are  all  extinct :  that  Mary's  issue  also,  by  her 
first  husband,  are  extinct,  and  that,  by  her  second  husband. 
Sir  Charles  Kemeys,  of -Kevenmably,  in  the  county  of  Gla- 
morgan, bart.,  she  was  the  ancestrix  of  this  petitioner :  that 
Philadelphia  married  Sir  George  Lockhart,  of  Carnwath,  in 
Scotland,  and  was  the  ancestrix  of  Baillie  Cochrane,  Esq., 
and  of  Mrs.  Aufrere,  other  coheirs  of  the  barony  of  Wharton  : 
that  the  said  Phillip,  fourth  Lord  Wharton,  had,  by  his  third 
wife,  one  child,  who  died  without  issue  in  1689. 

The  petition  then  stated  that  the  said  Thomas,  fifth  Lord 
Wharton,  was  summoned  to  and  sat  in  Parliament  in  1696, 
and  that  having,  in  1706,  been  created,  by  letters-patent,  Earl 
of  Wharton,  to  him  and  the  heirs  male  of  his  body,  and,  in 
1715,  Marquess  of  Wharton  and  Malmesbury,  with  the  same 
limitation;  he  died  in  1715,  leaving  one  son,  Phillip,  who 
succeeded  to  all  his  honours,  and  two  daughters,  Jane  and 
Lucy  :  that  the  said  Phillip,  second  Earl  and  Marquess,  and 
sixth  Baron  Wharton,  was,  in  1719,  created  Duke  of  Whar- 
ton, and  died,  without  surviving  issue,  in  1731,  in  Tarragona, 
in  Spain,  having  been  outlawed  for  high  treason  in  1729,  — 
which  outlawry,  as  the  petitioner  was  advised,  was  informal, 
and  did  not  affect  the  dignities  of  the  peerage  :  that  upon 
his  death,  without  issue,  all  his  honours  became  extinct,  except 
the  barony  of  Wharton,  which  then  fell  into  abeyance  between 
his  sisters,  the  said  Jane  (then  Lady  Jane  Holt)  and  Lucy 
(then  Lady  Lucy  Morriee),  and  remained  in  abeyance  until 
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the  death  of  Lucy,  without  issue,  in  1739,  when  it  devolved 
on  Jane,  but  she  did  not  assume  the  title  in  consequence  of 
its  having  been  supposed,  erroneously,  that  all  the  dignities 
vested  in  the  duke  were  forfeited  by  the  outlawry  :  that  on 
Jane's  death,  without  issue,  in  1761,  the  barony  fell  into 
abeyance  among  the  *  heirs  of  the  aforesaid  Elizabeth,  *  298 
Mary,  and  Philadelphia,  daughters  of  Phillip,  fourth 
Lord  Wharton,  and  has  continued  in  abeyance  ever  since 
among  their  heirs. 

The  petitioner's  descent  from  the  said  Mary  was  stated  to 
this  effect :  that  she  had  by  her  said  husband  Sir  C.  Kemeys, 
one  son,  Charles,  and  two  daughters,  Jane  and  Mary  ;  Charles 
and  Mary  died  unmarried,  and  Jane  survived  them,  and  mar- 
ried Sir  John  Tynte,  of  Halswell,  aforesaid,  bart.,  and  had 
issue  three  sons  —  who  all  died  without  leaving  surviving 
issue  —  and  one  daughter,  Jane,  who  married  John  Hassell, 
Esq.,  and  left  issue  a  daughter,  Jane,  who  married  John 
Johnston,  of  Glaiston,  in  the  county  of  Rutland,  Esq.,  —  who 
and  his  issue  assumed,  by  royal  license,  the  surnames  of 
Kemeys  Tynte,  —  and  the  said  Jane  died  in  1825,  leaving 
the  petitioner  her  son  and  heir. 

The  petition  was  referred  by  her  Majesty,  first  to  the 
Attorney-General,  and  afterwards,  with  his  report  thereon, 
to  the  House  of  Lords,  and  the  same  were,  by  the  House,  re- 
ferred to  the  Lords  committees  for  privileges. 

In  March,  1844,  and  before  the  committee  of  privileges 
sat  to  consider  the  said  petition,  Alexander  Dundas  Ross 
Cochrane  Wishart  Baillie,  of  Lamington,  in  Lanarkshire,  in 
Scotland,  presented  a  petition  to  her  Majesty,  praying  her 
Majesty  to  determine  the  abeyance  of  the  said  barony  in  his 
favour  ;  and  after  stating  the  creation  and  descent  of  the 
barony  to  .  the  same  effect,  (a)  as  was  stated  by  Mr.  Kemys 
Tynte's  petition,  down  to  the  abeyance  of  it  among  the  said 
Elizabeth,  Mary,  and  Philadelphia,  three  of  the  daughters  of 
Phillip,  fourth  Lord  Wharton,  this  petitioner  then  stated  his 
descent  from  Philadelphia  :  that  she  had  by  her  aforesaid 
husband.  Sir  G.  Lockhart,  a  son,  George,  who  died  in  1731, 

(a)  See  Lords'  Jour.,  Vol.  76,  p.  13i. 
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leaving  a  son,  also  named  George,  who  died  in  1764, 

*  299  having  had  two  sons,  the  first  *  of  whom  died  in  vita 

patris  et  sine  prole^  and  the  second,  James  Lockhart, 
assumed  the  name  of  Wishart,  was  a  Count  of  the  Roman 
Empire,  and  died  in  1790, —  having  been  twice  married,- — 
leaving  two  daughters ;  namely,  Maria  Theresa  by  the  first 
marriage,  and,  by  the  second,  Marianne  Matilda,  now  the 
widow  of  Anthony  Aufrere,  late  of  Hoverton,  in  the  county 
of  Norfolk,  Esq.,  and  a  coheir  of  the  said  barony  :  that  Maria 
Theresa  married  Lieu  tenant-General  Sir  Charles  Ross,  bart., 
and  had  issue  a  son,  who  died  without  issue,  and  a  daughter, 
Matilda  Ross  Wishart,  who  married  Sir  Thomas  Cochrane, 
and  died  in  1819,  leaving  this  petitioner  her  son  and  heir. 

This  petition  also  was,  in  the  usual  manner,  referred  by 
her  Majesty  to  the  Attorney- General,  and  with  his  report 
thereon  to  the  House  of  Lords,  and  by  the  House  to  the  said 
committee  of  privileges. 

At  the  first  sitting  of  the  committee  (in  April,  1844), 

The  Solicitor- Grener at  (^Sir  W,  Follett)  and  Sir  Harris 
Nicolas  appeared  for  Mr.  Kemeys  Tynte.  Mr,  Austin  ap- 
peared for  Mr.  Cochrane  Baillie.  (The  other  coheirs  did 
not  claim  the  barony,  nor  appear  by  counsel  or  agents,  al- 
though they  had  had  notice  of  the  claims  of  the  petitioners.) 
The  Attorney- Greneral  (^Sir  Pollock}  attended  for  the 
Crown. 

Sir  W.  Follett  stated  the  case  for  the  first  mentioned  peti- 
tioner. —  This  is  a  claim  to  a  barony,  which  must  be  treated 
as  a  barony  created  by  writ,  followed  by  a  sitting  in  this 
House.  The  proof  on  this  part  of  the  case  will  not  be 
difficult.  Sir  T.  Wharton,  the  first  baron,  held  an  office  of 
great  trust  under  the  Crown,  —  governor  of  Carlisle.  It  can 
be  shown  that  he  was  addressed  by  the  Crown  under  the 
name  of  Sir  T.  Wharton  in  February,  36  Henry  8  (1544), 
and  was  designated  in  another  public  document,  in 

*  300  *  March  of  that  year,  by  the  name  of  "  Baron  Whar- 

ton."   In  the  interval  between  these  two  periods  the 
creation  of  the  barony  took  place.    Proof  will  be  given  that 
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search  has  been  made  in  all  the  places  in  which  patents  of 
that  date  were  likely  to  be  found,  and  that  no  trace  of  any 
patent  creating  this  barony  can  be  discovered.  Evidence 
will  also  be  given  that  on  the  26th  November,  1548,  being 
the  second  year  of  the  reign  of  Edw.  6,  Baron  Wharton 
was  summoned  to  and  sat  in  this  House  as  a  peer.  Upon 
this  evidence  it  is  submitted  that,  according  to  the  authority 
of  the  cases  of  the  Vaux  Peerage,  (a)  the  Braye  Peerage,  (5) 
the  Camoys  Peerage,  (^)  and  the  Hastings  Peerage,  (c?)  the 
barony  of  Wharton  must  be  deemed  to  have  been  a  peerage 
created  by  writ,  and  by  a  sitting  in  Parliament,  and  therefore 
descendible  to  the  heirs  general  of  his  body. 

The  pedigree  will  be  easily  proved,  and  the  only  difficulty 
apprehended  in  the  way  of  making  out  the  claim  arises  from 
the  fact  that  an  outlawry  for  treason  issued  against  the  last 
Baron  Wharton,  who  had  also  been  created  Duke  of  Whar- 
ton, but  this  outlawry  is  in  many  most  material  respects  de- 
fective, and  must  be  set  aside. 

Several  witnesses  were  then  examined,  and  all  stated  that, 
after  most  diligent  searches  in  the  various  repositories  for  the 
custody  of  public  instruments,  they  did  not  discover  a  patent 
creating  the  barony  of  Wharton,  or  any  enrolment  or  other 
evidence  of  such  a  patent.  They  found  many  patents  creat- 
ing other  peers  in  the  reign  of  Henry  8.  Neither  did  they 
find  any  special  writ,  or  enrolment  of  such  writ  of  sum- 
mons in  that  reign,  to  Lord  Wharton ;  the  writs  of  that  time 
were  not  preserved ;  but  two  Parliamentary  pawns  (e) 
of  the  36th  of  Henry  *  8,  and  1st  Edward  6,  were  *  301 
in  existence,  in  each  of  which  appeared  the  name 
of  Thomas,  Lord  Wharton ;  and  it  appeared  by  the  Lords' 
Journals  that  he  was  present  among  the  peers  in  the  Parlia- 

(a)  Vol.  v.,  ante,  p.  526.  (&)  Vol.  VI.,  ante,  p.  757. 

(c)  Vol.  VI.,  ante,  p.  789.  (d)  Vol.  VIII.,  ante,  p.  144. 

(e)  "It  became  a  practice  about  thQ  time  of  King  Henry  8,  when  a 
Parliament  was  to  be  called,  for  the  clerks  of  the  Petty  Bag  Office  in 
Chancery,  in  pm-suance  of  a  warrant  from  the  Lord  Chancellor,  to  pre- 
pare a  schedule,  in  which  were  set  down  the  forms  of  the  writs  to  be 
issued  to  the  peers,  and  the  names,  style,  and  title  of  the  persons  to  whom 
such  writs  were  to  be  sent,  which  are  called  Parliamentary  pawns."  — 
Cruise  on  Dignities,  261. 
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ments  of  the  2d  and  6th  of  Edward  6,  and  of  the  5th  and 
6th  of  Philip  and  Mary,  and  that  he  had  leave  of  absence, 
and  appointed  proxies  in  several  other  Parliaments  of  these 
reigns  and  the  reign  of  Elizabeth.  It  further  appeared  by 
the  said  journals  that  Phillip,  the  second  Lord  Wharton,  sat 
in  the  House  in  several  Parliaments  of  the  last  mentioned 
reign.  The  sittings  of  the  succeeding  Lords  Wharton  in  the 
House  were  proved  by  the  contemporaneous  journals. 

A  great  many  parish  registers,  monumental  inscriptions, 
inquisitions,  wills,  and  grants  of  administrations,  were  pro- 
duced to  prove  the  petitioner's  pedigree.  ISTo  question  arose 
on  them. 

The  following  points  arose  in  the  course  of  the  evidence  on 
the  admissibility  of  other  documents  :  — 

A  decretal  order  in  Chancery,  made  in  1699,  in  a  suit  be- 
tween Sir  C.  Kemeys  and  Dame  Mary,  his  wife,  plaintiffs, 
and  Sir  J.  Thomas  and  others,  defendants,  and  in  a  cross 
suit  between  the  same  parties,  was  offered  in  evidence  to 
prove  the  identity  of  Dame  Mary  Kemeys,  and  other  parties, 
to  those  suits. 

The  Lord  Chancellor  expressed  a  doubt  Avhether  the  decree 
was  admissible  for  that  purpose,  without  the  bills  and  answers 
being  also  produced. 

Mr.  Kelly  (a)  said  the  bills  and  answers  were  fully 
*  302  *  recited  in  this  decree  ;  it  appeared  to  be  gro.unded 
on  the  admissions  in  the  answers,  showing  that  the 
said  Dame  Mary  —  who  is  the  ancestrix  of  the  plaintiff,  being 
a  daughter  of  the  fourth  Lord  Wharton  —  had  been  first  mar- 
ried to  a  Mr.  Thomas,  and  after  his  death  she  married  Sir  C. 
Kemeys.  It  is  submitted  that  a  decree,  containing  the  whole 
substance  of  the  bill  and  answer  is,  under  the  circumstances, 
admissible. 

(a)  At  and  from  the  second  sitting  of  the  committee,  on  the  30th 
April,  1844,  Air.  Kelly  was,  with  Sir  H.  Nicolas,  for  Col.  Tynte,  in  place 
of  Sir  W.  Follett,  who  became  Attorney- General,  on  the  promotion  of 
Sir  F.  Pollock  to  the  Bench  ;  and  Mr.  Thesiger,  being  then  made  Solicitor- 
General,  attended  in  this  case  on  behalf  of  the  Crown.  Vide  Memoranda 
to  Vol.  X..,  ajite,  p.  v. 
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The  decree  was  received,  (a) 

In  order  to  prove  the  relation  between  different  members 
of  the  family  of  Kemeys,  so  as  to  substantiate  part  of  the 
pedigree,  a  private  Act  of  Parliament,  enabling  them  to  sell 
certain  estates  and  describing  the  relationship  in  the  recitals, 
was  offered  in  evidence. 

Mr.  Kelly.  —  This  declaration  of  their  relation,  by  the  act 
of  the  legislature,  is  admissible  as  proof  of  the  fact. 

The  Lord  Chancellor.  —  It  is  very  strong  proof ;  for  it  is 
the  well-known  practice  of  this  House  not  to  allow  the  inser- 
tion of  such  a  statement  in  the  recitals  of  a  private  Act  of 
Parliament,  unless  the  truth  of  that  statement  has  been  pre- 
viously proved  to  the  satisfaction  of  the  Judges,  to  whom  the 
bill  has  been  referred.^ 

The  answer  was  received. 

An  answer  in  a  suit  in  Chancery  was  offered  as  evidence 
to  prove  a  part  of  the  pedigree.  The  answer  was  offered  as 
a  statement  by  members  of  the  family  respecting  the  condi- 
tion of  the  family ;  and  Mr.  Berrey,  clerk  of  Records  and 
Writs  in  the  Court  of  Chancery,  said  he  had  searched  for  a 
bill  filed  in  November,  1761,  by  Sir  C.  K.  Tynte  and  James 
Lockhart,  but  could  not  find  it :  he  found  the  entry  of  it  in 
the  six  clerks'  book,  made  by  one  of  the  sworn  clerks 
in  the  six  clerks'  office.  He  produced  *  the  original  *  303 
answer,  which  appeared  to  have  been  sworn  but  never 
filed.  The  parties  answering  claimed  to  be  heirs-at-law  and 
members  of  the  family. 

The  Lord  Chancellor.  —  This  is  a  declaration  of  pedi- 
gree to  support  an  actual  claim  of  right,  put  forward  by  the 
party  who  makes  the  declaration.    This  declaration,  too,  is 

(a)  This  is  not  a  precedent  for  receiving  modern  decrees,  which  do 
not  contain  full  recitals. 

1  This  practice  has  been  abandoned.  —  Lord  St.  Leonaeds  in  The 
Shrewsbury  Peerage,  7  H.  L.  Cas.  13. 
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in  an  answer  which  was  never  filed.  It  cannot  be  received  as 
evidence  for  the  purpose  now  proposed. 

The  answer  was  rejected. 

Proof  was  offered  to  be  given  of  a  will  of  Sir  C.  Ross.  It 
was  proved  that  the  original  will,  which  had  reference  prin- 
cipally to  property  in  Scotland,  had  been  registered  there; 
that  a  certified  copy  of  it  had  been  sent  to  England,  and  that 
on  that  certified  copy  probate  was  granted  in  England.  The 
certified  copy  of  the  will  was  produced  from  the  Prerogative 
Office  in  Doctors'  Commons  ;  and  it  was  proved  that  certified 
or  office  copies  coming  from  Scotland  were  in  every  way 
treated  as  originals  in  the  Prerogative  Office.  The  copy  now 
produced  was  of  this  kind,  and  was  taken  off  the  file  of  the 
Prerogative  Office.  It  was  also  proved  that  any  original  will, 
proved  in  Scotland,  was  registered  in  the  books  of  the  Court 
of  Session,  and  was  never  given  back  to  the  parties,  but  that 
the  Court  did  allow  it  to  be  produced  in  the  hands  of  its  own 
officer,  whenever  it  was  required. 

On  objection  being  made  to  the  admission  of  the  copy, 

Mr.  Kelly  and  Sir  H.  Nicolas.  —  This  office  copy  is  admis- 
sible in  evidence.  The  Ecclesiastical  Court  here,  which  is 
the  tribunal  having  peculiar  jurisdiction  over  wills,  has  treated 
the  certified  or  office  copy  from  Scotland  as  an  original  will, 
and  has  thus  admitted  its  authenticity.  Scotland  is,  for  this 
purpose,  a  foreign  country ;  and  the  refusal  of  the  Court  of 
Session  to  allow  the  parties  ever  to  have  back  a  will  which 
has  been  once  registered,  must  be  taken  to  dispense  with  the 
necessity  of  now  producing  the  original  document. 

*  304      *  The  Lord  Chancellor.  —  Scotland  is  not  a  for- 

eign country  as  to  the  House  of  Lords.  So  that  that 
reason  is  not  sufficient  for  us  to  dispense  with  the  produc- 
tion of  the  will.  Neither  a  certified  copy  of  a  will  nor  even 
an  examined  copy  of  a  will  is  evidence  in  this  House  (a)  on 


(a)  See  the  Netterville  Peerage,  2  Dow  &  CI.  342. 
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a  claim  of  peerage,  unless  you  prove  that  you  cannot  get  the 
original  (a).  The  evidence  here  shows  that  it  can  be  pro- 
duced in  the  hands  of  the  officer  of  the  Court  of  Session.  It 
must  be  produced. 

The  copy  of  the  will  was  afterwards  received  de  bene  esse, 
the  counsel  undertaking  to  send  for  the  original,  or  to  pro- 
duce cases  in  which  copies  had  been  received  in  evidence. 

The  evidence  for  the  claimant  having  been  closed, 

Mr.  Kelly  addressed  the  committee  on  it.  This  is  a  barony 
by  writ.  In  consequence  of  decisions  of  the  House  in  numer- 
ous cases,  (F)  it  is  now  established  that  the  evidence,  as  given 
here,  of  sittings  in  Parliament,  is  sufficient  to  support  a  claim 
to  a  peerage  so  created.  The  evidence  as  to  the  pedigree  is 
complete,  and,  so  far  as  the  claimant  knows,  is  not  contested 
on  the  part  of  the  Crown.  That  evidence  proves  him  to  be 
one  of  the  coheirs  of  the  barony. 

There  are  two  points  in  the  case  :  the  first  relates  to  the 
creation  of  the  peerage  by  writ  of  summons  and  sitting, 
which,  it  is  submitted,  has  been  clearly  established ;  the 
other  relates  to  the  effect  of  an  outlawry  for  high  treason, 
issued  in  1728,  against  the  Duke  of  Wharton,  the  last  actual 
possessor  of  the  barony. 

As  to  the  effect  of  that  outlawry,  it  should  be  stated  that 
the  claimant  traces  his  descent  from  Sir  Thomas  Wharton, 
the  first  baron,  and  does  not  claim  through  the  Duke  of 
Wharton,  and,  it  is  submitted,  that  cannot  be  affected 
by  *  the  outlawry  issued  against  him.  Still,  as  he  knew  *  305 
that  this  outlawry  would  be  made  the  subject  of  notice, 
he  has  produced  evidence  of  the  judgment  in  outlawry,  and 
the  question  now  will  be  what  is  the  effect  of  that  judgment 
upon  the  present  claim  ?  But,  before  entering  on  that  ques- 
tion, there  is  another  which  may  be  submitted  to  the  notice 
of  the  committee,  and  that  is,  whether  the  outlawry  can  be 
sustained.  It  is  submitted  that  the  outlawry  is  absolutely 
null  and  void,  under  the  Statutes  31  Eliz.  c.  3,  and  4  &  5 

(a)  See  the  Fitzwalter  Peerage,  Vol.  X.,  ante,  p.  952. 
(6)  Vide  ante.,  p.  300,  and  the  references  there. 
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W.  &  M.  c.  22,  and  that  consequently  the  mere  fact  of  its 
having  existed,  or  been  irregularly  issued,  can  produce  no 

•  effect  on  this  claim.  The  question  then  arises  whether  this 
committee  will  itself  examine  the  judgment  of  outlawry,  and 
act  upon  the  opinion  formed  upon  that  examination,  or  will, 
in  the  first  instance,  assume  the  outlawry  to  be  good,  and 
require  the  claimant  to  go  to  the  Court  of  Queen's  Bench 
and  get  it  reversed.  The  defects  are  apparent  on  the  face  of 
the  judgment,  and  show  it  to  have  been  pronounced  in  disre- 
gard of  the  provisions  of  the  statutes.  The  first  of  these 
statutes  is  the  31  Eliz.  c.  3,  which  regulates  the  proceedings 
in  outlawry  in  civil  actions.  This  was  extended  by  the 
4  &  5  W.  &  M.  c.  22,  §  4,  to  all  cases  of  indictments  for 
criminal  matters.  The  latter  statute  was  only  passed  to  con- 
tinue for  the  period  of  three  years,  but  by  the  7  &  8  Will.  3, 
c.  36,  §  4,  it  was  made  perpetual.  By  the  provisions  of  the 
first  of  these  statutes  it  is  clear  that  there  ought  to  be  a  writ 
of  proclamation,  and  three  proclamations  made  thereon,  and 
that  they  ought  to  appear  on  the  face  of  the  record,  and  that 
unless  they  are  issued  and  recorded  the  judgment  is  ipso  facto 
void.  Anonymous,  (a)  Case  of  Outlawry,  (5)  Anonymous,  (c) 
(where  the  reversal  was,  because  it  was  not  shown  that  proc- 
lamation was  made  at  the  parish  church,  where,  &c.), 

*  306   *  The  King  v.  Wilkes^  (^d)  Barrington  v.  The  King^  (e) 

The  King  v.  Yandell.  (^)  The  words  of  the  31  Eliz.  are 
precise,  "  and  all  outlawries  had  and  pronounced  after  the 
end  of  the  next  Easter  term,  and  no  writs  or  proclamation 
awarded  and  performed,  according  to  the  form  of  this  statute, 
shall  be  utterly  void  and  of  none  effect."  The  objection  to 
the  judgment  of  outlawry  being  of  this  very  plain  and  un- 
questionable kind,  it  is  submitted  that  the  committee  will  not 
require  the  claimant  to  bring  his  writ  of  error,  but  will  deal 
summarily  with  the  matter.  That  was  the  course  pursjied  in 
the  case  of  Belly  v.  Algor^  (Ji)  where  an  outlawry  was  -  re- 
versed without  writ  of  error,  on  account  of  the  omission  of 

(a)  Styles,  297.    '  (&)  Litt.  Rep.  150. 

(c)  March,  Rep.  20.  {d)  4  Burr.  2527. 

(e)  3  T.  R.  499.  {g)  4  T.  R.  521. 

(/i)  Dyer,  206,  a. 
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the  words  "  made  upon  three  several  days,  whereof  one  proc- 
lamation, &c." 

The  Lord  Chancellor.  —  Here  the  outlawry  has  been 
acted  on,  and  the  party  has  been,  for  a  variety  of  purposes, 
treated  for  a  long  period  of  time  as  duly  outlawed.  This 
committee,  therefore,  cannot  now  assume  the  outlawry  to 
have  been  utterly  null.  Application  must  be  made  to  the 
Court  of  Queen's  Bench  either  by  motion  or  by  w^it  of  error, 
and  if  that  Court  shall  be  satisfied  that  the  objections  are 
fatal,  it  will  reverse  the  outlawry.  This  committee  cannot  do 
that.  The  Lords  now  present  are  not  sitting  as  a  House. 
We  constitute  only  a  committee  of  the  House,  sitting  merely 
for  the  purpose  of  inquiry  into  a  matter  referred  to  us  by  the 
Crown,  and  relating  to  privilege. 

Lord  Brougham  and  Lord  Campbell  expressed  their  con- 
currence with  the  opinion  expressed  by  the  Lord  Chancellor. 

Mr.  Kelly  then  applied  for  an  adjournment  of  the 
consideration  *  of  the  claim,  in  order  to  enable  him  to  *  307 
make  an  application  to  the  Court  of  Queen's  Bench. 

The  application  was  granted. 

At  the  next  sitting  of  the  committee  (the  10th  of  June, 
1845), 

Mr.  Kelly  (with  Sir  H.  Nicolas)  stated  that  since  this  case 
was  last  before  their  Lordships,  proceedings  had  been  taken 
in  the  Court  of  Queen's  Bench  to  reverse  the  judgment  of 
outlawry  passed  against  the  Duke  of  Wharton,  the  last  Baron 
Wharton,  and  it  had  been  reversed,  (a)    He  now  proposed 

• 

(a)  25th  November,  1844.  On  this  day  Colonel  Tynte,  the  claimant, 
appeared  in  the  Court  of  Queen's  Bench,  and  as  one  of  the  coheirs  of 
PhilHp  Duke  of  Wharton,  deUvered  in  an  assignment  of  errors  in  the 
matter  of  the  outlawry  of  the  duke,  who  was  the  last  person  that  had 
enjoyed  the  dignity  of  the  barony  of  Wharton,  of  which  Colonel  Tynte 
was  a  claimant. 

May  3,  1845.    Mr.  Kelly  applied  to  the  Court  to  reverse  the  outlawry 
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to  give  in  evidence  tlie  judgment  of  outlawry,  and  the  judg- 
ment of  that  Court  reversing  the  same. 

Mr.  Bond,  a  clerk  of  a  branch  of  the  public  Record  Office 
(in  Carlton  Ride),  brought  up  the  two  judgments,  and  the 
judgment  reversing  the  outlawry  was  read  at  length. 

Mr.  Kelly  said  the  evidence  being  now  complete,  he 
*  308  *  was  ready  to  finish  his  summing  up,  but  the  further 
search  —  which  was  directed  by  the  committee  at  the 
last  sitting  to  be  made  for  cases,  if  any  could  be  found,  in 
which,  where  baronies  were  supposed  to  have  been  created 
by  patent,  no  patent  could  be  found  to  exist  —  had  not  yet 
been  completed. 

The  Solicitor-  Greneral  said  the  search  was  proceeding  with 
diligence  in  the  Rolls  Chapel  and  other  offices,  but  further 
time  was  required  to  com.plete  it. 

The  committee  desired  that  the  search  should  be  proceeded 
with  expeditiously. 

At  the  next  sitting  of  the  committee  (the  17th  July), 

The  Attorney- General  (^Sir  F.  Thesiger)  stated  that  he 
had,  according  to  the  desire  expressed  by  their  Lordships, 

which  had  been  issued  against  the  Duke  of  Wharton  ;  and  stated  that 
the  SoHcitor- General  and  Mr.  M.  D.  Hill,  who  had  been  instructed  on  the 
part  of  the  Crown,  had  fully  considered  the  question,  and  were  of  opinion 
that  the  outlawry  could  not  be  supported. 

Lord  Denman.  —  But  we  must  have  some  reason  assigned  to  us  for 
reversing  any  judgment  of  this  Court. 

Mr.  Kelly.  —  There  does  not  appear  to  have  been  any  writ  of  procla- 
mation, nor  is  it  stated  on  Jbhe  face  of  the  record  that  any  proclamations 
were  made  according  to  the  form  of  the  statute. 

Mr.  M.  D.  Hill  afterwards  appeared  on  the  part  of  the  Crown,  and 
stated  that  the  counsel  for  the  Crown  had  examined  the  record,  and  con- 
sidered the  objections  to  the  outlawry  assigned  as  errors,  and  were  of 
opinion  that  the  outlawry  could  not  be  supported. 

Lord  Denman.  —  Then  let  the  judgment  of  outlawry  be  reversed. 

Judgment  of  outlawry  reversed. 
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directed  that  the  utmost  diligence  be  used  in  the  search, 
whether  there  was  any  known  instance  of  a  peerage  being 
created  by  patent,  and  that  patent  not  being  found  ;  and  he 
could  now  inform  their  Lordships  that  no  such  instance  had 
been  discovered. 

The  Solicitor- G-eneral  {Mr.  Kelly)  then  finally  summed  up 
the  case  on  the  part  of  Colonel  Tynte.  The  first  point  which, 
it  is  submitted,  is  established  in  this  case,  is  that  this  peerage 
was  created  by  writ,  and  a  subsequent  sitting  ;  the  second 
is  that  the  pedigree  has  been  satisfactorily  proved  ;  and  the 
third  is  that  the  outlawry  of  the  last  holder  of  the  barony  of 
Wharton  cannot  affect  the  claim  of  the  present  claimant  and 
the  other  coheirs. 

The  learned  gentleman  having  gone  through  the  evidence 
on  the  two  first  points,  addressed  himself  to  the  third.  The 
judgment  of  outlawry,  dated  in  1729,  had  been  brought  before 
their  Lordships  in  evidence  ;  and  although  the  defects,  man- 
ifest upon  the  face  of  it,  left  .no  doubt  that  it  could  not  be 
supported,  still  their  Lordships  thought  they  had  no 
power  to  reverse  it,  or  treat  it  as  a  *  nullity.  It  has  *  309 
since  been  reversed  upon  writ  of  error  in  the  Court 
of  Queen's  Bench,  and  the  record  of  the  judgment  of  reversal 
has  been  brought  up  before  this  committee ;  and  thus  all 
further  discussion  on  the  effect  of  the  outlawry  on  the  present 
claims  becomes  unnecessary. 

It  appears  that  there  were  two  abeyances  of  the  barony, 
the  first  being,  on  the  death  of  the  last  baron  without  sur- 
viving issue  in  1781,  between  his  two  sisters.  Lady  Jane  Holt 
and  Lady  Lucy  Morrice.  There  is  no  doubt  that,  on  the 
death  of  the  latter  in  1739,  her  surviving  sister.  Lady  Jane 
Holt,  had  then  a  right  to  the  barony ;  but,  in  order  to  revive 
it  in  a  female,  letters-patent  from  the  Crown  would  be  neces- 
sary,—  a  trouble  and  expense  which  a  lady  advanced  in  years 
and  without  children  might  not  think  it  right  to  incur  ;  or, 
as  there  was  an  erroneous  supposition  that  the  dignity  was 
forfeited  by  the  outlawry  of  the  last  possessor,  the  barony, 
for  one  or  other  of  these  reasons,  —  and  either  was  sufficient 
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to  account  for  her  not  claiming  it,  (a)  —  remained  dormant 
until,  on  the  death  of  this  lady  without  issue  in  1761,  it  fell 
again  into  abeyance  among  the  respective  heirs  of  the  three 
sisters  of  the  fourth  baron.  Lord  Willoughby  D'Eresby  and 
Lord  Cholmondeley  are  the  coheirs  of  the  eldest  of  the  sisters ; 
they  do  not  claim  the  dignity.  Colonel  Tynte  is  proved  to 
be  the  sole  heir  of  the  second  sister,  and  is  consequently 
entitled  to  be  preferred  to  the  heir  of  the  third  sister,  who,  it 
is  to  be  remembered,  is  not  represented  by  a  sole  heir,  but  by 
coheirs,  Mrs.  Aufrere  and  Mr.  Cochrane  Baillie. 

The  Lord  Chancellor.  —  We  cannot  in  our  report  state 
any  preference  ;  there  is  none  between  females  or  their  heirs. 

Mr.  Walpole^  for  Mr.  Cochrane  Baillie,  only  wished  to 
make  one  observation,  and  that  was  on  that  last  point  men- 
tioned. Their  Lordships  never  made  any  distinction  as 
*  310  to  precedence  in  the  divisions  of  coheirship.  All  *  co- 
heirs were  treated  as  equal  in  degree,  and  the  circum- 
stance of  there  being  more  than  one  coheir  of  the  third  sister 
was  not  of  the  least  importance. 

The  Lord  Chancellor.  —  We  have  nothing  to  .  do  with 
that,  which  is  a  matter  for  the  consideration  of  the  Crown. 

Lord  Cottenham.  —  When  a  peerage  is  in  abeyance,  the 
main  question  for  the  House  to  report  upon  to  the  Crown  is, 
in  whom  is  the  dignity  in  abeyance. 

Mr.  Walpole  then  called  a  witness,  who  proved  that  Mr. 
Cochrane  Baillie  is  the  person  described  in  Colonel  Tynte's 
petition  as  Mr.  Baillie  Cochrane,  and  in  his  own  petition  as 
Cochrane  Wishart  Baillie.  ' 

The  Attorney/-  G-eneral  expressed  himself  satisfied  with  the 
proof  of  the  pedigree.  On  the  question  whether  this  dignity 
was  a  barony,  created  by  writ  or  patent,  he  thought  that  there 

(a)  Seethe  Fitzwalter  Peerage,  Vol.  X.,  ante,  p.  952. 
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was  more  satisfactory  evidence  here  than  in  any  of  the  cases 
referred  to  ;  and  it  seemed  to  him  that  the  search  which,  at 
their  Lordships'  desire,  he  had  caused  to  be  made,  was  strong 
negative  proof  that  the  dignity  had  been  created  by  writ  of 
summons. 

The  Lord  Chancellor.  —  I  have  attended  carefully  to  the 
evidence,  and  I  think,  so  far  as  I  may  refer  to  my  own  impres- 
sions of  it  as  it  proceeded  step  by  step,  that  the  claim  has 
been  satisfactorily  made  out. 

Lord  Cottenham.  —  The  committee  has  a  right  to  the 
assistance  of  the  Attorney-General's  opinion  upon  the  evi- 
dence. He  will  go  through  the  evidence,  and  let  us  know 
his  opinion  on  it. 

July  24. 

The  case  having  been  adjourned  for  that  purpose,  the 
Attorney-  General  communicated  to  the  committee  at  the  next 
sitting,  that  he  was  satisfied  with  the  evidence. 

The  committee  then  resolved  :  — 

"  That  the  barony  of  Wharton  is  a  barony  created  by  writ 
and  sitting  on  the  26th  of  November,  2d  Edward  6,  in  the 
year  1548,  and  is  descendible  to  heirs  general: 

*  "  That  upon  the  death  of  Phillip  James,  the  sixth   *  311 
Lord  Wharton,  in  1731,  without  issue,  the  said  barony 
fell  into  abeyance  between  his  two  sisters  and  coheirs.  Lady 
Jane  Coke  and  Lady  Lucy  Morrice : 

"  That  Lady  Lucy  Morrice  died  without  issue  in  the  year 
1739 :  that  upon  the  death  of  Lady  Jane  Coke  (who  survived 
her  sister),  without  issue,  in  1761,  the  said  barony  fell  into 
abeyance  between  the  descendants  of  the  three  daughters  of 
Phillip,  fourth  Lord  Wharton,  Elizabeth,  Mary,  and  Philadel- 
phia Wharton. 

"  That  the  petitioner,  Charles  Kemeys  Kemeys  Tjmte,  is 
one  of  the  coheirs-  of  the  said  barony,  as  being  descended 
from,  and  sole  heir  of,  Mary,  one  of  the  said  daughtei's  of 
Phillip,  fourth  Lord  Wharton  : 
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"  That  the  petitioner,  Alexander  Dundas  Ross  Cochrane 
Wishart  Baillie,  with  Mrs.  Matilda  Aufrere,  are  two  other 
of  the  coheirs  of  the  said  barony,  as  being  descended  from 
Philadelphia,  the  youngest  daughter  of  Phillip,  the  fourth 
Lord  Wharton : 

"That  the  Right  Honourable  Peter  Robert  Lord  Wil- 
loughby  D'Eresby,  and  the  Most  Noble  George  Horatio 
Marquess  of  Cholmondeley  are  two  other  of  the  coheirs 
of  the  said  barony,  as  being  descended  from  Elizabeth,  only 
daughter  of  the  said  Phillip,  fourth  Lord  Wharton,  by  his 
first  marriage  : 

And  consequently,  the  said  barony  is  now  in  abeyance 
between  the  said  petitioner,  Charles  Kemeys  Kemeys  Tynte, 
the  said  petitioner,  Alexander  Dundas  Ross  Cochrane  Wishart 
Baillie,  Esq.,  Mrs.  Matilda  Aufrere,  the  Right  Honourable 
Peter  Robert  Lord  Willoughby  D'Eresby,  and  the  Most 
Noble  George  Horatio  Marquess  of  Cholmondeley." 

These  resolutions  were  reported  to  the  House,  and,  being 
affirmed,  were  afterwards  reported  to  her  Majesty. 
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Margaret  Fisher 
William  Dixon  , 


Appellant, 
Respondent. 


Fixtures,    Ileal  or  Personal  Estate.    Heritable  or  Movable 

Effects. 

The  absolute  owner  of  land,  for  the  purpose  of  better  using  that  land, 
erected  upon,  and  affixed  to,  the  freehold  certain  machinery. 

Held,  that  in  the  absence  of  any  disposition  by  hira  of  this  machinery,  it 
would  go  to  the  heir  as  part  of  the  real  estate.^ 

If  the  corpus  of  such  machinery  belongs  to  the  heir,  all  that  belongs  to 
that  machinery,  although  more  or  less  capable  of  being  detached  from 
it,  and  more  or  less  capable  of  being  used  in  such  detached  state, 
must  also  be  considered  as  belonging  to  the  heir.^ 

No  distinction  arises  in  the  application  of  this  rule,  from  the  circum- 
stance that  the  land  did  not  descend  to,  but  was  purchased  by,  the 
owner. 

June  3,  6,  12,  26,  1845. 
This  was  an  appeal  against  a  decree  of  the  Court  of  Ses- 
sion, arising  out  of  the  following  circumstances :  — 

The  late  John  Dixon  was  an  extensive  coal  and  iron  mine 

^  See  Voorhees  v,  McGinnis,  48  N.  Y.  278,  and  the  cases  cited  and 
commented  on  in  that  decision  ;  2  Kent,  343  et  seq. ;  Haley  v.  Ham- 
mersley,  3  De  G.,  F.  &  J.  587;  Ex  parte  Barclay,  5  De  G.,  M.  &  G. 
403  ;  Ex  parte  Astbury,  L.  R.  4  Ch.  Ap.  630  ;  Mather  v.  Fraser,  2  K.  & 
J.  536;  Goddard  v.  Bolster,  6  Greenl.  427;  Noble  v.  Bosworth,  19  Pick. 
314  ;  Winslow  v.  Merchants'  Ins.  Co.,  4  Met.  306  ;  Despatch  Line  of 
Packets  v.  Bellamy  Man.  Co.,  12  N.  H.  205;  Pettengill  v.  Evans,  5  N. 
H.  64;  Yoorhis  v.  Freeman,  2  Watts  &  S.  116;  Pyle  v.  Pennock,  2  Watts 
&  S.  390;  Day  v.  Perkins,  2  Sandf.  Ch.  359;  Hill  v.  Wentworth,  28  Vt. 
428  ;  1  Chitty  Contr.  (11th  Am.  ed.)  491  and  note  (/)  ;  1  Sugd.  Y.  &  P. 
(8th  Am.  ed.)  33,  note  (a;). 

2  See  Ex  parte  Astbury,  L.  R.  4  Ch.  Ap.  630  ;  Goddard  v.  Bolster,  6 
Greenl.  427  ;  Farrar  v.  Stackpole,  6  Greenl.  154  ;  Goodrich  v.  Jones,  2 
Hill,  142  ;  State  v.  Elliot,  11  N.  H.  540  ;  Mather  v.  Fraser,  2  Jur.  n.  s. 
900;  Walmsley  v.  Milne,  6  Jur.  n.  s.  125;  Haley  v.  Hammersley,  7  Jur. 
N.  s.  765;  s.  c.  3  De  G.,  F.  &  J,  587. 
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owner,  and  was  at  the  time  of  his  death  engaged  in  working 
mines,  some  of  which  were  his  freehold  property,  having  been 
purchased  by  himself,  while  of  the  rest  he  was  tenant  under 
leases  for  various  terms.  A  very  valuable  portion  of  his 
property  consisted  of  engines  employed  in  the  business  he 
carried  on.  By  his  will  and  codicils  he  made  a  provision  for 
his  daughter  of  a  sum  of  4000Z.,  which  he  vested  in  trustees, 
and  directed  to  be  applied  to  her  sole  benefit,  independently 
of  any  control  or  right  of  her  husband.  ''Upon  his  death  she 
declined  the  provision  made  for  her  in  her  father's  will,  and 
claimed  legitim^  or  child's  portion,  in  his  property.  To  enforce 
this  claim  she  instituted  a  suit  in  the  Court  of  Session  (in 
which  her  husband  joined  for  conformity's  sake)  against  her 
brothers,  who  were  the  executors  under  her  father's  will,  and 
the  general  disponees  of  his  property.  The  respondent, 
*  313  one  of  those  *  brothers,  had  become,  by  the  death  of 
the  other,  sole  heir-at-law  to  his  father.  In  this  suit 
she  alleged  that  the  share  of  her  father's  personal  property, 
to  which  she  was  entitled  as  legitim^  amounted  to  12,000?. 
The  respondent  in  his  defence  declared  his  readiness  to  ac- 
count for  the  personal  or  executry  effects  of  his  late  father, 
in  order  that  the  appellant's  share  therein  might  be  ascer- 
tained, but  insisted  that  these  executry  effects  did  not  include 
either  the  heritage  left  by  the  deceased  or  such  machinery 
or  other  articles  as  were  fundo  annexa.  The  appellant  put 
in  pleas  in  law,  insisting  that,  — 

The  trade  or  employment  of  manufacturing  iron  or  lime, 
and  of  digging  coals  to  be  used  in  these  manufactories,  or  for 
sale,  or,  in  other  words,  the  trade  of  a  coal-master,  or  iron- 
master, or  lime-worker,  is  of  a  personal  nature,  and  all  instru- 
ments, engines,  and  utensils,  whether  fixed  or  loose,  which 
are  necessary  and  subservient  to  such  a  trade,  are  legally  to 
be  held  and  treated  as  personal  or  movable  effects  or  person- 
alty ;  that  instruments,  engines,  and  utensils,  which,  taken 
either  in  part  or  in  gross,  are  movable  before  they  are  placed 
in  a  particular  spot,  do  not  lose  their  movable  or  personal 
character,  though  affixed  to  an  heritable  subject,  unless  they 
be  so  affixed  perpetui  usus  gratia,  in  contradistinction  to 
trade,  such  as  the  windows  of  a  mansion-house ;  and  that 
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the  fund  out  of  which  legitim  is  payable  consists  of  the 
whole  movable  or  personal  estate,  as  before  described,  that 
belonged  to  the  deceased  Mr.  Dixon." 

The  Lord  Ordinary,  before  whom  the  cause  was  appointed 
to  be  heard,  referred  it  to  an  officer  of  the  Court,  with  in- 
structions for  him  to  report  as  to  the  nature  and  amount 
of  the  deceased's  property.  The  referee  reported  that  the 
engines,  colliery  utensils,  and  rails  were  claimed  by  the  de- 
fenders as  heritable  property,  but  that  he  considered  it 
doubtful  whether  some  of  these  articles  came  *  under  *  314 
that  description,  and  he  therefore  made  a  list  of  those 
which  he  deemed  to  be  of  a  doubtful  or  disputable  nature. 
The  Lord  Ordinary,  not  being  satisfied  with  this  report,  re- 
mitted the  cause  to  Mr.  Smith,  of  Deanston,  as  a  scientific 
person,  to  report  exactly  on  the  facts  as  to  each  part  of  the 
machinery,  the  nature  of  which  was  in  dispute.  Mr.  Smith 
made  his  report,  in  the  course  of  which  he  described  all  the 
machinery  as  capable  of  being  moved  and  replaced,  but  said 
that  the  removal  would  be  very  expensive  ;  that  it  would 
more  or  less  deteriorate  the  value  of  the  machinery  ;  that  for 
that  reason  machinery  was  often  left  by  the  tenant,  and  its 
value  made  a  matter  of  arrangement  between  him  and  the 
landlord ;  and  that  some  parts  —  such  as  the  steam-engine 
for  pumping  the  mines  —  must,  if  removed,  be  instantly  re- 
placed, or  very  serious  damage  would  arise  to  the  mines  ;  that 
the  articles  which  were  movable  were  all  of  them  more  or 
less  essential  to  the  going  of  the  different  works,  though,  if 
taken  away,  they  could  be  readily  supplied  ;  that  it  was  usual 
to  have  spare  articles  of  most  of  the  classes  described  about 
well  regulated  works,  these  articles  being  equally  valuable  if 
taken  to  any  other  work  where  they  were  wanted.  He  also 
referred  to  the  practice  of  the  country,  and  said,  '*  that  the 
practice  at  coal  and  iron-works  similar  to  those  of  the  de- 
ceased is  to  remove  the  mechanism  of  the  engine  and  other 
machinery  from  one  part  of  the  premises  to  another  as  occa- 
sion may  require."  .  .  .  The  practice  is  for  the  tenant  at 
the  termination  of  his  lease  to  remove  the  whole  of  such 
engines  and  machinery,  if  not  previously  belonging  to  the 
landlord."  .  .  .     And  in  the  event  of  the  exhaustion  of  the 
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mineral  field,  or  any  permanent  bar  arising  to  the  profitable 
working  of  the  minerals,  the  whole  of  the  engines  and  ma- 
chinery is  removed  by  the  tenant  or  worker  of  the  field,  or  by 
the  proprietor  (if  his  property),  and  the  general  prem- 
*  315  ises  dismantled  *as  far  as  it  may  be  profitable  to  do  so." 

Mr.  Smith  made  out  a  list  of  the  various  articles,  to 
which  he  attached  the  character  of  heritable  or  of  movable. 

The  case  was  further  debated  before  the  Lord  Ordinary, 
and  the  appellant  then  put  in  accounts,  made  up  from  time 
to  time  by  the  testator,  to  show  the  state  of  his  affairs  ;  and 
likewise  inventories  of  purchases  by  himself,  or  by  himself  in 
conjunction  with  others,  in  all  of  which  papers  the  lands  and 
the  leases  of  them  were  described  as  "  heritable,"  and  the 
steam-engines  and  the  rails  laid  down  were  described  as 
"  movable  property."  It  was  also  submitted  on  behalf  of 
the  appellant,  as  a  proposition  of  law,  that  the  principle  that 
annexation  to  land  converts  that  which  is  itself  movable  into 
a  fixture  could  not  be  applied  to  articles  used  in  trade  and 
to  the  fittings  up  of  collieries. 

The  respondent,  in  answer  to  the  argument,  attempted 
thus  to  be  drawn  from  the  manner  in  which  the  testator  had 
in  his  accounts  treated  the  steam-engines  and  rails,  proved 
that  in  those  same  accounts  houses  were  likewise  included 
under  his  arrangement  of  "  movable  property,"  from  which 
he  insisted  that  the  deceased's  mode  of  expressing  himself  in 
these  papers  was  no  indication  of  his  deliberate  intention,  and 
could  have  no  effect  upon  the  case. 

The  Lord  Ordinary,  thinking  the  point  raised  in  the  case 
to  be  one  of  difficulty,  referred  it  to  the  Lords  of  the  second 
division,  and  their  Lordships  determined  to  consult  the  Lords 
of  the  first  division  and  the  permanent  Lords  Ordinary.  Cases 
were  fherefore  prepared  for  their  opinions,  and  the  great  ma- 
jority of  their  Lordships  finally  expressed  an  opinion  to  the 
effect  that  the  machinery  which  was  fixed  to  the  soil,  and 
could  not  be  used  without  being  so  fixed,  and  which  were 
necessarily  so  fixed  for  the  purpose  of  the  profitable  use  of 
the  land,  were  heritable ;  but  that  the  tools  employed  in  the 
machinery,  but  not  necessarily  affixed  thereto,  and  capable 
of  being  employed  elsewhere  in  the  same  manner,  and  parts 
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of  *  machinery  prepared  for  fixing,  but  not  actually  *  316 
affixed,  were  movable  —  (See  5  Bell,  M.,  D.  &  Y., 
p.  7T6). 

Mr,  Turner  and  Mr.  Sandford^  for  the  appellant.  —  This  is 
not  a  case  between  heir  and  executor,  and  must  not  be  dealt 
with  on  the  same  principles  as  a  case  of  that  sort.  Both  the 
parties  here  are  equally  in  the  situation  of  heirs,  and  must  be 
so  treated.  The  same  principles  which  favour  the  rights  of 
the  heir  in  his  claim  of  the  land  favour  also  the  other  chil- 
dren in  their  claim  of  legitim.  Or  if  there  is  any  difference 
to  be  made  in  the  principle  on  which  the  relative  rights  of 
these  parties  are  to  be  considered,  that  difference  must  be  in 
favour  of  the  appellant,  for  the  respondent  here  is  the  exec- 
utor of  the  deceased,  and  in  that  character  is  contesting  this 
suit ;  and  in  the  law  of  Scotland  an  executor  is  a  mere  volun- 
teer claiming  under  the  will. 

[Lord  Campbell.  —  The  claimant  of  legitim  cannot  be  in 
a  better  situation  than  the  creditors  ;  on  the  contrary,  if 
they  are  in  opposition  to  him,  his  claim  must  give  way  to 
theirs.] 

It  is  submitted  that,  in  such  a  ease,  his  claim  would  be 
better  than  theirs,  because  of  the  contract  made  by  the  law 
for  the  benefit  of  the  children  upon  the  marriage  of  the 
parents.  The  right  to  legitim  is  a  principle  of  law  which 
exists  in  favour  of  children  who  might  otherwise  be  left  with- 
out any  provision. 

Then  comes  the  question,  whether  these  machines  are, 
upon  the  application  of  the  principles  of  construction  already 
stated,  to  be  considered  heritable  or  movable  property  be- 
longing to  the  deceased.  It  is  submitted  that  the  machines 
used  by  the  deceased  to  work  the  mines  were  machines  used 
by  him  in  the  course  of  his  trade,  and  must,  therefore,  fall 
within  the  principle  of  kw  which,  in  favour  of  trade,  treats> 
such  articles  as  personal  property.  This  argument  is  ren- 
dered the  stronger  from  two  important  circumstances ;  first, 
that  the  deceased  did  not  inherit  these  lands,  but  came 
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*  317  into  the  possession  of  them  by  purchase  ;  *  and  next, 

that  a  considerable  portion  of  thera  consists  of  lease- 
holds. The  facts  of  this  case,  and  the  report  of  Mr.  Smith, 
fully  justify  the  claim  of  the  appellant.  The  principle  now 
contended  for  is  laid  down  in  the  case  of  Lawton  v.  Law- 
ton^  (a)  where  the  machine  was  a  fire-engine,  used  for  the 
purpose  of  working  a  colliery,  and  that  was  held  to  be  per- 
sonal property.  In  that  case  a  decision  by  Lord  Chief  Baron 
CoMYNS  at  the  Worcester  assizes  was  referred  to.  There  a 
cider-mill,  described  as  deeply  fixed  in  the  ground,  was  de- 
clared to  be  personal  property.  The  rule  of  law  in  favour  of 
trade  was  applied  in  both  those  cases ;  and  the  same  rule 
must  be  applied  here.  The  case  of  Lord  Dudley  v.  Lord 
Ward  (6)  is  another  instance  of  the  application  of  that  rule  ; 
and  there,  too,  the  thing  declared  to  be  personal  property 
was  the  fire-engine  of  a  colliery.  The  case  of  Lawton  v.  Sal- 
mon (c)  will  be  relied  on  by  the  other  side.  There  an  ex- 
ecutor brought  trover  against  the  tenant  of  the  heir-at-law  to 
recover  certain  vessels  used  in  salt-works,  and  called  salt- 
pans, which  had  been  erected  by  the  testator,  and  which  the 
Court  held  ought  to  go  to  the  heir.  But  that  case  is  not  an 
authority  for  the  respondent ;  for  throughout  the  proceeding 
the  Court  treated  the  salt-pans  as  a  necessary  part  of  the 
estate  itself,  that  estate  consisting  of  some  salt-springs,  which, 
without  these  salt-pans,  would  be  almost  useless  to  the  owner. 
The  description  of  the  salt-pans  given  by  the  Court  was,  that 
they  were  accessaries  to  the  necessary  enjoyment  of  the  in- 
heritance. It  is  clear  that,  admitting  the  correctness  of  that 
description,  these  engines,  erected  for  the  purpose  of  carrying 
on  the  trade  of  Mr.  Dixon,  were  accessaries,  not  to  the  enjoy- 
ment of  the  estate,  but  to  the  carrying  on  of  his  trade.  So 

that,  conceding  the  full  force  of  the  case  as  to  the  salt- 

*  318  pans,  *  there  appears  no  reason  for  saying  that  the  rule 

there  laid  down  can  be  applied  to  the  present.  In 
G-rymes  v.  Bower^  (c?)  the  Court  of  Common  Pleas  held  that 
a  pump  erected  by  a  tenant  during  his  term,  though  slightly 


(a)  3  Atk.  13. 
(c)  1  Hen.  Bl.  259  n. 
[  298  ] 


(&)  Ambl.  113. 
\d)  6  Bing.  437. 


FISHER  V.  DIXON. 


*318 


affixed  to  the  freehold,  was  removable  as  a  tenant's  fixture. 
The  purpose  for  which  the  pump  was  erected  —  namely,  a 
purpose  of  a  domestic  nature,  and  not  the  mere  affixing  to 
the  soil  —  determined  that  case  ;  and  the  same  i^rinciple  ought 
to  decide  the  present.  The  doctrine  stated  by  Lord  Ellen- 
borough,  in  Elwes  v.  Mawe^  (a)  is,  that  "  where  the  fixed  in- 
strument, engine,  or  utensil  (and  the  building  covering  the 
same  falls  within  the  same  principle)  is  an  accessary  to  a 
matter  of  a  personal  nature,  it  shall  be  itself  considered  per- 
sonalt}^"  The  intention  of  the  parties  is  an  important  ingre- 
dient in  the  decision  of  this  case.  Here  that  intention  was 
plainly  shown  by  the  acts  of  the  testator  himself,  who  again 
and  again  treated  the  machinery  on  his  land  as  movable  or 
personal  property.  That  fact  is  decisive  of  the  claim  here. 
The  case  of  Trappes  v.  Harter  (5)  shows  that  where  fixtures 
are  capable  of  being  moved,  and  where  they  have  been  dealt 
with  as  belonging  to  trade,  they  form  part  of  the  personalty. 

The  Lord  Advocate  and  Mr.  Kelly ^  for  the  respondents.  — 
This  is  a  case  between  the  heir  and  the  executor,  and  the 
rules  of  law,  which  in  such  a  contest  favour  the  heir  rather 
than  the  executor,  must  be  applied  here.  The  real  dispute 
is,  whether  these  machines  are  affixed  to  the  freehold  and 
are  therefore  part  of  the  real  estate,  or  whether  they  are  part 
of  the  movable  or  personal  estate,  or,  as  it  is  called  in  Scot- 
land, part  of  the  executry.  The  respondent  is  the  heir  of 
the  testator,  and  as  such  is  entitled  by  law  to  succeed 
to  the  testator's  real  estate  ;  and  the  fact  that  *  he  is  *  319 
also  the  executor  of  the  testator  does  not  take  away 
from  him  his  character  of  heir.  The  appellant  claims  a  share 
in  the  personalty,  and  is  endeavouring  to  set  in  motion  the 
power  of  the  executor  against  the  heir.  The  rules  applicable 
to  cases  of  contests  between  heir  and  executor  are,  therefore, 
applicable  here,  and  the  appellant  cannot  claim  any  benefit 
from  any  character  she  may  suppose  herself  to  possess  as  heir 
of  a  particular  kind. 

If  the  argument  of  the  intention  of  the  testator,  as  giving 


(a)  3  East,  38-53. 


(&)  2  Cr.  &M.  153;  2  Tyr.  603. 
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a  character  to  the  machinery,  is  to  be  relied  on,  then  it  is 
submitted  that  that  argument  is  altogether  favourable  to  the 
respondent.  The  mere  use  of  words  wrongly  used  by  the 
testator  in  his  own  accounts  cannot  be  taken  as  decisive  of 
his  intention  ;  for  he  employed  similar  words  with  respect  to 
property  which  was  clearly  real  or  heritable  property,  and 
to  which  no  act  nor  expression  of  his  could  by  possibility  give 
a  different  character.  But  if  his  words  a^e  not  of  importance, 
his  acts  are.  He  was  the  absolute  owner  of  much  of  the 
land  on  which  these  machines  were  erected.  He  could  not, 
therefore,  as  to  those  lands,  have  any  interest  adverse  to  the 
owner  of  the  land ;  and  on  the  lands  thus  belonging  to  him 
he  erected  machines,  which  he  affixed  to  the  soil,  and  gave  a 
permanent  character  which  the  law  has  not  permitted  to  be 
doubtful.  He  did  the  same  upon  those  lands  of  which  he  was 
only  tenant,  and  his  acts,  therefore,  contradict  the  supposition 
that  he  meant  to  preserve  to  these  machines  the  character  of 
movables.  They  have  become,  by  the  law  of  Scotland,  parts 
of  the  land  aecessione  and  destinatione ;  {a)  for  they  have 
been  fixed  on  the  land,  and  destined  to  purposes  to  which 
they  could  not  be  destined  unless  they  were  fixed  in  the 

soil,  and  which  purposes  are  in  fact  those  of  gaining  a 
*  320  *  profit  from  the  land.    The  fact  that  it  is  possible  to 

remove  them  cannot  affect  the  matter.  Trappes  v. 
Harter  (5)  was  a  question  between  a  mortgagee  and  the 
assignees  of  a  bankrupt,  and  cannot  affect  this  case.  They 
are  things  which  improve  the  value  of  the  land  itself,  and 
render  it  capable  of  profitable  employment.  A  house  does 
not  become  part  of  the  soil  any  more  than  does  a  steam- 
engine,  for  one  as  well  as  the  other  may  be  removed;  but 
the  value  of  each  and  its  usefulness  depend  on  its  being  fixed 
in  the  earth.  The  principle  stated  by  Lord  Mansfield  in 
Lawton  v.  Salmon  is  applicable  to  the  circumstances  of  this 
case.  His  Lordship  there  said  :  (c)  The  owner  erected  them 
for  the  benefit  of  the  inheritance  ;  he  could  never  mean  to 
give  them  to  the  executor,  and  put  him  to  the  expense  of 

(a)  Ersk.,  Bk.  2,  tit.  2,  §§  2,  3,  14  ;  Bell's  Principles,  §§  743,  1470, 
1475. 

(h)  2  Cr.  &  M.  150;  3  Tyr.  603.  (c)  1  H.  Bl.  260,  n. 
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taking  them  away,  without  any  advantage  to  him,  who  could 
only  have  the  old  materials,  or  a  contribution  from  the  heir 
in  lieu  of  them.  On  the  reason  of  the  thing,  and  the  inten- 
tion of  the  testator,  they  must  go  to  the  heir."  Where  the 
owner  of  an  estate  erects  buildings  for  the  better  enjoyment 
of  the  estate,  those  buildings  must  be  considered  as  annexed 
to  the  freehold,  and  must  go  to  the  heir.  The  principle 
acted  on  in  that  case  explains  the  decision  in  Laivton  v. 
Lawton^  (a)  which  might  otherwise  appear  an  authority 
against  the  respondents.  There  the  fire-engine  of  a  colliery 
was  held  to  be  personal  estate,  but  that  was  where  the 
parties  contesting  with  the  heir  were  the  creditors  of  the 
tenant  who  had  erected  it.  The  Cider-mill  Case^  as  it  is 
.called,  was  referred  to  in  the  argument  and  judgment  in 
Lawton  v.  Lawton.  That  case  was  said  to  have  been  decided 
by  Lord  Chief  Baron  Comyns,  at  the  assizes  at  Worcester, 
and  he  held  cider-mills  to  be  personal  property.  That  case 
is,  however,  open  to  observation  in  many  respects.  In 
the  *  first  place,  very  little  is  known  beyond  the  bare  *  321 
fact  of  what  is  said  to  have  been  the  decision ;  the 
circumstances  are  not  stated  ;  and  it  may  be  that  those  cir- 
cumstances, if  known,  would  fully  explain  the  case,  and  show 
that  it  is  no  authority  for  the  purpose  for  which  it  is  now  re- 
lied on  b}^  the  appellant.  It  is  very  likely  that  the  principle 
on  which  Lord  Hardwicke  proceeded  in  the  case  of  Lawton 
V.  Lawton  was  that  on  which  Lord  Chief  Baron  Comyns  had 
proceeded  in  the  Cider-mill  Case ;  namely,  that  the  mill  was 
erected  for  the  benefit  of  trade,  and  that  the  creditors  were 
claiming  it  as  against  the  heir.  All  these  matters  are  fully 
discussed  by  Lord  Ellenborough  in  the  very  elaborate  judg- 
ment delivered  by  him  in  the  case  of  Elwes  v.  Mawe.  (5)  In 
that  case,  the  erections  in  dispute  were  sheds  put  up  for  the 
more  complete  enjoyment  of  the  land,  and  for  that  reason 
they  were  held  to  be  fixtures.  On  the  same  principle,  in  the 
case  of  Buchland  v.  Butterfield,  (c)  a  conservatory  was  held 
to  be  a  fixture. 

The  cases  in  which  the  convenience  of  trade  is  to  be  the 

(a)  3  Atk.  13.  (b)  3  East,  49  et  seq.  (c)  2  Br.  &  B.  54. 
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principle  on  which  the  question  of  fixture  or  movable  is  to  be 
decided,  are  those  where  the  erections  are  not  made  for  the 
benefit  of  the  better  enjoyment  of  the  land,  but  for  the  pur- 
poses of  trade,  where  such  erections  are  put  up  by  persons 
having  only  a  transitory  interest  in  the  land,  and  where  they 
are  claimed  by  the  creditors  of  those  persons.  In  such  a 
case  the  rule  to  encourage  trade  applies,  and  the  erection, 
though  in  fact  afiixed  to  the  soil,  having  been  affixed  there 
for  a  particular  purpose,  may  be  removed,  and  the  owner  of 
the  soil  will  be,  after  the  removal  of  the  erections,  in  the 
same  situation  as  before  they  were  put. up.  No  one  of  these 
circumstances  exists  in  the  present  case.  The  erections  were 
made  by  the  owner  of  the  soil  for  the  purpose  of  obtaining  a 

profit  from  the  soil ;  the  claimant  is  not  a  creditor,  but  a. 
*  322  child  *  for  whom  he  has  made  in  his  will  what  he  deemed 

an  ample  provision,  and  the  person  who  resists  the  claim 
is  his  heir  and  the  universal  disponee  of  his  property. 

The  English  authorities  —  which  are  much  more  numerous 
than  the  Scotch  —  are  clear  upon  this  point.  But  the  prin- 
ciples of  the  Scotch  law  are  decisive,  and  the  few  authorities 
to  be  found  applicable  to  a  case  like  the  present  show  the 
ordinary  course  of  the  law  in  Scotland  upon  this  subject. 
Erskine,  (a)  Stair,  (5)  Bell,  (c)  and  Hunter,  (c?)  all  state  as 
the  law  of  Scotland,  that  buildings  erected  for  the  better 
enjoyment  of  the  land  go  to  the  heir ;  and  on  the  question  of 
fixtures  being  heritable  by  destination,  the  case  of  Johnston 
V.  Bohie  (e)  decided  that  windows,  door-frames,  and  the  like, 
found  in  a  house  which  was  then  in  a  course  of  being  built, 
though  not  at  that  time  fixed  in  their  proper  places,  were  by 
destination  fixtures,  and  belonged  to  the  heir.  In  both  coun- 
tries, therefore,  the  law  is  the  same,  and  the  decree  of  the 
Court  below  must  be  affirmed. 

Mr.  Turner.)  in  reply.  —  The  cases  of  Lawton  v.  Lawton  (^) 


(a)  Bk.  2,  tit.  2,  §§  2,  3,  14. 
(c)  Principles,  §§  743,  1470,  1475. 
{d)  Landlord  and  Tenant,  255-259. 
(e)  Morr.  5443. 
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and  Lord  Dudley  v.  Lord  Ward  (a)  are  decisive  of  the  pres- 
ent ;  for  they  were  cases  in  which  engines  employed  in  a 
colliery  were  treated  as  part  of  the  personal  estate  ;  and 
though  the  decision  in  the  former  appears  to  have  been 
affected  by  the  circumstance  of  creditors  being  interested  in 
the  suit,  the  latter  is  not  open  to  that  observation,  for  it  was 
the  case  of  a  bill  filed  by  the  executor  against  the  remainder- 
man. The  case  of  the  salt-pans  is  distinguishable  from  the 
present,  for  there  no  question  of  trade  arose,  but  the 
pans  were  absolutely  necessary  to  obtain  a  *  profit  from  *  323 
the  soil,  and  were,  therefore,  like  agricultural  build- 
ings, which,  in  the  case  of  Elwes  v.  Mawe^  (5)  were  held  to 
form  part  of  the  real  estate.  (<^)  The  authorities  in  the 
Scotch  law  have  recognized  the  distinctions  made  in  favour  of 
trade  by  the  law  of  England,  and  it  is  submitted  that  those 
distinctions  apply  in  this  case,  and  that  the  buildings  and 
machiner}^  here,  having  been  erected  for  the  purpose  of  the 
trade  of  the  testator,  must  be  considered  as  forming  part  of  his 
personalty. 

June  26. 

Lord  Brougham.  —  This  case  was  gone  very  fully  into  at 
the  bar  on  both  sides,  and,  on  account  of  the  length  of  the 
case,  as  well  as  the  importance  of  the  subject-matter  involved 
in  point  of  value,  and  also  in  respect  of  some  of  the  principles 
which  were  mooted,  and  some,  indeed,  which  were  disputed 
in  point  of  law,  your  Lordships  considered  that  it  was  fit  that 
time  should  be  taken  for  considering  the  case  before  finally 
pronouncing  judgment.  That  consideration  has  been  given 
to  it,  and  I  am  now  prepared  to  move  the  judgment  which  it 
appears  to  me,  under  the  circumstances  of  this  case,  it  is  right 
to  pronounce.  I  begin  by  laying  out  of  view  entirely  what 
was  very  much  relied  upon,  as  it  appeared  to  me,  below,  and 
much  relied  upon  in  the  argument  here,  for  the  appellant ; 
viz.,  a  distinction  taken  between  this  case  as  a  case  of  inheri- 
tance, and  a  case  arising  between  executor  and  heir.    In  this 

(a)  Amb.  113.  (h)  3  East,  38. 

(c)  See  Naylor  v.  Collinge,  1  Taunt.  19  ;  and  Thresher  v.  The  Pro- 
prietors of  the  East  London  Waterworks,  2  B.  &  C.  608. 
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case  of  legitim^  as  I  understood  them  to  argue,  it  is  not  a  mere 
question  between  executor  and  heir,  but  it  is  a  question  be- 
tween two  kinds  of  heirs.  Now  that  is  a  sort  of  argument  I 
must  say,  with  all  respect  for  those  who  urge  the  distinction 
upon  our  attention,  than  which  nothing  can  be  more 

*  324  groundless.    It  is  not  a  question  *  between  two  kinds 

of  heirs.  In  what  way  can  you  distinguish  this  case 
from  the  common  case  between  heir  and  executor,  as  the 
argument  endeavours  to  distinguish  it  ?  The  executor  is  heir 
in  mohilihus.  That  is  the  common  expression  of  the  Scotch 
law.  The  legitim  here  is  due  to  those  who  are  not  heirs  as  to 
real  property.  It  is  that  which  is  due  out  of  what  is  called 
in  Scotland  the  executry  fund ;  that  is  to  say,  that  which 
goes  not  to  the  heir,  but  which  goes  to  the  executor.  It  is, 
then,  in  his  capacity  of  heir  in  mohilihus  that  the  legitim  goes 
to  the  child,  that  the  bairn's  part  of  gear  goes  to  the  bairn, 
because  the  bairn  is  heir  in  mohilihus  ;  and,  therefore,  I  can- 
not discover  how  the  argument  gains  at  all  by  insisting  on 
this  supposed  distinction.  I  do  not  say  that  it  loses,  for  it 
neither  gains  nor  loses  by  the  distinction  ;  it  is  left  precisely 
in  the  same  state  in  which  it  was  before  the  distinction  was 
attempted  to  be  set  up.  It  is  because  the  fund  is  executry 
and  not  heritable  that  the  legitim  attaches.  After  payment 
of  the  debts  the  surplus  fund  is  divided  into  those  parts  of 
heritable  and  executry  according  to  the  Scotch  law,  which 
was  originally,  indeed,  the  old  Saxon  law  of  England,  and  is 
now  the  law  of  Scotland.  That  being  the  case,  —  having  re- 
lieved it  from  the  embarrassment  of  this  argument,  —  I  have 
not  much  to  urge  upon  this  case,  because,  upon  the  fullest 
consideration  which  I  have  been  able  to  give,  both  to  the 
English  law  authorities  which  were  cited  and  to  the  Scotch 
authorities  by  which  it  was  sought  on  the  one  side  to  turn 
aside  and  on  the  otlier  side  to  enforce  the  application  of  the 
English  law  cases,  I  entirely  agree  with  the  Court  below,  and 
I  should  have  arrived  at  the  self-same  conclusion  as  that  at 
which  the  great  majority  of  their  Lordships  have  arrived  had 
I  been  one  of  the  Judges  in  the  Court  below.  There  is  no 
doubt  a  most  respectable  minority  of  their  Lordships  on  the 
other  side,  including  the  Lord  President,  and  the  learned 
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Chief  of  the  other  Court,  and  Lord  Moncreipf  *  (to  *  325 
whose  authority  no  person  is  disposed,  generally  speak- 
ing, to  yield  more  entire  and  implicit  respect  than  myself), 
whose  most  able  and  elaborate  judgment  thoroughly  exhausts 
the  whole  case,  not  only  upon  principles  but  upon  its  details. 
But  I  must  say  that  my  mind  goes  not  with  his  Lordship's 
judgment,  but  with  the  equally  elaborate  and  equally  able 
judgment  of  Lord  Cockburn,  who  also  goes  into  the  princi- 
ples and  into  the  details  of  the  case.  I  think  Lord  Cockburn 
has  really  left  me  little  or  nothing  to  add  ;  and  I  am  bound 
to  say  that,  in  my  view,  he  and  the  other  J udges  joined  with 
him  have  come  to  a  right  and  sound. conclusion. 

Great  reliance  was  of  course  placed  upon  the  case  before 
Lord  Hardwicke,  in  our  Court  of  Chancery  here,  and  a  simi- 
lar case  which  occurred  more  recently  in  the  Court  of  Ex- 
chequer, I  think  in  Lord  Lyndhurst's  time,  (^x)  But  there 
was  an  attempt  made  to  distinguish  this  case  in  principle  from 
that,  and  to  show  that  there  was  another  inconsistent  decision 
in  the  Cider-mill  Case.  Now  it  is  a  remarkable  circumstance, 
that  of  that  case  we  have  only  a  very  indistinct  and  unsatis- 
factory report.  We  have  really  nothing  that  can  be  called  a 
I  „  record  of  that  case.  It  was  cited  in  the  case  before  Lord 
Hardwicke  ;  and  I  must  also  say,  that,  if  the  Cider-mill  Case 
is  to  be  taken  as  it  is  represented  to  us,  as  regards  the  sub- 
stance of  the  case,  and  in  its  result,  my  mind  goes  not  at  all 
with  that  decision.  It  is  contrary,  undeniably,  to  the  general 
principles  of  our  law  upon  the  subject ;  and  if  the  same  ques- 
tion were  to  arise  to-morrow,  with  the  circumstances  which 
are  represented  to  have  attended  that  case,  it  would  not,  in 
my  opinion,  lead  to  the  same  result.  Therefore,  I  lay  it  out 
of  view.  We  have  a  most  imperfect  account  of  the  circum- 
stances, and,  above  all,  of  the  most  material  circumstances,  of 
how  the  mill  was  affixed  to  the  soil.  For  if  a  cider-mill  be 
fixed  to  the  soil,  though  it  is  a  manufactory,  and  erected 
for  the  purpose  of  a  manufactory,  if  it  is  really 
*  solo  infixum,  it  is  perfectly  immaterial  whether  it  is  *  326 
for  the  purpose  of  a  manufactory,  or  a  granary,  or  a 


(a)  2  Cr.  &  M.  150;  3  Tyr.  603. 
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barn,  or  any  thing  else.  It  is  a  fixture  on  the  soil,  and  it  be- 
comes part  of  the  soil.  Can  any  man  say  that  one  of  the 
great  brew-houses  would  belong  to  the  executor  because  it  is 
erected  for  the  purpose  of  manufacture,  and  wholly  uncon- 
nected with  the  land  ?  For  a  brew-house  is  as  much  uncon- 
nected with  any  crops  upon  the  land  upon  which  it  is  situated 
as  a  cider-mill  can  be  said  to  be ;  it  is  for  the  purpose  of 
brewing  beer  out  of  malt  which  need  not  have  been  raised  on 
that  land,  but  may  have  been  grown  in  Russia  or  in  Africa. 
It  has  nothing  to  do  with  the  land,  as  may  be  seen  by  those 
who  will  take  the  trouble  of  looking  at  any  of  the  brew- 
houses  in  London,  which  are  established  in  places  where  it 
would  be  very  difficult  to  find  a  blade  of  grass,  much  less  a 
crop  of  barley  of  which  to  make  malt.  But  although  it  is  a 
manufactory,  nobody  says  it  belongs  to  the  executor,  nor  con- 
stitutes what  the  Scotch  generally  call  an  executry  fund,  it 
would  go  unquestionably  to  the  heir.  The  Scotch  law  ap- 
pears to  me  only  to  differ  from  the  English  law  in  carrying 
the  principles  of  our  law,  as  laid  down  in  the  cases,  a  little 
further  rather  tlian  falling  short  of  them.  Upon  the  whole, 
therefore,  I  agree  with  Lord  Cockburn.  I  do  not  differ  from 
his  arguments  any  more  than  I  do  from  the  conclusions  to 
which  they  lead. 

Then  I  come  to  the  applications  of  these  principles  in  de- 
tail ;  and  I  must  say,  in  the  outset,  of  the  very  little  that  I 
have  to  add  as  to  that  detail,  that  I  should  be  most  unwilling 
to  come  to  any  conclusion  which  should  lead  to  upsetting  or 
altering  in  any  particular  this  elaborate  judgment,  thoroughly 
considered  below,  upon  the  ground  of  my  differing  in  opinion 
as  to  the  application  of  this  clear  principle  to  any  of  the  de- 
tails of  this  machinery.  There  are,  however,  one  or  two  arti- 
cles which  I  do  not  quite  think  have  been  consistently  or 
rightly  disposed  of  by  the  Court  below.  I  do  not  deny 
*  327  that ;  but  I  have  carefully  looked  to  see  *  whether  I 
could  put  my  finger  upon  any  part  which  has  been 
wrongly  disposed  of,  in  favour  of  the  respondent  and  against 
the  appellant,  in  the  Court  below.  If  I  had  found  that,  I 
might  have  been  somewhat  obstructed  in  coming  to  the  con- 
clusion at  which  I  have  arrived.  But  my  objection  is  to  some 
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of  those  articles  being  given  to  the  appellant,  not  to  the  re- 
spondent ;  and,  if  there  had  been  a  cross-appeal,  I  should 
have  found  some  difficulty  in  resisting  the  argument,  that 
there  ought  to  have  been  a  reversal  or  alteration  in  respect  of 
some  of  those  particulars.  There  are  one  or  two  that,  in 
looking  over,  I  made  a  query  against ;  they  are,  however,  of 
the  most  trivial  nature,  and  upon  them  I  should  never  advise 
your  Lordships  to  reverse  or  alter  the  judgment  below  in  any 
respect.  Upon  these  grounds,  therefore,  I  really  have  no 
hesitation  whatever  —  as  little  as  I  ever  had  in  any  case  —  in 
recommending  your  Lordships  to  affirm  the  judgment  of  the 
Court  below  in  all  its  parts. 

Lord  Cottenham.  —  I  concur  in  the  opinion  that  this 
interlocutor  ought  to  be  affirmed  ;  and  when  we  separate 
and  distinguish  the  real  case  from  some  of  the  points  which 
have  been  endeavoured  to  be  introduced  into  it  by  way  of 
argument,  it  does  appear  to  me  to  be  free  from  all  doubt. 
The  point  which  has  been  already  alluded  to  —  namely,  that 
this  is  not  a  case  between  the  real  and  personal  representa- 
tive, but  that  it  is  a  case  between  two  kinds  of  heirs  —  appears 
to  me  to  be  totally  destitute  of  foundation.  Legitim  can  only 
be  claimed  by  means  of  showing  it  to  be  personal  estate.  The 
preliminary  question  is,  therefore,  is  this  personal  estate,  or 
is  it  property  attachable  to  the  freehold,  and  therefore 
descendible  to  the  heir  ?  The  moment  we  see  that  the 
legitim  can  only  be  claimed  in  consequence  of  the  property 
being  part  of  the  personal  estate,  the  question,  of  course, 
assumes  its  natural  shape,  is  it  personal  estate  or  not  ?  That 
preliminary  question,  therefore,  being  decided,  it  en- 
tirely disposes  *  of  the  ground  on  which  this  has  been  *  328 
attempted  to  be  distinguished  from  the  other  cases 
which  have  arisen  with  respect  to  the  claims  of  heirs,  and 
those  who  are  interested  in  the  personalty.  The  principal 
stress  of  the  argument  on  the  side  of  the  appellant  has  been, 
that  this  is  to  be  protected,  because  it  is  necessary  for  the 
encouragement  of  trade  that  this  property  should  be  consid- 
ered as  not  belonging  to  the  real  estate,  but  as  belonging  to 
the  personal  estate.    The  principle  upon  which  a  departure 
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has  been  made  from  the  old  rule  of  law  in  favour  of  trade 
appears  to  me  to  have  no  application  to  the  present  case. 
The  individual  who  erected  the  machinery  was  the  owner  of 
the  land  and  of  the  personal  property,  which  he  erected  and 
employed  in  carrying  on  the  works  ;  he  might  have  done  what 
he  liked  with  it ;  he  might  have  disposed  of  the  land  ;  he 
might  have  disposed  of  the  machinery  ;  he  might  have  sepa- 
rated them  again.  It  was,  therefore,  not  at  all  necessary,  in 
order  to  encourage  him  to  erect  those  new  works  which  are 
supposed  to  be  beneficial  to  the  public,  that  any  rule  of  that 
kind  should  be  established,  because  he  was  master  of  his  own 
land.  It  was  quite  unnecessary,  therefore,  to  seek  to  establish 
any  such  rule  in  favour  of  trade  as  applicable  here,  the  whole 
being  entirely  under  the  control  of  the  person  who  erected 
this  machinery. 

If,  therefore,  this  be  clearly  a  question  of  real  or  personal 
estate,  and  if  the  rule,  which  in  some  cases  has  been  acted 
upon,  of  making  a  departure  from  the  established  principle 
in  favour  of  trade,  has  no  application  to  the  present  case, 
what  does  it  come  to  ?    Of  course  we  throw  out  of  consid- 
eration all  the  cases  which  have  arisen  between  landlord  and 
tenant,  and  between  tenant  for  life  and  remainder-man,  be- 
cause the  departure  which  has  taken  place  there,  in  some 
cases,  has  no  application  to  the  present  case.     Then  the 
case  being  simply  this,  the  absolute  owner  of  the  land,  for 
the  purpose  of  better  using  that  land,  having  erected  upon 
and  affixed  to  the  freehold,  and  used,  for  the  purpose 
*  329   of  *  the  beneficial  enjoyment  of  the  real  property,  cer- 
tain machinejy,  the  question  is,  is  there  any  authority 
for  saying,  that,  under  these  circumstances,  the  personal  rep- 
resentative has  a  right  to  step  in  and  lay  bare  the  land,  and 
to  take  away  all  the  machinery  necessary  for  the  enjoyment 
of  the  land  ?    Let  us  consider  for  a  moment,  if  that  is  the 
principle,  to  what  extent  is  it  to  go.    It  is  put  by  Lord  Cock- 
burn  (and  a  very  strong  illustration  it  is),  if  the  owner  of  the 
land  should  dig  a  well,  and  erect  machinery  for  the  purpose 
of  using  that  well,  is  it  competent  to  the  personal  representa- 
tive to  come  and  take  away  that  machinery,  and  leave  the 
well  useless  ?    He  thinks  it  is  not.    Where  is  the  distinction 
[  308  ] 


FISHER  V.  DIXON. 


*329 


between  the  two  cases  ?  Such  machinery  is  capable  of  being 
taken  away  with  very  little,  if  any,  damage  to  the  land.  Al- 
though, therefore,  machinery  is  in  its  nature,  generally,  per- 
sonal property,  yet,  with  regard  to  machinery,  or  a  manufactory 
erected  upon  the  freehold  for  the  enjoyment  of  the  freehold, 
nobody  can  suppose  that  that  can  be  the  rule  of  law ;  and  so 
with  respect  to  other  erections  upon  land.  It  is  not  necessary 
to  go  beyond  the  present  case,  which  is  a  case  of  machinery 
erected  for  the  better  enjoyment  of  the  land  itself.  The 
principle,  probably,  would  go  a  great  deal  further ;  but  it  is 
more  advisable  to  confine  the  observations  I  have  to  make  to 
the  particular  circumstances  of  this  case.  There  is  no  case 
whatever  which  has  been  cited  in  which  that  doctrine  has 
been  recognized,  except  the  one  which  has  been  referred  to 
(the  Cider-mill  Case),  as  to  which  we  really  know  nothing, 
except  that  at  the  Worcester  assizes,  a  good  many  years  ago, 
a  cider-mill  was  held  to  belong  to  the  personal  estate.  Why 
it  was  so  held,  under  what  circumstances,  and  whether  it 
was  a  cider-mill  fixed  to  the  freehold  or  not,  we  do  not  know. 
We  know  nothing  except  that  this  machine,  called  a  cider- 
mill,  was  decided  to  go  to  the  personal  representative.  It  is 
impossible  to  extract  a  rule  of  law  from  a  case  of  which 
we  know  so  little  as  that.  And,  with  that  *  exception,  *  330 
there  is  a  uniform  course  of  decisions,  wherever  the 
matter  has  been  discussed,  in  favour  of  the  right  of  the  heir 
to  machinery  erected,  under  the  circumstances,  in  the  present 
case  ;  and  if  the  corpus  of  the  machinery  is  to  be  held  to 
belong  to  the  heir,  it  is  hardly  necessary  to  say,  that  we  must 
hold  that  all  that  belongs  to  that  machinery,  although  more 
or  less  capable  of  being  used  in  a  detached  state  from  it ; 
still,  if  it  belongs  to  the  machinery,  and  belongs  to  the  corpus^ 
the  article,  whatever  it  may  be,  must  necessarily  follow  the 
same  principle,  and  remain  attached  to  the  freehold.  I  do 
not  go  into  the  detail  of  the  particular  items  which  have  been 
objected  to.  I  have  looked  them  through,  and  quite  concur 
with  my  noble  and  learned  friend,  that  if  any  exception  were 
to  be  taken  withJrespect  to  particular  articles,  as  to  whetlier 
they  ought  to  be  adjudged  to  one  or  to  the  other,  it  would 
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have  been  for  the  respondent,  and  not  for  the  appellant,  to 
take  such  exception. 

Lord  Campbell.  —  I  have  very  little  to  add  to  what  has 
been  said  by  my  noble  and  learned  friends  who  have  preceded 
me,  except  that  I  entirely  concur  in  the  view  which  they  have 
taken  of  this  case.  I  own  I  was  a  good  deal  surprised  that 
the  point  was  so  much  pressed  at  the  bar,  that  this  was  a  case 
of  legitim^  and  that  it  was  not  the  whole  question  of  what 
descends  to  the  heir,  and  what  goes  to  the  executor.  We  all 
know  that  legitim  is  a  portion  of  the  personal  property,  and 
you  must  first  ascertain  what  is  the  personal  property  before 
the  claim  to  legitim  can  arise.  There  can  be  no  doubt,  there- 
fore, that  it  is  in  fact  the  whole  question,  whether  the  prop- 
erty in  dispute  goes  to  the  heir  or  the  executor.  I  have  no 
doubt  in  the  world  that  it  should  go  to  the  heir,  both  upon 
reason  and  upon  precedent.  As  my  noble  and  learned  friend 
who  has  just  spoken  has  stated,  none  of  the  arguments  re- 
specting the  benefit  of  trade  at  all  apply  to  a  question 
*  331  as  between  heir  and  executor  in  a  case  like  this,  *  where 
the  owner  of  the  fee  being  the  absolute  owner  of  the 
land,  and  of  the  machinery  erected  upon  it,  the  whole  of  it  is 
in  him,  and  he  may  dispose  of  it  as  he  shall  think  fit  for  the 
benefit  of  the  family. 

Then  with  reference  to  the  authorities  by  which  we  are 
bound  ;  whatever  speculative  notions  we  might  entertain  with 
respect  to  propriety  and  expediency,  if  we  entertained  a  differ- 
ent opinion  upon  that  subject,  all  the  cases  are  quite  uniform 
both  in  England  and  in  Scotland  to  show  that  such  property 
shall  go  to  the  heir.  The  only  case  the  other  way  which  has 
been  referred  to  is  that  of  the  cider-mill,  where  the  essential 
circumstance  is  left  entirely  in  doubt  whether,  in  fact,  the 
mill  was  fixed  to  the  freehold  or  not.  We  know  that  a 
cider-mill  is  not  necessarily  affixed  to  the  freehold,  a  familiar 
instance  of  which  is  given  in  the  Vicar  of  Wakefield,  where, 
when  a  match  was  proposed  between  one  of  the  Misses 
Primrose  and  young  Farmer  Flamstead,  Moses  said,  "  I  hope 
that,  if  my  sister  marries  young  Farmer  Flamstead,  he  will 
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lend  us  his  cider-mill."  I  take  it  that  the  cider-mill  there 
was  movable,  and  was  not  affixed  to  the  freehold,  but  might 
have  been  carried  from  the  farm  of  Farmer  Flamstead  to  the 
vicarage  of  the  Primroses.  Now,  this  possibility  was  felt  to 
be  so  strong  on  the  part  of  the  learned  and  able  counsel  who 
argued  for  the  appellant,  that  they  were  almost  driven  to 
admit,  that  in  this  case,  if  the  freehold  had  belonged  by 
hereditary  descent  to  Mr.  Dixon,  the  machinery  would  have 
gone  to  his  heir ;  but  the}^  said  the  land  was  purchased  by 
him  for  the  purposes  of  trade,  and,  therefore,  this  introduced 
a  new  distinction.  This  was  assuming  that,  if  a  great  pro- 
prietor, such  as  Lord  Londonderry,  in  the  county  of  Durham, 
were  to  erect  machinery  in  his  coal-works,  that  would  go  to 
the  heir,  and  not  to  the  executor  ;  but  that  if  a  person  bought 
a  piece  of  land  for  the  purpose  of  a  colliery,  and  erected 
machinery  upon  it,  his  having  bought  it  would  make  a  dis- 
tinction as  to  the  character  of  the  machinery.  There 
*  is  not  the  slightest  authol'ity  for  any  such  distinction,  *  332 
and  it  would  be  most  mischievous  if  we  were  at  all  to 
sanction  the  introduction  of  any  such  distinction.  It  would 
lead  to  great  mischief  and  infinite  litigation.  There  are  cases 
where,  as  between  partners,  when  land  is  used  as  part  of  the 
partnership  stock,  it  is  considered  as  personalty ;  but  in  those 
cases  the  land  itself,  the  very  soil,  is,  by  previous  agreement, 
declared  to  be  part  of  the  personalty,  as  well  as  any  machinery 
erected  upon  it.  The  arguments  that  were  urged  in  this  case 
by  the  appellant  would  lead  to  the  conclusion  that  all  the  land 
that  was  purchased  in  fee-simple  by  Mr.  Dixon,  and  belonged 
to  him  as  long  as  grass  shall  grow  and  water  run,  must  all  be 
personalty  just  as  much  as  the  machiner}^  erected  upon  the 
land.  I  have  no  doubt  at  all  that  the  principle  of  the  decision 
was  perfectly  correct.  A  distinction  was  attempted  to  be 
made  between  leasehold  and  freehold ;  but  when  we  bear  in 
mind,  that,  by  the  law  of  Scotland,  leasehold  is  realty,  and 
that  it  goes  to  the  heir,  that  distinction  entirety  fails.  I  am 
of  opinion,  therefore,  that  the  interlocutor  must  be  affirmed. 
I  am  very  glad,  and  I  think  it  is  creditable  to  the  respondent, 
that  he  did  not,  for  any  minute  pot-lid  or  miserable  chattel, 
bring  a  cross-appeal,  because  that  would  only  have  involved 
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the  case  in  fresh  difficulty,  and  caused  unnecessary  expense. 
I  therefore  entirely  agree  in  the  motion  that  this  interlocutor 
should  be  affirmed. 

Lord  Brougham.  —  I  omitted  to  consider  the  matter  last 
mentioned  from  pure  inadvertence ;  viz.,  as  to  the  leasehold, 
and  also  what  my  noble  and  learned  friend  near  me  adverted 
to,  as  to  the  rule  being  departed  from  for  the  benefit  of  trade, 
to  which  he  has  given  a  complete  answer.  It  does  not  apply 
to  this  case  in  the  slightest  degree.  The  argument  before 
Lord  Hardwicke  was  of  a  totally  different  description.  I  only 
mention  this  to  show  that  there  is  no  difference  of  opinion 
between  us  here.    I  omitted  it  from  inadvertence. 

The  interlocutor  was  affirmed,  with  costs. 
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1845. 

In  the  Matter  of  Heaviside's  Divorce  Bill. 
Divorce.    Delay  Explained. 

A  husband,  immediately  after  his  wife's  elopement,  brought  an  action 
and  obtained  a  verdict  for  damages  against  the  adulterer,  and  also 
proceeded  against  the  wife  in  the  Ecclesiastical  Court,  and  obtained  a 
divorce  there,  but  did  not  for  five  years  from  the  elopement  apply  for 
a  divorce  in  Parliament. 

The  delay  was  held  to  be  sufficiently  accounted  for  by  the  absence  of  the 
wife  in  America,  and  by  the  inability  of  the  husband,  in  consequence 
of  his  affliction,  to  attend  to  any  business.^ 

June  17,  1845. 

On  the  day  appointed  for  the  second  reading  of  the  bill, 
intituled  "  An  Act  to  dissolve  the  marriage  of  Richard  Heavi- 
side,  Esq.,  with  Mary,  his  now  wife,"  &c., 

Mr,  Austin  (with  whom  was  Mr.  Charles  Beavari)^  as 
counsel  for  the  petitioner,  opened  the  allegations  of  the  bill. 
From  his  statement,  and  from  the  evidence,  it  appeared  that 
Mr.  Heaviside  was  married  to  Miss  Mary  Spicer,  his  first 
cousin,  at  Bath,  in  the  month  of  July,  1824.  They  lived 
happily  together,  and  had  three  children  surviving.  In 
March,  1840,  Mrs.  Heaviside  eloped  from  her  husband's 
house  in  Brighton  with  the  Rev.  Dionisyus  Lardner ;  Mr. 
Heaviside  brought  an  action  against  him  for  criminal  con- 
versation, and  obtained  a  verdict,  at  the  next  ensuing  summer 
assizes,  for  8000/.  damages,  for  which,  and  for  the  costs,  judg- 
ment was  duly  entered  up,  but  not  executed  in  consequence 
of  Dr.  Lardner  having  left  the  country.    Mr.  Heaviside  also 

^  As  to  the  effect  of  delay  in  bringing  a  bill  for  divorce,  see  William- 
son V.  Williamson,  1  John.  Ch.  488;  Whittington  v.  Whittington,  2  Dev. 
&  Bat.  64  ;  2  Bish.  Mar.  &  Div.  (4th  ed.)  §  103  [410  et  seq.\ 
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took  immediate  proceedings  against  his  wife  in  the  Ecclesi- 
astical Court,  and  obtained  a  definitive  sentence  of  divorce 
d  mensa  et  thoro,  but  took  no  steps  to  sue  for  a  divorce  in 

Parliament  until  the  present  month  (June,  1845). 
*  334      *  The  reason  given  for  this  delay  by  the  counsel  vras, 

that  Mr.  Heaviside,  having  heard  that  his  wife  and 
Dr.  Lardner  had  gone  to  America  in  the  beginning  of  the 
year  1841,  and  believing  that  they  intended  to  reside  there 
permanently,  did  not  think  it  necessary  to  sue  for  a  parlia- 
mentary divorce ;  but  now  finding  that  they  had  arrived  in 
France  from  America,  and  were  within  reach  of  process,  and 
apprehending  also  that  they  might  come  to  England,  he  was 
induced,  for  the  protection  of  himself  and  his  legitimate 
children  against  a  spurious  issue,  to  apply  for  the  divorce. 

The  reason  given  for  the  delay  by  one  of  the  witnesses 
(uncle  to  the  lady,  and  to  Mr.  Heaviside  also)  was,  that 
"  Mr.  Heaviside's.  mind  was  so  upset,  he  was  so  completely 
beaten  down  with  his  misfortunes,  that  he  had  not  resolution 
to  think  of  any  thing,  or  to  do  any  thing,  for  years ;  and  it 
was  not  till  the  witness  urged  him  to  appeal  to  this  House 
that  he  would  hear  of  it  at  all,  and  then  witness  put  it  upon 
the  footing  of  his  children  growing  up  and  coming  out  in  life, 
and  that  it  would  be  a  great  misfortune  to  them  to  have  a 
mother  so  situated,  and  that  the  better  plan  would  be  to 
obtain  a  divorce  if  he  could." 

.  It  was  from  this  witness  that  Mr.  Heaviside  learned  that 
his  wife  and  Dr.  Lardner  had  arrived  from  America  at  Havre, 
and  thence  went  to  Paris  on  the  seventh  of  this  instant  month 
(June,  1845).  She  was  then  served  with  the  order  of  the 
House,  and  with  a  copy  of  the  bill. 

After  a  lengthened  cross-examination  of  the  witness  by 
several  peers  as  to  the  cause  of  delay,  and  answers  by  him 
to  the  effect  above  stated,  their  Lordships  were  satisfied. 
The  bill  was  read  a  second  time,  and  afterwards  passed. 


Mr.  C.  Beavan^  the  junior  counsel  for  Mr.  Heaviside,  in 
anticipation  of  the  objection  to  the  bill  on  the  ground 
*  335  of  delay,  had  collected  from  the  Journals  of  the  *  House 
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and  from  Divorce  Acts  a  great  number  of  cases,  in  which 
the  delay  had  been  longer,  and  not  so  Avell,  nor  at  all, 
accounted  for.  By  his  favour,  the  following  cases  have  been 
selected :  — 

Divorce  Acts,    Delay^  no  Objection. 

Thoroton's  Divorce  Act  (39  Geo.  3,  c.  78). 

The  adultery  was  in  1795  :  a  verdict  and  judgment  were  obtained  in  an 
action  for  damages  against  the  adulterer  the  same  year  ;  the  Act 
was  applied  for  and  passed  in  1799.  The  delay  was  not  accounted 
for. 

See  42  Lords'  Jour. ,  p.  174  ;  and  the  Act. 


Campbell's  Divorce  (39  Geo.  3,  c.  103). 

The  adultery  was  in  1788  ;  the  husband  was  then  in  India  ;  he  returned 
to  England,  and  brought  his  action,  and  got  a  verdict  for  damages 
against  the  adulterer  in  1792  ;  and  proceeded  for  a  divorce  in  the 
Ecclesiastical.Court  in  1796.  There  was  an  appeal  in  that  suit  ;  the 
Divorce  Act  was  applied  for,  and  passed  in  July,  1799. 

See  42  Lords'  Jour.,  p.  129  ;  and  the  Act. 


Tighe's  Divorce  (44  Geo.  3,  c.  68). 

The  adultery  was,  or  was  discovered,  in  1799,  and  an  action  was  then 
brought  against  the  adulterer  and  a  verdict  obtained.  The  Act  was 
applied  for,  and  passed  in  July,  1804.  No  reason  was  given  for 
the  delay. 

See  44  Lords'  Jour.,  pp.  585,  613  ;  and  the  Act. 


Massy' s  Divorce  (48  Geo.  3,  c.  76). 

The  wife's  elopement  was  in  January,  1804,  immediately  followed  by  an 
action  in  which  a  verdict  was  obtained  against  the  adulterer.  The 
Divorce  Act  was  passed  in  June,  1808.  The  delay  was  not  accounted 
for. 

See  46  Lords'  Jour.,  pp.  688,  705,  789  ;  and  the  Act. 


*LoRD  Cloncurry's  Divorce  Act  (51  Geo.  3,  c.  73).        *  336 

The  adultery  was  discovered  in  May,  1806  ;  the  Act  was  passed  in  1811  ; 

and  no  reason  given  for  the  delay. 
See  48  Lords'  Jour.,  p.  90  ;  Macqueen's  Pari.  Div.  607;  and  the  Act. 
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Best's  Divorce  (54  Geo.  3,  c.  49). 

The  adultery  was  discovered  in  July,  1808  ;  an  action  for  criminal  con- 
versation was  brought  in  the  same  year,  and  a  suit  in  the  Ecclesi- 
astical Court  in  1813  ;  the  Parliamentary  Divorce  Act  was  passed  in 
June,  1814. 

See  49  Lords'  Jour.,  pp.  815,  896,  990;  and  the  Act. 


Bloxam's  Divorce  (54  Geo.  3,  c.  47). 

The  discovery  of  the  adultery  was  in  August,  1804  ;  the  Act  was  passed 

in  June,  1814.    No  reason  was  given  for  the  delay. 
See  49  Lords'  Jour. ,  pp.  846,  990  ;  and  the  Act. 


Leigh's  Divorce  (58  Geo.  3,  c.  57). 

The  discovery  of  the  adultery  was  in  1811  ;  the  husband  was  in  prison  in 
France  ;  he  returned  to  England  in  1814,  in  poverty  ;  the  Act  was 
passed  in  1818. 

See  51  Lords'  Jour.,  p.  498;  Macqueen's  Pari.  Div.  623. 


Sullivan's  Divorce  (6  Geo.  4,  c.  80). 

The  husband,  a  minor,  was  separated  from  his  wife  in  1816  ;  he  came  of 
age  in  1819  ;  the  wife's  adultery  was  discovered  in  1821  ;  the  hus- 
band was  abroad  till  1822  ;  the  Divorce  Act  was  passed  in  July, 
1825. 

See  57  Lords'  Jour.,  pp.  965,  1048  ;  Macqueen's  Pari.  Div.  637. 


Lord  Lismore's  Divorce  (7  Geo.  4,  c.  55). 

The  adultery  was  in  1822  ;  the  Act  was  passed  in  1826. 
See  58  Lords'  Jour.,  75  ;  Macqueen's  Pari.  Div.  640. 


*  337        *  Mrs.  Turton's  Divorce  Act  (1  &  2  Will.  4,  c.  35). 

The  adultery  by  the  husband,  relied  on,  took  place  on  his  voyage  to 
India  in  1822  ;  Mrs.  Turton  returned  to  England  in  1824  ;  the  Act 
was  applied  for  and  passed  in  1830-1. 

See  63  Lords'  Jour.,  pp.  781,  824  ;  Macqueen's  Pari.  Div.  657. 


Allan's  Divorce  (4  &  5  Will.  4,  c.  41.) 

The  wife's  adultery  took  place  as  she  was  coming  from  India  in  1826  ; 

the  Act  was  applied  for  and  passed  in  1834. 
See  66  Lords'  Jour.,  Appendix,  368  ;  and  the  Act. 
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Coode's  Divorce  (2  &  3  Vict.  c.  54). 

The  wife  was  delivered  of  an  illegitimate  child  in  March,  1830,  and  in 
the  month  of  October  following  the  husband  came  to  England  and 
inquired  into  the  matter  ;  the  Act  was  passed  in  1839.  The  delay 
was  not  accounted  for. 

See  71  Lords'  Jour.,  A|)p.  626  ;  6  CI.  &  Fin.  567. 


The  Rev.  Dr.  Lardner's  Divorce  (2  &  3  Vict.  c.  53). 

The  adultery  of  the  wife  was  in  1820,  but  was  not  known  to  Dr.  Lardner 
until  1830,  when  the  adulterer  was  dead.  A  suit  was  instituted  in 
the  Ecclesiastical  Court  in  1832  ;  the  Divorce  Act  was  passed  in 
1839.  There  was  some  evidence  of  Dr.  Lardner's  poverty  to  account 
for  the  delay. 

See  71  Lords'  Jour.,  Appendix,  663  ;  6  CI.  &  Fin.  569. 


Mellin's  Divorce  (2  &  3  Vict.  c.  59). 

The  adultery  was  in  1835  ;  the  Act  was  passed  in  1839. 
See  71  Lords'  Jour.,  Appendix,  p.  670  ;  and  the  Act. 


Wyatt's  Divorce  (4  &  5  Vict.  c.  56). 

The  wife  quitted  her  husband  in  India  in  1825,  and  was  found  living 
with  the  adulterer  in  England  in  1833  ;  the  Act  was  passed  in  1841. 
There  was  evidence  of  the  husband's  inability  to  come  to  England. 

See  72  Lords'  Jour.,  Appendix,  p.  92  ;  and  the  Act. 


*  Warr's  Divorce  Act  (3  &  4  Vict.  c.  50).  *  338 

The  separation  of  the  husband  and  wife  was  in  1827  ;  the  adultery  of  the 
wife  in  1829.  She  was  convicted  of  bigamy,  and  had  a  child  in 
prison  in  1831.  There  was  no  action  at  law,  nor  suit  in  the  Ecclesi- 
astical Court  ;  the  Divorce  Act  was  passed  in  1840.  There  was 
evidence  of  the  husband's  poverty  till  1832,  but  that  he  was  in  good 
circumstances  from  that  time. 

See  72  Lords'  Jour.,  Appendix,  313  et  seq.]  and  the  Act. 


Deane's  Divorce  (3  &  4  Vict.  c.  49). 

The  adultery  was  in  1829 ;  the  Divorce  Act  was  passed  in  1840.  There 
was  here,  also,  some  evidence  of  the  husband's  poverty  to  account 
for  the  delay. 

See  72  Lords'  Jour.,  Appendix,  p.  322;  and  the  Act. 
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Close's  Divorce  (3  &  4  Vict.  c.  52). 

23d  October,  1834,  Mr.  Close  went  away.  The  wife's  adultery  was  in 
1835  ;  the  action  for  criminal  conversation  was  in  1838.  The  delay 
of  the  action  was  put  on  the  ground  that  the  defendant  could  not 
be  found.    The  Act  was  passed  in  1840. 

See  72  Lords'  Jour.,  Appendix,  p.  339;  and  the  Act. 

The  Divorce  Acts  above  referred  to  are  not  printed  with 
the  statutes,  either  general  or  local  and  personal ;  but  they 
are  printed  with  Naturalization  and  Estate  Acts,  and  a  col- 
lection of  these  is  placed  in  Lincoln's  Inn  Library. 


*339  *SIMMONS'S  DIVORCE. 

1845. 

In  the  Matter  of  Simmons' s  Divorce  Bill. 

Divorce.    HushancVs  Conduct. 

A  husband  lived* separate  from  his  wife  for  many  years,  without  making 
any  provision  for  her  maintenance  from  his  means,  which  were  suf- 
ficient. 

Held,  not  to  be  entitled  to  a  divorce,  though  the  adultery  of  the  wife  was 
clearly  proved.  • 

June  23,  26;  July  7,  1845. 

On  the  day  appointed  for  the  second  reading  of  the  bill, 
intituled  "  An  Act  to  dissolve  the  Marriage  of  Charles  Sim- 
mons with  Francis  Fanny,  his  now  wife,"  &c., 

Mr.  Austin^  counsel  for  the  petitioner,  in  opening  the  alle- 
gations of  the  bill,  stated  a  case  of  common  prostitution 
against  the  wife,  observing  that  on  that  account  the  husband 

^  See  2  Bish.  Mar.  &  Div.  (4th  ed.)  §  91  [400]. 
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was  unable  to  bring  an  action  of  damages  for  the  adultery 
against  any  person,  (a) 

It  appeared  from  the  evidence  given  in  support  of  the  alle- 
gations in  the  bill,  that  the  parties  were  married  by  license  at 
Great  Milton,  Oxfordshire,  in  the  year  1825,  the  husband 
being  then  an  apprentice  to  a  baker,  and  only  seventeen 
years  of  age,  the  woman  being  twenty-five,  and  representing 
herself  to  be  wealthy.  They  separated  after  six  months' 
cohabitation,  and  the  husband  became  valet  to  a  Mr.  Hene- 
age,  in  London,  subsequently  kept  a  gin-shop  in  West- 
minster, and  lastly  and  still  an  inn  at  Thame,  in  Oxfordshire. 
A  woman  named  Ann  Keeling,  who  had  been  his  fellow- 
servant  at  Mr.  Heneage's,  became  his  housekeeper  in  the 
gin-shop,  and  continued  still  with  him  in  that  capacity  ;  and 
he  kept  three  other  servants.  In  the  beginning  of  the  year 
1844,  he  set  persons  to  watch  his  wife's  conduct,  and 
those  persons,  in  their  examination  *  at  the  bar,  proved  *  340 
a  clear  case  of  street-walking  and  prostitution  against 
her. 

Mrs.  Simmons  having  attended  at  the  bar,  and  cross-ex- 
amined the  witnesses,  undertook,  if  the  House  would  give 
her  time,  to  produce  witnesses  who  would  prove  that  the 
husband  had  been  living  in  adultery  with  Ann  Keeling 
for  sixteen  years.  A  week  was  granted  to  her  for  that  pur- 
pose. 

On  the  appointed  day  she  produced  two  witnesses ;  the 
first,  the  son  of  the  said  Mr.  Heneage,  said  he  remembered 
the  husband  Simmons  when  he  was  valet  to  his  father  thirteen 
years  ago.  He  passed  as  a  single  man,  and  there  was  a  report 
that  he  was  then  cohabiting  with  Ann  Keeling,  his  fellow- 
servant.  It  was  reported  also  that  he  had  deserted  his  wife ; 
and  he  himself  (witness),  after  much  inquiry,  found  the  wife 
in  Mary-le-bone  parish  in  great  distress,  but  bearing  an  irre- 
proachable character.  He  reported  the  matter  to  the  parish 
authorities,  who  arrested  the  husband,  but  what  further  took 
place  witness  knew  not. 

The  other  witness  was  Augusta  Simmons,  who  said  she 


(a)  See  Coode's  Divorce,  6  CI.  &  F.  567. 
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was  the  daughter  of  Mrs.  Simmons  by  the  petitioner,  and 
sixteen  years  of  age.  The  parish  officers  took  herself  and 
her  mother  over  to  Thame  to  her  father's  inn,  and  he  refused 
to  take  them  in.  Ann  Keeling  was  there,  and  said  she  was 
Mrs.  Simmons.   Mr.  Simmons  was  not  then  present. 

Mr.  Simmons's  brother,  a  druggist  and  chemist,  residing  at 
Thame,  was  called  to  contradict  this  testimony,  and  said  he 
considered  Ann  Keeling  a  very  respectable  woman,  and  it 
was  by  his  advice  his  brother  took  her  to  be  his  housekeeper, 
and  he  paid  her  40/.  a  year.  The  witness  never  heard  her 
called  Mrs.  Simmons,"  and  had  no  reason  to  believe  that 
she  and  his  brother  were  living  together  improperly.  His 
brother  had  three  other  female  servants,  all  very  respectable, 

and  at  good  wages. 
*  341      *  Mr.  Simmons,  the  husband,  was  presented  at  the 

bar  to  answer  any  questions  the  House  might  be  pleased 
to  put  to  him.  After  answering  some  questions  put  to  him 
by  a  peer,  who  told  him  he  was  at  liberty  to  make  any  state- 
ment he  pleased  in  answer  to  the  imputations  made  against 
him  and  Ann  Keeling,  he  was  proceeding  to  make  such  state- 
ment, — 

Lord  Campbell  interposed,  and  said  that,  according  to  the 
standing  order,  No.  142,  and  to  the  usage  of  the  House,  the 
only  questions  that  could  be  put  to  the  husband,  petitioning 
for  a  Divorce  Act,  were  these  :  "  Whether  there  has  been  any 
collusion,  directly  or  indirectly,  on  his  part  relative  to  any  act 
of  adultery  that  may  have  been  committed  by  his  wife  ;  or 
whether  there  be  any  collusion,  directly  or  indirectly,  between 
him  and  his  wife,  or  any  other  person  or  persons,  touching 
the  said  bill  of  divorce,  or  touching  any  proceedings  or  sen- 
tence of  divorce  had  in  the  Ecclesiastical  Court  at  his  suit,  or 
touching  any  action  at  law  which  may  have  been  brought  by 
such  petitioner  against  any  person  for  criminal  conversation 
with  the  petitioner's  wife ;  and  also,  whether,  at  the  time  of 
the  adultery  of  which  such  petitioner  complains,  his  wife  was, 
by  deed  or  otherwise,  by  his  consent  living  separate  and  apart 
from  him,  and  released  by  him,  as  far  as  in  him  lies,  from  her 
conjugal  duty,  or  whether  she  was  at  the  time  of  such  adultery 
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cohabiting  with  him,  and  under  the  protection  and  authority 
of  him  as  her  husband." 

No  question  was  put  to  the  husband. 

Lord  Brougham  said,  that  upon  the  evidence  which  their 
Lordships  had  heard  in  this  case,  the  petitioner  was  not 
entitled  to  the  rehef  which  he  had  prayed  for.  Their  Lord- 
ships could  not  entertain  any  doubt  of  the  wife's  adultery, 
but  they  were  to  look  to  her  husband's  conduct  also,  and  say 
whether  that  did  not  disentitle  him  to  any  relief.  He  might 
or  might  not  be  guilty  of  criminal  cohabitation  with 
*  Ann  Keeling,  and  she  may  be  as  respectable  and  as  *  342 
well  conducted  as  any  other  woman  ;  it  was  not  on  the 
ground  of  adultery  with  her  that  he  (Lord  Brougham)  would 
move  their  Lordships  to  reject  this  bill ;  but  it  was  for  his 
conduct  to  his  wife,  having  separated  himself  from  her  more 
than  sixteen  years  without  looking  after  her,  without  making 
any  provision  for  her  maintenance,  without  allowing  her  one 
farthing,  while,  as  it  appeared  by  the  evidence,  he  was  in  very 
good  circumstances,  having  three  or  four  servants  in  the  con- 
duct of  his  business,  and  allowing  them  good  wages,  —  one 
of  them  so  much  as  40Z.  a  year.  His  Lordship,  in  moving 
that  the  bill  be  read  a  second  time  that  day  three  months, 
repeated,  and  he  wished  it  to  be  clearly  understood,  that  he 
did  so,  not  on  the  ground  of  the  husband's  adultery  with 
Ann  Keeling,  but  —  wholly  independent  of  that  charge,  and 
as  if  there  was  no  ground  whatsoever  for  it — on  the  evi- 
dence that  this  person  neglected  his  wife,  and  threw  her 
on  the  world  without  caring  what  became  of  her,  or  how 
she  was  supported,  or  allowing  her  any  thing  towards  her 
support. 

Lord  Campbell  expressed  his  concurrence  in  the  view  taken 
by  his  noble  and  learned  friend.  Without  considering  whether 
the  charge  of  recrimination  was  or  was  not  made  out,  and  even 
supposing  Ann  Keeling  was  perfectly  innocent,  his  Lordship 
thought  this  person's  conduct  in  neglecting  his  wife,  while  he 
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was  carrying  on  a  large  business  and  paying  servants  large 
wages,  did  disentitle  him  to  the  relief  he  asked  of  their  Lord- 
ships. 

The  motion  that  the  bill  be  read  that  day  three  months, 
was  put  and  agreed  to. 


*  343  *  HATFEILD  v.  PHILLIPS. 

1845. 

Alexander  Hatfeild  Plaintiff  in  Error. 

Lawrence  Phillips,  S.  Phillips,  J.  E.  ^ 

Larrieu,  Lewis  Eogers,  and  W.  >  Defendants  in  Error, 

Gray  ) 

Trover.    '•'Intrusting''''  Factor's  Act. 

A  foreign  owner  of  goods  consigned  them  to  a  factor  in  London,  to  whom 
he  indorsed  the  bill  of  lading  in  blank,  and  transmitted  it,  with  in- 
structions to  receive  and  sell  the  goods.  The  factor  received  the 
goods,  paid  the  freight  and  charges  thereon,  and  entered  them  in  his 
own  name  at  the  Custom-house,  by  reason  of  which,  and  without  the 
privity  or  express  assent  of  the  owner,  he  obtained  a  dock  warrant, 
which  he  pledged  for  advances  beyond  the  amount  for  which,  as  a 
factor,  he  had  a  hen  on  the  goods. 

Held^  that,  under  these  circumstances,  he  was  not  intrusted  with  the  " 
dock  warrant  within  the  meaning  of  the  second  section  of  the  Act 
6  Geo.  4,  c.  94. 

There  is  a  distinction  between  persons  intrusted  with  goods  and  with  the 
documents  mentioned  in  that  Act. 

An  intrusting  with  the  bill  of  lading,  for  the  purpose  of  the  sale  of 
goods,  is  not  an  intrusting  with  the  dock  warrant  which  represents 
those  goods ,  notwithstanding  that  the  possession  of  the  bill  of  lading 
enables  the  holder  of  it  to  obtain  possession  of  the  dock  warrant. 

February  18,  24;  June  24,  30;  July  1,  1845. 

This  was  an  action  of  trover,  originally  brought  by  Law- 
rence Phillips  and  others,  against  Alexander  Hatfeild  and  one 
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William  Tomlin,  since  deceased,  for  the  conversion  by  the 
defendants  of  certain  hogsheads  of  tobacco,  and  certain  dock 
warrants  belonging  to  the  plaintiffs. 

The  defendants  pleaded  three  pleas ;  first,  not  guilt}^ ; 
secondly,  that  the  plaintiffs  were  not  possessed  as  of  their 
own  property  of  the  said  tobacco  or  dock  warrants,  upon  both 
which  pleas  issues  were  joined  ;  and,  thirdly,  that  on  the  12th 
of  December,  1836,  certain  persons  carrying  on  trade 
under  the  name  and  firm  of  *  Warwick  &  Clagett,  were  *  344 
intrusted  with,  and  in  possession  of,  certain  dock  war- 
rants for  the  delivery  to  them,  or  their  order,  by  indorsement 
thereon,  of  certain  large  quantities  of  tobacco,  the  same  being 
the  goods  and  warrants  in  the  declaration  mentioned  :  and 
Warwick  &  Clagett  being  so  intrusted  and  in  possession,  &c., 
applied  to,  and  requested,  the  defendants  to  accept  for  them, 
Warwick  &  Clagett,  three  bills  of  exchange  (which  were 
fully  set  out  in  the  plea)  :  Warwick  &  Clagett  at  the 'same 
time  proposed  to  the  defendants,  to  deposit  with  the  defend- 
ants the  said  dock  warrants,  and  to  pledge  the  same  and  the 
tobacco  as  a  security  for  the  bills  of  exchange.  The  plea 
then  alleged  the  acceptance  by  the  defendants  of  the  bills  of 
exchange,  and  set  up  the  claim  of  the  defendants  to  detain, 
as  against  the  demand  of  the  plaintiffs,  the  dock  warrants 
and  tobacco,  by  virtue  of  the  aforesaid  pledging  thereof,  by 
Warwick  &  Clagett.  It  then  averred  that  the  defendants 
had  no  notice  that  Warwick  &  Clagett  were  not  the  actual 
and  bond  fide  owners  of  the  dock  warrants  and  tobacco,  and 
alleged  the  payment  of  the  bills  by  the  defendants,  and  that 
the  amount  thereof  had  not  been  repaid  to  the  defendants 
by  Warwick  &  Clagett ;  verification.  The  plaintiffs  replied 
de  injurid  to  this  plea.    Issue  thereon. 

The  cause  was  tried  before  Lord  Abinger,  at  the  London 
Sittings,  after  Trinity  Term,  1840,  and  the  plaintiffs  gave 
evidence  to  the  following  effect :  The  plaintiffs  were  the 
owners  of  354  hogsheads  of  tobacco,  which  had  been  shipped 
by  them  in  the  Ganges  from  Virginia,  in  October,  1836, 
and  consigned  to  Warwick  &  Clagett,  as  their  factors,  for 
sale.  The  vessel  arrived  at  London  on  the  21st  day  of  No- 
vember, 1836,  and  Warwick  &  Clagett  entered  the  tobacco  at 
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the  Custom-house  and  at  the  London  Docks,  where  it  was 
warehoused,  in  their  own  names.  Tobacco  is  usually  sold  in 
London  by  samples,  and  until  it  is  weighed  no  sample  can  be 
obtained,  nor  its  value  and  quality  be  ascertained. 
*  345  The  plaintiffs  never  gave  any  instructions  *  to  War- 
wick &  Clagett  to  take  out  dock  warrants  for  this 
tobacco.  The  mode  of  selling  tobacco  warehoused  in  the 
London  Docks  is  by  delivery  order,  or  by  dock  warrants,  at 
the  option  of  the  owner,  and  a  dock  warrant  is  not  only 
unnecessary  for  the  purpose  of  effecting  a  sale  of  tobacco, 
but  where  the  quantity  to  be  sold  is  large,  as  in  the  present 
case,  is  unusual  and  inconvenient.  A  person  in  whose  name 
goods  are  entered  at  the  docks  can  obtain  dock  warrants  or 
give  delivery  orders  for  them  at  his  option.  The  plaintiffs 
did  not  know  till  the  8th  February,  1837,  when  Warwick  & 
Clagett  stopped  payment,  that  any  dock  warrant  had  been 
taken  out. 

For  the  defendants  evidence  was  given  to  the  following 
effect :  Before  the  ship  containing  the  tobacco  arrived,  a  bill 
of  lading  was  forwarded  by  the  plaintiffs  to  Warwick  & 
Clagett,  by  which  the  tobacco  was  made  deliverable  to  order 
or  assigns,  and  which  was  indorsed  in  blank.  The  bill  of 
lading  was  enclosed  in  a  letter  from  the  plaintiffs  to  Mr, 
Warwick,  which  letter  contained  the  following  directions  : 
"  You  will,  in  the  disposition  of  this  tobacco,  be  governed  by 
the  direction  of  our  Mr.  Lewis  Rogers,  of  Havre,  to  whom, 
by  agreement,  the  parties  have  committed  the  charge.  You 
will  place  the  proceeds  of  sales  to  our  credit,  or  account  to 
our  Mr.  Rogers  for  same,  as  may  be  agreed  upon  by  you  and 
him."  On  the  arrival  of  the  ship,  the  tobacco  was  landed 
and  warehoused  by  Warwick  &  Clagett,  in  their  own  names, 
and  they  paid  the  freight  and  charges  thereon.  On  the  12th 
of  December,  1836,  Warwick  &  Clagett  applied  to  the  de- 
fendants to  lend  them  a  large  sum  of  money  upon  the  secu- 
rity of  dock  warrants,  and  on  the  same  day,  and  whilst  the 
negotiation  was  pending,  took  out  a  dock  warrant  for  the 
tobacco  in  question  (as  well  as  for  a  large  quantity  of  other 
tobacco  not  belonging  to  the  plaintiffs),  for  the  purpose  of 
pledging  this  dock  warrant  with  the  defendants  as  a  secu- 
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rity  for  the  advance  of  the  said  sum  of  money.    The  ad- 
vance was  made  on  the  security  of  the  dock  warrant, 
*  which  was  delivered,  having  been  first  indorsed  in   *  346 
blank  by  Warwick  &  Clagett  to  the  defendants. 

Upon  this  evidence,  the  only  question  which  arose  at  the 
trial  was,  whether  Warwick  &  Clagett  had  or  had  not  been 
intrusted  with  the  dock  warrant,  within  the  meaning  of  the 
second  section  of  the  Factors'  Act,  6  Geo.  4,  c.  94.  (a)  For 
the  defendants  it  was  contended  that  the  said  tobacco,  being 
consigned  to  Warwick  &  Clagett  for  sale,  and  they  having  the 
possession  of  the  bill  of  lading,  and  having  thereby  the  means 
of  obtaining  dock  warrants,  must,  as  a  necessary  conclusion 
of  law,  be  considered  authorized  to  take  out  such  dock  war- 
rant, and  intrusted  with  the  dock  warrant,  within  the  mean- 
ing of  the  statute.  The  defendants  required  the  Lord 
Chief  *  Baron  to  direct  the  jury  that  the  matters  so  *  347 
given  in  evidence  for  the  defendants  established  con- 
clusively, as  a  matter  of  law,  that  the  said  Warwick  &  Clagett 
were  intrusted  with,  and  in  possession  of,  the  said  dock  war- 
rant, and  to  bar  the  plaintiffs  of  their  action.    But  the  Lord 

(a)  By  the  second  section  of  which  it  is  enacted,  "  That  any  person 
or  persons  intrusted  with,  or  in  possession  of,  any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse-keeper's  certificate,  wharfinger's  cer- 
tificate, warrant,  or  order  for  delivery  of  goods,  shall  be  deemed  and 
taken  to  be  the  true  owner  or  owners  of  the  goods,  wares,  and  merchan- 
dise, described  and  mentioned  in  the  said  several  documents  hereinbefore 
stated  respectively,  or  either  of  them,  so  far  as  to  give  validity  to  any 
contract  or  agreement  to  be  made  or  entered  into  by  such  person  or  per- 
sons so  intrusted  and  in  possession,  as  aforesaid,  with  any  person  or 
persons,  body  or  bodies,  politic  or  corporate,  for  the  sale  or  disposition  of 
the  said  goods,  wares,  and  merchandise,  or  any  part  thereof,  or  for  the 
deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  security  for  any  money 
or  negotiable  instrument  or  instruments,  advanced  or  given  by  such  per- 
son or  persons,  body  or  bodies,  politic  or  corporate,  upon  the  faith  of 
such  several  documents,  or  either  of  them  :  provided  such  person  or 
persons,  body  or  bodies,  politic  or  corporate,  shall  not  have  notice  by 
such  documents,  or  either  of  them,  or  otherwise,  that  such  person  or 
persons  so  intrusted,  as  aforesaid,  is  or  are  not  the  actual  and  bond  Jide 
owner  or  owners,  proprietor  or  proprietors,  of  such  goods,  wares,  or 
merchandise,  so  sold  or  deposited,  or  pledged,  as  aforesaid,  any  law, 
usage,  or  custom  to  the  contrary  thereof,  in  any  wise  notwithstanding." 
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Chief  Baron  stated  his  opinion  to  the  jurors,  that  upon  the 
issue  joined  in  that  record,  they  had  to  tr}^  whether  or  not 
Warwick  &  Clagett,  who  pledged  the  goods,  were  intrusted 
by  the  plaintiffs  with  the  dock  warrant;  that  if  they  were, 
then  the  defendants  were  entitled  to  a  verdict ;  if  they  were 
not,  that  then  they  were  not  so  entitled  ;  that  a  man  once 
intrusted  with  a  bill  of  lading  was  not,  therefore,  intrusted 
with  all  he  might  do  by  means  of  that  bill  of  lading  ;  that  it 
was  not  a  legal  inference  from  the  fact  that  a  man  was 
intrusted  with  a  bill  of  lading,  that  he  thereby  became 
intrusted  with  all  the  other  documents  which  the  possession 
of  the  bill  of  lading  might  enable  him  to  obtain  ;  nor  did  the 
possession  of  the  bill  of  lading,  as  a  matter  of  law,  show  that 
he  was  intrusted  with  the  dock  warrant ;  that  this  was  not 
an  inference  of  law,  but  one  of  fact,  and  that  the  jurors 
would  consider  whether  they  could  draw  that  inference  in 
this  case.  His  Lordship,  after  commenting  at  length  on  the 
facts  of  the  case,  and  explaining  to  the  jury  by  example  what 
w^ould  amount  to  an  intrusting,  in  point  of  fact,  stated  that 
the  mere  possession  of  the  bill  of  lading  did  not,  as  a  matter 
of  law,  authorize  Warwick  &  Clagett  to  take  out  this  dock 
w^arrant ;  that  the^  argument  of  the  defendants'  counsel 
seemed  to  be,  that  they  were  intrusted  with  the  bill  of  lad- 
ing, and  therefore  they  were  intrusted  by  implication  with 
all  that  the  possession  of  the  bill  of  lading  or  of  the  goods 
might  enable  them  to  do,  but  that  he  did  not  agree  to  that  as 
a  matter  of  law.  His  Lordship  then  left  it  to  the  jury  to  say 
whether,  upon  the  whole  evidence,  the  plaintiffs  did  intrust 
Warwick  &  Clagett  with  the  dock  warrant  they  obtained ;  if 
not,  the  plaintiffs  would  be  entitled  to  the  verdict ; 
*  348  but  if  the  *  jurors  were  of  opinion  that,  in  point  of  fact, 
Warwick  &  Clagett  were  so  intrusted,  then  the  de- 
fendants would  be  entitled  to  the  verdict.  The  counsel  for 
the  defendants  required  the  Chief  Baron  to  state  to  the  jury 
what,  in  point  of  law,  was  an  intrusting  with  a  dock  warrant 
within  the  meaning  of  the  6  Geo.  4,  c.  94,  §  2,  which  he 
declined  to  do,  on  the  ground  that  it  was  not  an  inference  of 
law,  but  was  a  matter  of  fact ;  and  he  further  stated,  that  he 
considered  that  the  intrusting  must  be  with  the  privity  and 
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consent  of  the  person  supposed  to  intrust,  expressed  or  im- 
plied. The  jury  found  for  the  plaintiffs  on  all  the  issues,  and 
assessed  the  damages  at  10,589?.  16s.  4:d.  A  bill  of  excep- 
tions was  tendered  and  sealed,  and  judgment  was  signed  in 
the  Court  of  Exchequer  in  Michaelmas  Term,  1840. 

Error  having  been  brought  in  the  Court  of  Exchequer 
Chamber  upon  the  bill  of  exceptions,  the  case  was  argued  on 
the  13th  and  14th  December,  1841.  (a)  The  Court  took 
time  to  consider  the  judgment,  and  on  the  21st  February, 
1842,  Lord  Denman  delivered  the  unanimous  judgment  of  the 
Court,  affirming  that  of  the  Court  of  Exchequer.  (5)  The 
present  writ  of  error  was  then  brought. 

The  arguments  in  this  case  were  begun  in  February,  but 
after  the  case  had  been  part  heard,  they  were  suspended,  and 
the  case  was  ordered  to  be  argued  before  the  Judges.  The 
Judges  were  accordingly  summoned  :  and  Lord  Chief  Justice 
TiNDAL,  Justices  Patteson,  Williams,  Coleridge, 
WiGHTMAN,  Maule,  Coltman,  and  Creswell  ;  *  and  *  349 
Barons  Parke,  Alderson,  Eolfe,  and  Platt,  at- 
tended. 

Mr.  Kelly  and  Mr.  Worthy  (^Sir  J.  Bayley  was  with  them) , 
for  the  plaintiff  in  error.  —  The  greatest  difficulty  in  this  case 
arises  from  the  simple  fact,  that  the  judgment  of  a  Court  has 
already  put  a  construction  on  the  6  Geo.  4,  c.  94.  But  it  is 
submitted  that,  when  that  statute  comes  to  be  examined,  its 
terms,  though  not,  perhaps,  perfectly  clear,  will  not  bear  out 
that  construction.  A  bill  of  lading  makes  the  goods  deliver- 
able to  order ;  or,  in  other  words,  to  the  assignee  of  the  party 
who  holds  it.  In  this  case  there  was  an  assignment  by  an 
unqualified  bill  of  lading,  which  vested  in  the  holder  of  that 
instrument  the  right  to  the  possession  of  the  goods.  The 
tobacco  here  was  consigned  for  the  purpose  of  sale.  War- 

(a)  Before  Lord  Denman,  C.  J.,  Lord  Chief  Justice  Tindal,  and 
Justices  Patteson,  Williams,  Coleridge,  Coltman,  aud  Maule. 

(&)  9  M.  &  W.  647,  11  L.  J.  N.  s.  (Ex.)  425.  See  the  same  question 
raised  in  another  action  brought  in  a  different  form,  but  arising  between  the 
same  plaintiffs,  out  of  another  pledging  of  a  warrant  for  tobacco  received  by 
a  different  vessel.    Phillips  v.  Huth,  6  M.  &  W.  572;  10  L.  J.  n.  s.  Ex.  65. 
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wick  &  Clagett  were  to  sell  it ;  they  were  not  only  factors 
but  were  themselves  merchants,  and  when,  therefore,  the 
tobacco  arrived  it  was  warehoused  in  their  names.  The 
bill  of  lading  then  became  a  dead  letter ;  it  was  functus 
officii.  These  persons  were  in  the  same  manner,  and  for 
the  same  purpose,  consignees  of  tobacco  belonging  to  other 
persons  besides  the  plaintiffs ;  they  were  the  consignees  of 
the  whole  cargo,  and  they,  therefore,  took  out  a  dock  war- 
rant, which  is  the  usual  course  when  the  whole  cargo  and  not 
merely  a  part  of  it  is  intended  to  be  sold.  The  delivery 
order  is  taken  out  when  only  a  part  of  the  cargo  is  to  be  dis- 
posed of.  The  course  pursued  in  this  case  was,  therefore, 
justified  in  every  way  by  the  circumstances  of  the  consign- 
ment. To  all  the  world  Messrs.  Warwick  &  Clagett,  appeared 
to  be  the  owners  of  the  tobacco,  entitled  to  sell  it,  and  acting 
as  if  such  was  their  intention.  On  the  day  on  which  they 
took  out  the  delivery  orders,  they  pledged  the  dock  warrants 

to  Hatfeild  &  Co.  for  a  large  advance  of  money.  It  is 
*  350  not  suggested  *  that  these  persons  had  any  knowledge 

that  Warwick  &  Clagett  were  not  the  true  owners  of 
the  tobacco.  Under  these  circumstances,  the  question  is, 
whether  the  plaintiffs,  the  consignors  from  abroad,  by  intrust- 
ing Warwick  &  Clagett  with  these  goods  for  the  purpose  of 
sale,  must  not  be  taken  to  have  intrusted  them  with  either 
the  dock  warrant  or  the  delivery  orders.  Into  one  or  the 
other  of  these  the  bill  of  lading  must  have  been  transmuted 
for  the  purpose  of  doing  that  which  the  consignors  intended 
when  they  sent  the  goods  to  this  country  ;  namely,  selling 
them  to  a  bond  fide  purchaser.  No  sale  could  have  been  car- 
cried  into  effect  without  such  a  change  in  the  symbol  of  the 
property.  It  must,  therefore,  be  admitted,  that  Warwick  & 
Clagett  were  intrusted  with  the  bill  of  lading  for  the  purpose 
of  making  this  change. 

[The  Lord  Chancellor. —  Is  not  the  question  this,  whether 
the  delivery  of  the  bill  of  lading  is  an  evidence  of  intrusting 
with  the  dock  warrants.] 

It  is  something  more.    As  the  consignment  was  for  the 
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purposes  of  sale,  and  as  a  sale  can  only  be  effected  by  a  dock 
warrant  or  a  delivery  order,  the  question  is,  whether  the 
intrusting  with  the  bill  of  lading  was  not  an  intrusting  for 
the  purpose  of  an  absolute  disposal  of  the  goods. 

The  cases  on  this  matter  are  not  numerous.  The  first  in 
point  of  date  is  that  of  Paterson  v.  Tash^  (a)  which  will,  no 
doubt,  be  much  relied  on  by  the  other  side.  The  report  of 
that  case  is  in  these  words :  "  It  was  held  by  C.  J.  Lee  that, 
though  a  factor  has  power  to  sell,  and  thereby  bind  his  prin- 
cipal, yet  he  cannot  bind  or  affect  the  property  of  the  goods 
by  pledging  them  as  a  security  for  his  own  debt,  though  there 
is  the  formality  of  a  bill  of  parcels  and  a  receipt."  The  first 
observation  on  that  case  is,  that  it  is  defectively  reported. 
There  is  no  statement  whether  the  goods  had  been 
consigned  to  the  factor  for  *  sale  or  for  pledge  —  with  *  351 
a  restricted  or  with  an  unlimited  authority.  Yet, 
without  a  knowledge  of  what  was  the  fact  in  that  respect, 
the  judgment  is  incapable  of  a  just  application.  Still  it  may 
be  admitted,  that  that  case  was  long  acquiesced  in,  and  de- 
cisions were  founded  upon  it ;  but,  at  the  same  time,  it  was 
so  opposed  to  the  usage  of  trade,  that  there  was  a  great 
struggle  perpetually  going  on  between  commercial  practice 
and  law  upon  this  very  matter.  At  length  the  legislature 
altered  the  law,  and  the  plaintiff  in  error  may  safely  admit 
the  force  and  authority  of  the  previous  decisions,  since  the 
fact  of  that  alteration  shows  that  no  one  of  them  can  apply  to 
him. 

[The  Lord  Chancellor.  —  As  I  understand  this  case  in 
the  Court  below,  (5)  it  decides  that  possession  of  the  bill  of 
lading  is  not  sufficient  to  give  the  factor  a  power  over  the 
goods ;  that  there  must  be  an  intrusting  with  the  symbol  of 
the  goods,  the  dock  warrant,  or  delivery  order,  and  that 
whether  there  is  an  intrusting  or  not,  is  a  question  of  fact  for 
the  jury.  There  is  one  other  question ;  namely,  whether 
employing  a  factor  to  sell,  and  delivering  to  him  a  bill  of 
lading,  by  means  of  which  he  may  obtain  possession  of  the 

(a)  2  Str.  1178.    See  a  note  on  this  case,  4  Man.  &  Gr.  307. 
(&)  9  M.  &  W.  647. 
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dock  warrants,  by  which  a  sale  can  be  completed  by  deliv- 
ery, is  to  be  considered  an  intrusting  him  with  the  dock 
warrants.] 

That  is  the  main  question  here,  and  the  plaintiff  in  error 
upon  that  question  contends,  that  where  a  foreign  consignor 
consigns  goods  to  a  factor  in  this  country,  by  bills  of  lading 
indorsed  in  blank,  and  so  consigns  them  for  the  purposes  of 
sale,  he  does  intrust  the  consignee  not  merely  with  the  bill 
of  lading,  but  with  whatever  will  enable  him  to  get  posses- 
sion of  the  goods,  and  consequently  intrusts  him  with  the 
goods  themselves.    The  words  of  the  second  section  of  the 

6  Geo.  4,  c.  94,  do  not  seem  doubtful  upon  this  point. 
*  352  A  person  who,  by  the  *  act  of  the  consignor  and  by 

his  representations,  acquires  absolutely  a  power  of  dis- 
posing of  the  goods,  and  of  every  description  of  document 
which  can  represent  them,  must  be  said  to  be  intrusted  with 
the  documents  and  with  the  goods.  To  say,  under  such  cir- 
cumstances, that  the  factor  is  not  intrusted  by  the  owner,  is 
to  defeat  the  object  of  the  statute,  and  to  enable  the  owner 
of  the  goods,  or  the  factor,  or  both  together,  to  commit 
frauds  without  limit  upon  persons  whom  the  legislature  in- 
tended to  take  under  its  protection.  A  bill  of  lading  sent  to 
a  factor  in  the  form  adopted  in  this  case  gives  him  the  actual 
power  to  dispose  of  the  goods. 

[The  Lord  Chancellor.  —  The  moment  the  goods  were 
delivered  the  bill  of  lading  had  done  its  office,  and  there  was 
an  end  of  that ;  could  the  factors  pledge  the  specific  goods  ? 
They  had  instructions  to  sell ;  could  they  sell  without  ob- 
taining a  dock  warrant  or  a  delivery  order  ?] 

No  ;  they  must  have  one  or  the  other,  unless  they  went  out 
of  the  usual  course  of  business. 

[The  Lord  Chancellor. — According  to  the  usual  course 
of  trade,  were  they  to  wait  for  particular  orders  to  sell  ?] 

They  were  not. 
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[The  Lord  Chancellor.  —  When  a  party  gives  general  in- 
structions to  sell  he  gives  instructions  to  do  all  that  is  neces- 
sary for  that  purpose.  Might  the  factor  then  at  once  get  the 
dock  warrant  or  the  delivery  order,  and  if  he  did  so,  might 
he  pledge  it?] 

He  might ;  and,  therefore,  it  is  contended  that  all  these 
matters  bring  this  case  clearly  within  the  statute.  All  the 
instruments  mentioned  in  the  statute  are  in  constant  use 
among  merchants. 

[The  Lord  Chancellor.  —  But,  according  to  the  letter 
sent  with  the  bill  of  lading,  the  factor  Avas  not  to  do  any 
thing  till  he  got  directions  from  Mr.  Rogers.] 

That  was  not  because  there  was  no  general  intrusting  with 
the  goods,  but  because  particular  circumstances  in  the  case 
required  such  an  arrangement.  There  had  been  in  this  case 
the  union  of  two  or  three  different  firms  for  the  pur- 
pose of  one  trading,  and  it  was,  therefore,  deemed  *ad-  *  353 
visable  to  have  frequent  recurrence  to  the  parties  in 
Europe  as  to  the  mode  and  time  of  selling  this  tobacco. 

[Lord  Brougham.  —  The  letter  is  strong :  "  You  will  be 
directed  by  Mr.  Rogers,  to  whom,  by  agreement,  the  parties 
have  intrusted  the  charge." 

The  Lord  Chancellor.  —  Suppose  Rogers  had  said,  "  the 
market  is  very  bad  with  you  just  now,  send  the  cargoes  over 
to  Havre,"  he  must  have  done  it.  This  case  is  not,  there-  v 
fore,  like  the  simple  case  of  sending  goods  with  a  bill  of 
lading,  and  desiring  a  sale,  for  that  would  be  a  general 
authority .  to  sell ;  but  here  the  factor  is  to  wait  for  the 
directions  of  Mr.  Rogers.  The  factor  is  to  get  possession 
of  the  goods  by  the  bill  of  lading,  but  having  done  that,  he 
is  not  to  do  any  thing  else  except  upon  directions  from  a 
third  person.] 

That  is  not  quite  what  is  meant!.   If  he  got  directions  from 
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Eogers,  he  was  to  obey  them ;  but  if  he  did  not,  he  was  at 
liberty  to  act  without  them.  But  assuming  it  to  be  (which 
it  was  not)  an  absolute  prohibition  on  the  part  of  the  con- 
signors to  sell  the  goods  without  the  consent  of  Mr.  Rogers, 
that  would  not  be  any  prohibition  against  taking  them  for 
the  purpose  of  pledging.  And  at  all  events,  whatever  might 
be  the  private  arrangements  between  the  parties  themselves, 
the  factors  here  were  publicly  invested  with  the  possession  of 
the  goods,  and  with  the  authority  to  deal  with  them.  They 
were  therefore  in  the  situation  in  which  the  statute  protected 
those  who  dealt  with  them.  They  were  "  intrusted  with  and 
in  possession  of  the  bill  of  lading."  The  statute  meant  that 
the  lender  of  money,  lent  on  such  security  as  this,  should  not 
be  bound  to  inquire  whether  the  man  who  appeared  to  have 
possession  of  the  goods  was  or  was  not  legally  as  against  all 
the  world  enitled  to  that  possession. 

[The  Lord  Chancellor.  —  The  object  of  the  statute  was 
to  protect  the  owner  of  the  goods ;  but  at  the  same  time  it 
said  to  him,  if  you  intrust  a  man  with  them  you  must  take 
the  consequences  of  so  intrusting  him.  The  question  is,  was 
there  any  intrusting  ?] 

*  354      *  There  was  in  this  case  ;  the  general  nature  of  the 
authority  given  shows  this. 

[The  Lord  Chancellor.  —  But  suppose  the  owner  sends  a 
bill  of  lading  with  instructions  to  the  factor  not  to  sell  the 
goods  for  six  months,  he  would  have  authority  to  get  the 
■■    goods,  but  not  to  dispose  of  them.] 

That  supposition  seems  to  confound  authority  with  power,  — 
the  authority  to  get  the  goods  with  the  power  to  dispose  of 
them.  The  owner  might  send  the  bill  of  lading,  and  yet 
order  the  factor  not  to  possess  himself  of  the  goods  for  a 
limited  time.  In  that  way  the  factor  would  not  have  the 
means  or  power  of  getting  the  goods. 

[The  Lord  Chancellor.  —  But  he  might  get  the  goods, 
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and  yet  not  have  the  power  of  dealing  with  them.  I  do  not 
think  that  he  is  intrusted  merely  because  he  has  the  power 
to  do  what  the  owners  have  ordered  him  not  to  do.] 

But  the  authority  to  sell  and  the  power  to  sell  must  not 
be  confounded,  at  least  not  where  the  interests  of  third  par- 
ties are  to  be  affected.  Here  the  factors  were  intrusted  with 
the  power.  They  received  the  bill  of  lading  which  gave 
them  an  absolute  power  over  the  goods.  It  was  not  for  third 
parties  to  ask  whether  they  were  authorized  to  exercise  that 
power. 

[The  Lord  Chancellor.  —  But,  as  was  well  argued  by 
Mr.  Orompton  in  the  Court  of  Exchequer  in  the  first  case 
arising  out  of  these  transactions,  (a)  A  mere  enabling  is 
not  an  intrusting.  Suppose  I  give  a  man  the  key  of  my 
bureau  in  order  to  go  and  bring  out  of  it  particular  papers, 
and  he  takes  out  of  it  other  papers,  can  it  be  said  that  I  in- 
trust him  with  the  latter  because  by  giving  him  the  key  I 
enabled  him  to  obtain  them  ?  "] 

That  is  not  quite  in  point  here.  If  a  foreign  consignor 
sends  goods  with  a  bill  of  lading,  and  instructions  to  sell, 
that  is  an  implied  authority  to  do  all  that  is  necessary  for  that 
purpose,  and  the  consignee  must  be  considered  as  intrusted 
with  the  goods,  because  without  being  so  intrusted  he 
could  not  carry  into  effect  the  orders  of  his  *  principal.  *  355 
The  legislature  so  deemed  it,  and  for  the  protection  of 
third  parties,  intended  to  put  on  the  same  footing  as  well 
pledges  of  the  symbols  of  goods  as  pledges  of  the  goods  them- 
selves. 

Whenever  a  factor  is  intrusted  with  the  bill  of  lading,  and 
with  the  symbols  of  the  goods,  he  is  intrusted  with  the  goods 
themselves.  It  was  well  known  to  the  framers  of  the  statute, 
that  the  goods  themselves  were  never  pledged  except  by  the 
pledge  of  the  instruments  that  were  the  sjmibols  of  them  ; 
and  therefore  the  statute  only  uses  words  which  indicate  a 


(a)  Phillips  V.  Huth,  6  M.  &  W.  572,  587. 
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dealing  with  the  goods  by  means  of  the  instruments  which 
are  the  symbols  of  the  goods.  And  here  it  is  to  be  observed 
that  the  authority  is  not  limited  to  the  bill  of  lading ;  for  the 
trust  which  the  sending  of  that  document  implies  has  not 
expired,  but  still  continues,  though  the  direct  effect  of  the 
bill  of  lading  may  have  been  satisfied  by  the  landing  of  the 
goods. 

In  this  case  "Warwick  &  Claggett  were  the  factors  of  the 
owners  of  the  goods.  That  very  character  of  itself  implies 
that  they  were  intrusted  with  the  goods.  A  factor  is  a  trus- 
tee for  his  principal.  Mace  v.  CadelL  Qa)  In  Martini  v. 
Coles^  (b}  Lord  Ellenboeough  treats  him  as  a  person  to 
whom  are  confided  the  goods  and  the  affairs  of  the  principal. 
Bell,  in  his  "  Commentaries  on  the  Laws  of  Scotland,"  (c) 
adopts  the  same  doctrine,  and  shows  that  a  factor  is  distin- 
guished from  a  broker  by  being  intrusted  with  goods  as  if 
they  were  his  own. 

Crawshay  v.  Thornton  (cZ)  shows  the  manner  in  which  the 
Courts  of  Equity  treat' a  factor.  That  was  an  application  in 
an  interpleader  suit ;  and  it  was  held  that  where  the  factor 
had  declared  that  he  held  goods  at  the  disposal  of  C,  he 
could  not  afterwards,  when  the  goods  were  claimed  by  D., 
maintain  a  bill  of  interpleader  against  C.  and  D. 
*  356  *  The  rule  in  that  case  was  founded  on  Stodart  v. 

Dunken,  (e)  the  principle  of  which  was  recognized 
in  Hawes  v.  W.atson^  (^)  and  is  justified  by  the  authority  of 
Pickering  v.  Busk,  (li) 

The  supposition  in  the  Court  below  was  that  the  legislat- 
ure did  not  intend  to  protect  the  pledging  of  goods  because 
they  could  not  be  ear-marked,  and  only  meant  to  extend  the 
provisions  of  the  statute  to  the  pledging  of  the  symbols  of 
goods.  This  is  an  erroneous  view  of  the  statute,  and  of  the 
intention  of  the  legislature.  That  intention  was  to  protect 
merchants  and  others  who  should  enter  into  contracts  with 
the  apparent  owners  of  goods,  —  persons  who  had  been  in- 

(a)  Per  Lord  Mansfield,  Cowp.  232.       (&)  1  Maule  &  S.  140. 
(c)  Vol.  I.,  pp.  195  et  seq.,  385  et  seq.        Id)  2  Myl.  &  Cr.  1. 
(e)  2  Camp.  344.  (g)  2  B.  &  C.  540. 

(h)  15  East,  38. 
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trusted  by  the  real  owners  with  the  apparent  ownership  of 
these  goods,  an^  who  by  means  of  that  trust  were  able  to 
obtain  contracts  and  to  gain  credit,  —  credit  which  was  given 
in  consequence  of  this  apparent  possession  of  the  goods.  To 
put  a  proper  construction  on  an  Act  of  Parliament,  supposing 
it  capable  of  bearing  more  than  one  construction,  the  previous 
state  of  the  law  ought  to  be  considered,  and  attention  ought 
to  be  directed  to  the  question,  —  what  was  the  evil  which 
that  state  of  the  law  permitted,  and  which,  therefore,  re- 
quired to  be  remedied  ?  Applying  that  rule  to  the  task  of 
construing  this  statute,  its  meaning  will  be  plain.  Goods  of 
immense  value  are  daily  consigned  by  owners  abroad  to  a 
factor  here  who  makes  large  advances  on  these  goods  by  ac- 
cepting bills.  The  factor  may  not  wish  to  secure  himself  by 
a  sale  of  the  goods  ;  for  such  a  sale  may  lower  the  price  in 
the  market,  and  in  that  way  be  injurious  to  the  interests  of 
the  parties  concerned.  But  the  factor  has  to  meet  the  bills 
he  has  accepted  for  the  ow^ner,  and  he  can  only  do  this  by 
raising  money  in  another  way,  namely,  by  pledging  the  goods. 
The  bill  of  lading  comes  to  an  end  the  moment  the 
freight  is  paid  and  the  goods  delivered  ;  *  the  trust  *  357 
then  is  of  the  goods  themselves.  The  goods  remain 
in  the  docks,  the  dock  warrant  is  the  acknowledgment  of 
the  dock  company  that  the  goods  are  held  for  the  holder  of 
that  warrant,  the  possession  of  which,  if  the  goods  were  con- 
sumed by  fire,  would  enable  those  possessed  of  it  to  recover 
from  the  insurance  office.  On  goods,  the  title  to  which  is 
thus  in  the  hands  of  a  particular  individual,  money  is  ad- 
vanced without  hesitation.  It  is  equally  the  interest  of  the 
owner  and  the  factor  that  advances  thus  made  should  be  pro- 
tected, and  though  frauds  may  possiblj^  in  some  instances 
be  practised,  yet  if  it  was  not  in  the  power  of  a  possessor  of 
goods  to  raise  money  on  them  in  this  manner,  many  transac- 
tions of  great  importance  could  not  be  carried  on. 

It  is  clear  that  it  was  the  intention  of  the  legislature  to 
protect  all  such  pledges,  w^hether  of  the  symbols  of  the  goods 
or  of  the  goods  themselves.  Has  that  intention  been  carried 
into  effect  ?  It  is  submitted  that  that  question  must  be 
answered  in  the  affirmative.    Goods  and  the  symbols  of  them 
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are  in  the  Act  treated  as  the  same  things.  The  first  section 
provides  that  foreign  consignees  or  persons  intrusted,  for  the 
purposes  of  consignment  or  of  sale,  with  any  goods  shall  be 
treated  as  the  true  owners  of  the  goods  so  far  as  to  protect 
consignees  for  advances  made  upon  them.  This  section 
shows  that  the  legislature  did  not  intend  to  make  any  distinc- 
tion between  goods  and  the  symbols  of  them,  but  to  subject 
both  to  the  same  liabilities.  Lord  Abinger's  argument  for 
the  supposed  distinction,  namely,  that  the  goods  cannot  be 
ear-marked,  is  not  one  which  need  be  discussed ;  for  the 
words  of  the  statute  do  not  show  that  any  distinction  was 
made  between  the  goods  and  their  sj^mbols. 

The  legislature,  it  is  true,  speaks  of  the  intrusting,  in  that 
section  alone  in  which  it  refers  to  the  documents  as  the  sym- 
bols of  the  goods ;  but  from  the  whole  context  of  the  clauses, 
it  is  manifest  that  it  speaks  of  the  goods  by  means  of  speak- 
ing of  the  documents. 
*  358  *  Assuming  it  to  be  established  that  the  goods  them- 
selves are  intrusted  to  the  factor,  he  had  clearly  the 
right  to  pledge  the  documents  which  represented  them. 
Where  such  a  trust  is  created  under  circumstances  which 
show  that  with  reference  to  the  state  of  the  law  the  factor 
becomes  entitled  to  the  documents  which  represent  the 
goods,  so  that  it  may  be  his  duty  to  create  those  documents, 
it  cannot  be  said  that  he  is  not  intrusted  with  those  docu- 
ments themselves.  Such  was  the  case  here,  and  Warwick  & 
Clagett  must  be  treated  as  intrusted  with  the  dock-warrants 
which  they  were  entitled,  nay  bound,  to  call  into  existence 
for  the  very  purpose  of  dealing  with  the  goods  in  the  manner 
directed  by  their  principal.  The  fact  that  the  mode  in  which 
Warwick  &  Clagett  dealt  with  those  documents  was  a  fraud 
upon  their  priucipals  (supposing  it  to  be  so)  cannot  affect 
the  question  of  their  having  been  intrusted  with  the  docu- 
ments. The  Judges  in  the  Court  below  allowed  this  fact  to 
be  relied  on  as  a  proof  that  there  had  been  no  intrusting. 
But  that  was  an  error.  It  was  deciding  the  question  of  the 
right  to  a  power  by  the  circumstance  of  its  abuse.  The  cir- 
custance  that  the  documents  were  created  by  a  fraud  did  not 
show  that  the  factors  were  not  entitled  to  create  them.  Sup- 
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pose  the  statute  had  spoken  of  men  intrusted  with  bank- 
notes, would  not  a  man  who  received  bank-notes,  for  the 
purpose  of  any  payment  to  be  made  with  those  notes,  be  a 
man  intrusted  with  them?  Suppose  a  man  drew  a  check, 
and  told  his  clerk  to  go  and  get  notes  for  it,  and  the  clerk 
did  so,  but  instead  of  taking  the  notes  back  to  his  master, 
applied  them  to  his  own  purpose,  could  it  be  said  that  be- 
cause he  had  committed  a  fraud  with  the  notes,  he  had  not 
been  intrusted  with  them  ?  Assuredly  it  could  not.  Sup- 
pose even  that  there  was  proof  that  before  he  got  the  notes 
he  had  resolved  to  commit  the  fraud,  that  would  not  make 
the  act  of  his  master  the  less  an  act  of  intrusting. 

But  it  may  be  denied  that  the  act  here  was  one  of 
fraud.  *  The  effect  of  the  section  is,  that  the  factor,  *  359 
who  has  a  lien  on  the  goods,  may  pledge  either  the 
goods  themselves,  or  any  documents  representing  these  goods, 
for  the  amount  of  his  lien.  If  that  is  so,  it  is  impossible  to 
escape  from  this  consequence,  that  the  lender  of  the  money, 
whether  on  the  documents  or  on  the  goods,  lends  it  at  his 
own  peril  as  to  the  amount,  for  he  knows  that  he  can  only 
retain  the  goods  to  the  amount  of  the  lien.  The  fraud, 
therefore,  can  only  be  a  fraud  on  the  lender.  Warwick  & 
Claggett,  the  goods  being  in  the  docks  in  their  names,  were 
intrusted  with  the  goods,  and  they  were  at  least  entitled  to 
pledge  the  goods  to  the  amount  which  they  had  advanced  for 
freight  and  other  charges,  for  which  it  is  perfectly  clear  that 
they  had  a  lien.  For  the  purpose  of  pledging  the  goods  a 
dock  warrant  was  necessary.  They  had,  therefore,  a  legal 
right  to  a  dock  warrant  in  respect  of  their  lien  on  the  goods. 
The  document  and  the  creation  of  it  might  consequently  be 
lawful,  and  that  being  so,  the  secret  intention  of  the  factor 
to  abuse  the  legal  right  cannot,  as  to  a  third  party,  render  his 
creation  of  that  document  unlawful.  The  question,  in  fact, 
is  not  a  question  of  the  right  to  pledge,  but  of  the  right  of 
lien,  and,  so  far  as  the  interests  of  an  innocent  party  are  to  be 
effected,  that  right  is  complete. 


Mr.  Jervis,  Mr.  Crompton^  and  3Ir.  Waddington  appeared 
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for  the  defendants  in  error,  but  were  not  called  upon  to  ad- 
dress the  House. 

The  Loed  Chancellor.  —  We  have  advised  with  the  learned 
Judges  upon  this  subject,  and  do  not  think  it  necessary  to 
hear  the  counsel  on  the  part  of  the  defendants  in  error. 
Their  Lordships  are  now,  I  believe,  prepared  to  favour  us 
with  their  view  of  the  case.  The  question  to  be  submitted 
to  the  Judges  is  in  these  terms  :  "  A.,  residing  abroad,  being 

the  owner  of  goods,  consigned  them  by  a  bill  of 
*360   *  lading,  making  them  deliverable  in  London  to  the 

consignee,  or  his  assigns  ;  and,  having  indorsed  the  bill 
of  lading  in  blank,  transmitted  it  to  his  factor,  with  instruc- 
tions to  receive  and  sell  the  goods.  The  factor  receives  the 
goods,  enters  them  in  his  own  name  at  the  Custom-house, 
and  obtains,  without  the  privity  or  express  consent  of  the 
owner  (by  reason  of  the  goods  being  entered  in  his  own 
name  at  the  Custom-house),  a  dock  warrant,  in  his  own  name, 
it  being  the  usage  at  the  docks  to  give  such  document  to  the 
person  in  whose  name  they  are  entered,  and  pledges  such 
dock  warrant  for  advances  beyond  the  charges  for  which  the 
factor  has  a  lien.  Is  it  a  consequence  of  law  under  these 
circumstances  that  the  factor  was  intrusted  with  the  dock 
warrant  within  the  meaning  of  the  Act  of  Parliament,  6  Geo* 
4,  c.  94,  §2?" 

Lord  Chief  Justice  Tindal  delivered  the  opinion  of  the 
Judges.  —  I  am  requested  by  my  brethren  to  state  our 
opinion,  upon  the  question  now  put  by  your  Lordships,  to 
be,  that,  under  the  circumstances  supposed  by  that  question, 
it  is  not  a  consequence  of  law  that  the  factor  was  intrusted 
with  the  dock  warrant  within  the  meaning  of  the  Act  of 
Parliament  6  Geo.  4,  c.  94,  §  2.  For  we  consider  the  proper 
interpretation  of  that  section  to  require  that  there  should  be 
not  only  a  possession  by  the  factor  of  the  document  upon 
which  the  advance  is  made,  but  an  actual  intrusting  of  him 
with  such  document  by  the  owner  of  the  goods,  or  a  posses- 
sion, under  such  circumstances,  as  that  an  actual  intrusting 
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may  be  inferred  therefrom.   We  think  the  Act  intended,  that 

where  the  owner  of  the  goods  did  not  deliver,  or  cause  to  be 
delivered  to  the  factor,  the  document  in  question,  but,  on  the 
contrary,  the  factor  obtained  it  for  himself,  it  should  appear 
that  he  obtained  the  possession  of  it  under  circumstances 
which  show  the  owner  of  the  goods  intended  him  to  have 
such  possession,  or  that  it  should  appear  that  the  owner 
had  the  opportunity  *  if  he  had  thought  proper  to  ex-  *  361 
ercise  it,  of  giving  notice  to  the  world  upon  the  face 
of  the  document,  or  otherwise,  that  he  did  intend  to  allow  it 
to  be  parted  with  in  any  other  manner  than  for  his  own  use. 
The  statute  enables  the  factor  to  pledge  the  goods  to  the 
extent  of  his  own  lien  or  interest,  but  he  cannot  give  a  greater 
interest  than  he  has  himself,  except  by  the  production  of  a 
document,  and  he  cannot  do  that  unless  he  is  intrusted  with 
that  document  by  the  owner.  The  circumstances  supposed 
by  your  Lordships'  question,  appear  to  us  to  furnish  no  other 
conclusion  than  that  the  owner  of  the  goods,  by  transmitting 
the  bill  of  lading  indorsed  in  blank  to  the  factor,  enabled  him 
in  the  usual  course  to  obtain  the  possession  of  the  goods,  but 
that  they  furnish  no  conclusion  in  law  in  determining  the 
question.  Whether  the  factor  was  intrusted  with  the  dock 
warrant,  which  he  obtained  by  means  of  having  procured  the 
goods  to  be  warehoused  in  his  own  name. 

The  Lord  Chancellor.  —  I  entirely  agree  with  the  opinion 
which  has  been  so  well  expressed  by  the  learned  Lord  Chief 
Justice.  Messrs.  Warwick  &  Clagett  were  the  consignees  of 
the  goods,  they  were  intrusted  with  the  bill  of  lading,  and, 
as  intrusted  with  the  bill  of  lading,  they  were  also  intrusted 
with  the  possession  of  the  goods,  and  had  all  the  rights  inci- 
dent to  that  possession,  the  right  to  pledge  the  goods  to  the 
extent  of  any  lien  they  had  upon  them  being  one.  The  legis- 
lature has  drawn  a  distinction  between  persons  intrusted 
with  the  possession  of  goods  and  persons  intrusted  with  those 
documents  which  are  mentioned  in  the  Act,  documents  which, 
among  merchants,  are  considered  as  evidence  of  title,  and 
pass  by  indorsement  from  one  person  to  another.  The  legis- 
lature intended  to  draw  a  distinction  between  the  two,  and 
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if  we  were  to  hold  that  a  person  intrusted  with  the  possession 
of  goods,  or  with  the  bill  of  lading,  which  enabled  him  to  get 

possession  of  them,  was,  as  a  matter  of  course,  to  be 
*  362   considered  *  as  intrusted  with  the  dock  warrant  or 

other  instrument  mentioned  in  the  Act  of  Parliament, 
there  would  be  an  end  of  this  distinction.  I,  therefore,  think 
that  the  opinion  of  the  learned  Judge  is  correct ;  viz.,  that 
the  party  intrusted  with  the  bill  of  lading  for  the  purpose  of 
sale,  is  not,  in  consequence  of  being  so  intrusted,  to  be  con- 
sidered as  intrusted  with  the  dock  warrant,  notwithstanding 
that  his  possession  of  the  bill  of  lading  and  of  the  goods 
under  it,  enables  him  to  obtain  the  dock  warrant.  I  am, 
therefore,  of  opinion  that  the  summing  up  of  the  learned 
Judge  in  this  respect  was  correct,  and  that  the  exceptions 
cannot  be  maintained,  and  I  propose  that  your  Lordships' 
judgment  shall  be  given  for  the  defendant  in  error. 

Lord  Brougham.  — My  Lords,  that  is  the  opinion  which  I 
entirely,  throughout  the  arguments,  both  now  and  upon  the 
former  occasion,  arrived  at  in  considering  the  case.  We  heard 
part  of  the  arguments  in  the  absence  of  my  noble  and  learned 
friend  on  the  woolsack,  and  we  thought  there  was  a  dispo- 
sition and,  in  fact,  a  necessity  on  the  part  of  the  plaintiff  in 
error  to  contest  the  opinion  of  almost  all  the  learned  Judges 
who  had  given  their  opinions  upon  the  subject,  and  that  it 
was  necessary,  therefore,  to  hear  it  argued  over  again,  and 
that  we  should  delay  the  further  consideration  of  the  ques- 
tion, and  have  it  argued  in  the  presence  of  the  learned  Judges. 
I  have  come  to  no  different  opinion  now  from  that  which  I 
entertained  formerly ;  in  fact,  the  reasons  given  by  my  noble 
and  learned  friend,  following  the  opinion  of  the  learned  Judges 
so  succinctly  stated  by  the  Lord  Chief  Justice  of  the  Common 
Pleas,  appear  to  be  perfectly  satisfactory,  and  to  take  a  proper 
distinction.  I  am,  therefore,  of  opinion,  with  my  noble  and 
learned  friend,  that  your  Lordships  would  do  well  to  give 
judgment  for  the  defendants  in  error. 

Judgment  of  the  Court  below  affirmed,  with  costs. 
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*  SHULDHAM'S  DIVORCE.  *  363 

1845. 

In  the  Matter  of  Shuldham's  Divorce  Bill. 

Divorce,    Neglect  charged  by  the  Wife. 

In  prosecuting  a  divorce  bill,  a  letter  written  by  the  wife,  admitting  her 
adultery,  but  imputing  the  blame  to  her  husband  for  neglecting  her 
and  exposing  her  to  temptation,  is  to  be  regarded  more  as  an  excuse 
invented  to  palliate  her  guilt  than  as  founded  in  truth,  and,  therefore, 
does  not  require  strong  rebutting  evidence. 

Practice,    Standing  Orders. 

The  husband's  attendance  at  the  bar  on  the  second  reading  of  his  bill  for 
a  divorce,  in  compliance  with  the  standing  order  No.  142  (a),  may  be 
dispensed  with,  on  petition  of  his  attorney  showing  reasonable  grounds 
for  his  non-attendance. 

August  1,  1845. 

On  the  day  appointed  for  the  second  reading  of  the  bill, 
entitled  "  An  Act  to  Dissolve  the  Marriage  of  Thomas  Henry 
Shuldham,  Esq.,  vs^ith  Frances  Arran  Hamilton,  his  now 
wife,"  &c. 

Mr.  Austin  and  Mr.  Macqueen,  for  the  petitioner,  examined 
numerous  witnesses  in  support  of  the  allegations  in  the  bill. 
The  record  of  a  verdict  for  damages  and  a  judgment  thereon 
against  the  adulterer,  in  the  Supreme  Cornet  at  Fort-William, 
Bengal,  and  also  a  sentence  of  divorce  in  a  suit  against  the 
wife  in  the  Consistory  Court  of  London,  with  the  proceedings 
therein,  had  been  previously  laid  upon  the  table  of  the  House, 
in  compliance  with  the  standing  orders. 

It  appeared,  by  the  evidence  of  the  witnesses,  that  the  said 
marriage  took  place  at  Winchester,  in  March,  183-4.  Mr. 


(a)  See  the  purport  of  this  order,  ante^  p.  341. 
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Shuldham  was  a  captain  in  the  5 2d  regiment  of  Bengal 
native  infantry,  and  his  leave  of  absence  expiring  in 

*  364  *  June,  1835,  he  proceeded  with  his  wife  and  child  to 

India.  In  1836  he  joined  his  regiment  at  Nusseerabad, 
where  he  and  his  wife  lived  on  the  most  affectionate  terms 
until  March,  1838,  when,  in  consequence  of  her  ill-health,  a 
change  of  climate  became  necessary.  Mount  Aboo,  near 
Erimpoorah,  about  fifteen  days'  journey  from  Nusseerabad, 
having  been  recommended  for  its  salubrity,  Captain  Shuld- 
ham conducted  his  wife  and  their  two  children  there,  and 
having  placed  them  with  a  careful  old  servant,  under  the  pro- 
tection of  a  lady  and  her  husband,  and  other  old  friends  of 
his,  he  returned  to  his  regiment.  He  visited  them  again  in 
August,  the  same  year,  and  it  was  then,  or  soon  afterwards, 
arranged  that  Mrs.  Shuldham  and  her  children,  the  elder  of 
whom  was  also  in  bad  health,  should  return  to  England  in 
the  October  following,  in  company  with  a  gentleman  and  his 
wife,  friends  of  Captain  Shuldham,  who  was  not  himself  able 
to  go  with  her  in  consequence  of  a  general  order,  then  re- 
cently issued,  denying  to  military  officers  all  leaves  of  absence, 
on  private  affairs,  beyond  the  Presidency.  Mrs.  Shuldham, 
towards  the  close  of  the  year  1838,  after  sending  the  younger 
child,  as  previously  agreed  on,  with  the  nurse  to  her  husband, 
proceeded  to  Bombay,  and  thence,  in  company  with  other 
friends  of  her  husband,  to  the  Cape  of  Good  Hope,  where 
they  arrived  in  May,  1839,  and  went  to  reside  in  a  boarding- 
house.  A  Major  Downing,  of  the  Indian  army,  who  had 
resided  at  Erimpoorah  during  Mrs.  Shuldham's  sojourn  there, 
and  was  kindly  attentive  to  her,  with  her  husband's  knowl- 
edge, as  appeared  from  her  letters  to  him-,  arrived  at  the 
Cape  a  few  days  after  her,  and  took  up  his  abode  in  the  same 
house. 

In  November,  1839,  Mrs.  Shuldham,  with  her  child,  left 
Cape  Town  with  Major  Downing,  and  instead  of  proceeding 
to  England,  returned  to  Bombay,  and  thence  went  to  the 
Neilgherry  Hills,  where  they  lived  together.    There  Mrs. 
Shuldham  gave  birth   to  a  child  in  March,  1840. 

*  365  *  Before  that  event  she  wrote  to  her  husband  a  letter, 

from  which  the  following  are  extracts :  — 
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"  February  11th,  1840. 

"My  Dear  Henry, — I  know  not  how  to  write  a  letter  that  will 
probably  cause  you  so  much  pain  as  this  will  ;  and  yet  I  think  when  you 
look  back  on  the  events  of  the  last  two  years,  you  will  scarcely  feel  sur- 
prised, and  may  even  be  somewhat  prepared  by  all  that  has  happened  for 
what  I  am  going  to  communicate.  Recollect,  Henry,  when  you  insisted 
upon  sending  me  from  you,  .how  strongly  I  opposed  such  separation  ; 
recollect,  when  away,  how  often  and  anxiously  I  entreated  your  joining 
me,  but  to  no  purpose.  You  left  me  to  the  entire  care  of  others,  even 
when  in  a  helpless  state  ;  and  too  kindly,  too  unceasingly  was  that  care 
bestowed  both  on  mj^self  and  children,  as  old  Martha,  I  doubt  not,  has 
often  mentioned.  All  this  determined  me  to  go  to  England,  and  see 
what  time  would  produce.  When  you  did  visit  Erimpoorah,  your  con- 
duct confirmed  my  resolution.  I  need  not  recall  what  passed,  but  merely 
remind  you  of  one  expression  (a)  alone  you  then  used,  which  of  itself 
would  have  been  sufficient  to  have  determined  me  upon  a  return  to 
Europe.  I  left  Erimpoorah  with  the  intention  of  going  home  direct.  How 
circumstances  changed  that  plan  you  have  been  made  truly  acquainted.  .  .  . 

"  On  my  arrival  at  the  Cape,  with  Mr.  and  Mrs.  J.,  I  found  the 
former,  instead  of  taking  a  house  in  the  country,  as  he  had  proposed, 
made  arrangements  for  our  wintering  at  a  public  boarding-house  in  Cape 
Town.  This  was  an  extremely  disagreeable  situation  for  me,  added  to 
which,  Mrs.  J.  became  annoyed  at  the  attentions  I  received  both  from 
residents  and  Indians,  while  she  was  neglected.  This  threw  me  entirely 
on  the  consideration  of  Major  Downing  and  Colonel  A.  for  all  friendly 
attention,  until  Mr.  and  Mrs.  Scott,  seeing  how  I  was  situated,  kindly 
took  me  to  their  house,  as  you  have  heard.  Their  departure  was  fixed 
for  the  end  of  October,  when  I  should  have  been  left  without  a  home 
again.  I  therefore  determined  at  once  to  accompany  Captain  Downing 
to  Bombay,  and  proceed  overland.  He  at  one  time  proposed  going  to 
New  South  Wales,  in  which  case  I  should  most  probably  have  gone  with 
him.  ... 

"  Under  these  circumstances.  Captain  Downing  presented  him- 
self *  before  the  medical  board  for  a  sick  certificate  to  the  *  366 
Neilgherries,  which  was  granted  at  once,  and  we  have  accompanied 
him.  I  pass  as  his  sister.  Now,  Henry,  under  these  circumstances,  and 
with  my  changed  feelings,  it  is  utterly  impossible  that  I  can  return  to 
you,  or  see  you  at  present  ;  for  I  should  consider  it  more  sinful  to  do  the 
former  than  remain  where  I  am  for  the  remainder  of  my  life. 

"  My  plans  are,  to  stay  until  next  cold  season,  and  then  take  Henry  to 
England  ;  when  there,  if  you  make  me  the  allowance  you  proposed,  I 
shall  be  enabled  to  take  care  of,  and  look  after,  the  education  of  my  chil- 


(a)  There  was  nothing  in  the  evidence  to  explain  what  this  meant. 
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dren  ;  .  .  .  but  let  me  entreat  yoa  not  to  act  hastily  or  rashly. 
Recollect  this  is  not  a  common  or  heartless  affair.  Recollect  what  unusual 
temptation  you  have  exposed  me  to.  ...  I  would  strongly  recom- 
mend your  allowing  us  both  to  remain  quietly  where  we  are  for  the  pres- 
ent. Henry  is  as  fondly  taken  care  of  by  Captain  D.  as  he  could  be  by 
yourself.  I  do  not  wish  to  exculpate  any  ;  but  if  you  will  give  the  case 
impartial  consideration,  I  think  you  will  see  there  is  blame  to  be  attached 
to  yourself  as  well  as  others.  ...  I  have  received  your  three  letters 
with  the  houdees  and  third  bill  you  kindly  enclosed  since  I  have  been 
here.  .  .  . 

"F.  A.  H.  S." 

This  letter  was  produced  on  the  part  of  Captain  Shuldham 
in  the  suit  in  the  Consistory  Court,  under  the  impression  that 
his  wife's  admissions  would  be  received  as  sufficient  evidence 
of  the  adultery  with.  Major  Downing ;  but  better  evidence 
being  required  there,  a  commission  was  sent  to  India,  and 
unquestionable  proofs  were  obtained  of  the  lady's  living  with 
him,  and  of  the  birth  of  a  child  during  their  cohabitation,  and 
eighteen  months  from  the  last  meeting  between  her  and  her 
husband.  The  same  proofs  were  given  before  the  House  on 
this  occasion,  but  this  letter  having  been  laid  on  the  table 
among  the  proceedings  in  the  Ecclesiastical  Court,  Captain 
Shuldham's  counsel  considered  it  necessary,  in  order  to  nega- 
tive the  imputations  of  neglect  thrown  out  against  him,  to 
examine  a  number  of  witnesses,  who  knew  Captain  and 

Mrs.  Shuldham  in  England  and  in  India,  and  bore 
*  867  *  ample  testimony  to  the  husband's  kindness,  and  to 

the  happy  and  affectionate  terms  on  which  he  lived 
with  his  wife  in  England  and  in  Nusseerabad. 

The  Lord  Chancellor  said  it  was  quite  unnecessary  to  ex- 
amine more  witnesses  to  rebut  imputations  of  that  nature, 
which  were  to  be  regarded,  not  as  having  any  foundation  in 
fact,  but  as  mere  excuses,  which  a  woman,  compelled  to  admit 
her  infidelity,  might  be  expected  to  invent  for  the  purpose  of 
palliating  her  guilt,  (a} 

(a)  Several  letters  written  by  Mrs.  Shuldham  to  her  husband  from 
March,  1838,  to  June,  1839,  and  produced  in  evidence,  acknowledged  his 
constant  kindness,  and  made  no  complaint  of  inattention  to  her. 
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The  other  Peers  present  concurring  with  his  Lordship,  the 
bill  was  then  read  a  second  time,  (a) 

On  a  petition  presented  by  Captain  Shuldhara's  attorney,  a 
few  days  before,  stating  that  he  was  still  in  India  with  his 
regiment,  &c.,  the  Lords  made  an  order  dispensing  with  his 
attendance  on  the  second  reading  as  required  by  the  standing 
order  No.  142. 


*RICAIID0  V.  GARCIAS.  *  368 

1845. 

Samson  Ricardo  and  John  Lewis  Ricardo  .  Appellants, 

Lorenzo  Garcias   Respondent. 

Plea  of  Foreign  Judgment.    Sufficiency  of  Averments. 

Judgment  was  given  by  competent  tribunals  in  France  against  Garcias, 
in  an  action  brought  by  him  against  persons  with  whom  he  had  been 
connected  in  a  loan  transaction,  for  the  purpose  of  obtaining  from 
them  an  account,  and  payment  of  his  share  of  the  profits  in  the  loan. 
He  afterwards  filed  a  bill  in  the  Court  of  Chancery  against  some  of 
the  same  persons,  and  for  the  same  purposes,  charging  that  the  pro- 
ceedings and  judgment  of  the  French  tribunals  were  contrary  to  justice 
and  were  not  final  and  conclusive,  and  also,  that  subsequently  to  the 
date  of  the  said  judgment  further  profits  accrued  to  the  defendants 
from  the  said  loan,  and  he  claimed  a  right  to  a  share  of  them. 

Held,  that  a  plea  of  the  foreign  proceedings  and  judgment  —  set  forth  in 
substance  and  effect  —  filed  by  the  defendants  to  the  bill,  supported 
by  averments  that  the  matters  in  issue  in  the  foreign  tribunals  were 
the  same  as  the  matters  put  in  issue  by  the  bill,  covered  the  whole  of 
the  matters  comprised  in  the  bill,  and  was  a  sufficient  answer  thereto.^ 


(a)  The  bill  in  a  few  days  after  passed  both  Houses,  and  received  the 
royal  assent. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  664,  800  ;  Doglioni  v.  Crispin,  L. 
R.  1  H.  L.  301,  311  ;  Ostell  v.  Le  Page,  2  De  G.,  M.  &  G.  892  ;  s.  c.  5 
Be  G.  &  S.  95;  16  Jur.  1134  ;  Hunter  v.  Stuart,  8  Jur.  n.  s.  317  ;  10  W. 
R.  176  ;  Brown  v.  Lexington  &  Danville  R.R.  Co.,  2  Beasley  (N.  J.), 
191  ;  Low  V.  Mussey,  41  Yt.  393  ;  Houlditch  v.  Donegall,  2  CI.  &  Fin. 
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In  pleading  a  foreign  judgment  it  is  not  necessary  to  set  forth  the  pro- 
ceedings and  judgment  at  length. 

June  23,  9;  August  8,  1845. 
This  was  an  appeal  from  an  order  of  the  Vice-Chancellor 
of  England,  overruling  a  plea  of  a  foreign  judgment,  pleaded 
by  the  appellants  to  the  respondent's  bill. 

The  bill,  which  was  amended  in  December,  1844,  stated, 
among  other  things,  that,  in  the  year  1834,  the  government 
of  Spain,  being  desirous  of  obtaining  a  loan  of  400,000,000 
reals  vellon  (equal  to  4,000,000^.  sterling),  a  correspondence 
took  place  between  Count  Toreno,  as  the  representative  of 
that  government,  and  Jacques  Joseph  Augustin  Ardoin,  of 
Paris,  banker,  with  a  view  to  the  effecting  of  such  loan,  that, 
in  the  course  of  the  correspondence,  and  in  consequence  of 

the  urgent  pecuniary  difficulties  of  the  Spanish  govern- 
*  369  ment,  Count  Toreno  *  required  an  immediate  advance 

of  500,000Z. ;  and  as  an  inducement  thereto,  he  stated 
that  the  person  or  persons  who  should  advance  that  sum 
should  be  recommended  to  his  government  for  the  contract  of 
the  said  loan,  and  should,  in  the  mean  time,  as  a  provisional 
security  for  the  said  advance,  receive  bonds  of  the  Spanish 
treasury  of  equal  amount  in  value  ;  that  M.  Ardoin  acted  in 
the  said  correspondence  as  the  agent  of  the  appellants,  then 
and  still  carrying  on  business  as  m.erchants  in  partnership  in 
London,  and  it  was  arranged  that  the  appellants  should  ad- 
vance the  500,000?.,  and  that  M.  Ardoin,  though  ostensibly 
acting  for  himself,  should  in  fact,  as  their  agent,  obtain  for 
their  benefit  the  contract  for  the  said  loan ;  that  accordingly, 
M.  Ardoin  agreed  with  Count  Toreno  to  advance  the  said 
sum,  and  the  same  was  paid  to  the  Spanish  government  by 
bills  drawn  by  its  treasurer,  and  accepted  by  the  appellants, 
who  received  from  the  Spanish  treasury  bonds  equal  in  value  ; 
that  in  November,  1834,  the  appellant,  Samson  Ricardo  (who 

470,  note  (2)  ;  Don  v.  Lippmann,  5  CI.  &  Fin.  1,  note  (4)  ;  Simpson  v. 
Togo,  9  Jur.  N.  s.  403  ;  s.  c.  1  Hem.  &M.  195;  Frayes  v.  Worms,  10  C. 
B.  N.  s.  149;  Bank  of  Australia  v.  Nias,  16  Q.  B.  717;  Kelsall  v.  Marshall, 
1  C.  B.  N.  s.  241  ;  Christmas  v.  Russell,  5  Wallace,  290  ;  Dobson  v. 
Pearce,  2  Kernan,  156  ;  Barber  v.  Lamb,  8  C.  B.  N.  s.  95  ;  Lyman  v. 
Brown,  2  Curtis,  559. 
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was  then  in  Paris,  and  well  known  to  the  respondent  as  hav- 
ing been  for  many  years  employed  by  him  as  his  broker  in 
London),  informed  the  respondent  of  the  circumstances  of  the 
said  advances,  and  of  his  expectation  that  M.  Ardoin  would, 
as  the  appellants'  agent,  succeed  in  obtaining  the  contract  for 
the  larger  loan  ;  and  he  proposed  to  the  respondent  to  join 
therein,  by  contributing  to  the  said  advance,  assuring  him 
that  the  persons  so  contributing  would  be  entitled  to  all  the 
benefits  arising  from  the  contract  for  the  larger  loan  in  pro- 
portion to  their  contributions ;  that  the  respondent,  after 
giving  some  days'  consideration  to  those  representations, 
wrote  a  letter  from  Paris  to  the  appellants  in  London,  re- 
questing them  to  include  him  in  the  advantages  of  the  loan, 
for  the  amount  of  25,000Z.,  to  form  part  of  the  advance  of 
500,000^.,  with  the  understanding  that  he  should  have  in  that 
proportion  the  enjoyment  of  all  the  advantages  attached 
to  the  contract  *  of  the  loan  ;  and  to  provide  for  the  *  370 
payment  of  the  25,000^.,  he  placed  at  their  disposal 
certain  Portuguese  bonds,  which  the  appellants  soon  after- 
wards sold,  and  out  of  the  proceeds  thereof,  and  from  other 
moneys  belonging  to  the  respondent  in  their  hands,  they 
retained  25,000?.  as  the  respondent's  proportion  of  the  ad- 
vance of  the  500,000L 

The  bill  then  stated  that,  by  a  decree  of  the  Spanish  gov- 
ernment, dated  4th  December,  1834,  M.  Ardoin  was  declared 
the  contractor  for  the  loan  of  400,*000,000  reals  vellon  ;  and 
a  contract  in  writing  containing  the  terms  thereof  was  shortly 
afterwards  signed  by  Count  Toreno  on  behalf  of  the  Spanish 
government,  and  by  M.  Ardoin,  as  .agent  of  the  appellants 
(the  articles  of  the  contract  were  here  set  forth  in  English)  ; 
that,  in  pursuance  of  the  contract,  Count  Toreno  delivered  to 
the  appellants,  or  their  said  agent,  bonds  of  his  government 
for  701,645,386  reals  vellon,  at  the  price  of  sixty  per  cent, 
which  the  appellants  sold  at  a  much  higher  price,  and  thereby 
realized  large  profits,  besides  receiving  a  commission  of  three 
per  cent  on  the  nominal  value  of  the  said  loan,  by  virtue  of  the 
contract,  and  other  large  sums  for  other  commissions,  interest, 
and  exchanges  ;  that  whilst  the  appellants  were  realizing  such 
profits  from  the  said  contract,  they  assured  the  respondent 
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by  letter,  in  April,  1835,  that  they  would  thereafter  account 
to  him  for  the  profit  on  his  portion  of  the  said  bonds  and  on 
the  loan ;  that  they  never  did  render  any  such  account,  but 
in  February,  1836,  authorized  their  agent,  M.  Ardoin,  who 
was  also  the  respondent's  agent  in  Paris,  to  give  the  respon- 
dent credit  for  4100/.  15s.  as  his  share  of  the  first  division  of 
the  profits  arising  from  the  said  contract  and  loan  ;  that  after- 
wards, in  October,  1836,  the  appellants  informed  M.  Ardoin 
that  they  had  made  a  second  and  last  division  of  the  profits, 
of  which  the  respondent's  share  amounted  to  2700/. 
*  371  9s. ;  that  the  respondent,  on  receiving  *  that  informa- 
tion, and  being  well  aware  that  he  was  entitled  to 
much  larger  shares  of  the  said  profits,  wrote  to  the  appel- 
lants in  February,  1837,  claiming  to  be  so  entitled,  and  ask- 
ing for  explanation  and  accounts,  but  none  were  rendered  to 
him. 

The  bill,  after  setting  forth  various  pretences  and  charges 
in  the  usual  way,  proceeded  thus :  "  The  said  defendants 
further  pretend  that  your  orator  some  time  since  instituted 
legal  proceedings  against  the  defendants  in  the  Courts  of  Law 
in  France  in  respect  of  the  matters  in  his  present  bill  of  com- 
plaint set  forth,  and  that  the  said  Courts  adjudged  and  de- 
creed that  your  orator  was  not  entitled  to  any  relief  against 
the  defendants  in  respect  of  such  matters,  and  the  defendants 
insist  that  such  proceedings  and  decrees  are  a  bar  to  your 
orator  proceeding  against  Ihe  said  defendants  in  this  Court : 
whereas  your  orator  charges  that  true  it  is  that  your  orator 
did  institute  legal  proceedings  against  the  said  defendants  in 
the  Courts  of  Law  in  France,  and  the  said  Courts  pronounced 
adverse  decrees  against  your  orator,  but  your  orator  charges 
that  such  proceedings  and  decrees  are  not  a  bar  to  your  ora- 
tor's proceedings  against  the  defendants  in  this  Court ;  for 
your  orator  charges  that  the  matters  in  issue,  and  in  respect 
of  which  your  orator  sought  to  be  relieved,  and  the  discovery 
and  relief  sought  by  him  in  the  said  proceedings  in  France 
were  and  are  different  from  the  matters  in  issue,  and  the  dis- 
covery and  relief  sought  in  and  by  your  orator's  present  bill 
against  the  said  defendants :  and  your  orator  further  charges 
that  the  said  decrees  of  the  Courts  in  France  are,  on  the  face 
[  348  ] 


EICARDO  V.  GARCIAS. 


*371 


of  them,  repugnant  to  and  inconsistent  with  each  other,  and, 
moreover,  contrary  to  natural  justice  and  equity,  as  will  ap- 
pear by  reference  to  the  said  proceedings,  sliould  the  said 
defendants  insist  on  them  as  a  bar  to  your  orator's  present 
bill  of  complaint :  and  your  orator  further  charges  that 
the  said  Courts  in  France  which  pronounced  the  *  afore-  *  372 
said  decrees  against  your  orator  were  not  and  are  not 
Courts  of  final  and  ultimate  jurisdiction,  and  that  the  said 
decrees  are  not  final  and  conclusive :  and  your  orator  further 
charges  that,  subsequently  to  the  said  second  and  alleged 
final  division  of  the  profits  of  the  said  contract  and  loan,  and 
whilst  the  said  proceedings  in  the  French  Courts  were  going 
on,  and  since  the  termination  of  such  proceedings  up  to  within 
a  short  time  before  the  filing  of  this  bill,  the  said  defendants 
have  from  time  to, time  received  or  retained  divers  large  sums 
of  money  for  and  in  respect  of  the  profits  arising  from  the 
said  contract  and  loan  for  which  they  have  never  accounted, 
nor  never  pretended  to  account,  to  your  orator,  or  the  said 
M.  Ardoin,  or  any  other  person,  as  the  alleged  agent  of  your 
orator." 

The  bill  prayed  that  it  might  be  declared  that  according  to 
the  true  construction  of  the  agreement  between  the  respon- 
dent and  the  appellants,  the  respondent  was  entitled  to  one- 
twentieth  part  of  all  moneys  received  or  retained  by  the 
appellants  or  their  agent  or  agents  for  commission,  interest, 
exchange,  or  otherwise,  in  respect  or  account  of  the  profits 
arising  from  the  said  contract  and  loan ;  and  that  the  respon- 
dent was  not  bound  by  the  brief  statements  sent  to  him  by 
the  appellants  through  M.  Ardoin ;  and  that  it  might  be  re- 
ferred to  the  Master  to  take  an  account  of  all  such  moneys  so 
received  or  retained  by  the  appellants  or  by  any  other  person 
for  their  use  in  respect  of  commission,  interest,  exchanges,  or 
otherwise  arising  from  the  said  contract  and  loan,  &c. 

The  appellants  filed  their  joint  and  several  plea  and  answer 
to  the  bill ;  and  as  to  all  the  relief  thereby  prayed,  and  as  to 
all  the  discovery  thereby  sought,  except  so  much  thereof  as, 
&c.  (to  which  excepted  matters  the  answer  applied),  they 
pleaded  that,  on  the  14th  April,  1837,  the  complainant  (the 
respondent)  then  domiciled  in  the  kingdom  of  France,  and 
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a  subject  thereof,  sued  out,  according  to  the  law 

*  373  *  and  custom  of  that  kingdom,  a  writ  of  summons 

directed  to  Messrs.  Ardoin  &  Co.  and  J.  and  S. 
Kicardo  &  Co.,  whereby  it  was  stated  that  a  loan  having 
been  contracted  for  at  Madrid  with  the  Spanish  government 
on  the  6th  December,  1834,  by  M.  Ardoin,  as  well  for  him- 
self as  for  his  copartners,  that  operation  gave  rise  to  an  asso- 
ciation in  participation  which  had  for  its  managers  Ardoin  & 
Co.  and  J.  and  S.  Ricardo  &  Co.,  and  in  which  the  com- 
plainant became  a  participating  party  for  a  considerable  sum, 
which  he  had  paid ;  and  that  he  having  in  vain  demanded 
from  Ardoin  &  Co.  and  J.  and  S.  Eicardo  &  Co.  an  account 
of  the  management  which  had  been  intrusted  to  them,  there 
resulted  from  that  fact  a  contestation  which,  according  to  the 
terms  of  the  61st  Article  of  the  Code  of  Commerce,  ought  to 
be  submitted  to  arbitrator  judges  ;  wherefore  the  complain- 
ant, by  the  said  writ,  summoned  Ardoin  &  Co.  and  J.  and  S. 
Ricardo  &  Co.,  to  appear  on  the  20th  June  then  next  before 
the  Tribunal  of  Commerce  of  the  Seine,  in  order  that  the 
matter  in  dispute  might  be  referred  to  arbitrator  judges :  that 
the  complainant  caused  the  said  summons  to  be  served  on  S. 
Ricardo,  as  representing  the  firm  of  J.  and  S.  Ricardo  &  Co., 
who  did  not  appear  thereto  ;  but  Ardoin  &  Co.,  in  pursuance 
thereof,  appeared  before  the  said  Tribunal  and  defended  them- 
selves against  the  complainant's  claim ;  and  thereupon  such 
proceedings  were  had ;  that  the  said  Tribunal  on  the  21st 
August,  1837,  made  a  decree  which,  so  far  as  the  same  is 
material  to  be  set  forth,  was,  when  translated,  in  these 
words :  — 

"  So  far  as  concerns  the  demand  made  against  Ardoin  & 
Co.,  seeino;  that  it  is  established  and  admitted  as  a  fact  that 
upon  the  occasion  of  the  present  discussion  their  house  not 
being  engaged  in  any  manner  towards  Garcias,  the  Court  dis- 
charges Ardoin  &  Co.  from  the  action  as  regards  the  claim  in 
participation  made  against  Ardoin  personally,  seeing 

*  374  that  contracts  of  partnership  are  *  governed  by  civil 

rights,  by  laws  peculiar  to  commerce,  and  by  the  agree- 
ments between  parties :  that  in  associations  in  participation 
the  choice  of  partners  is  especially  the  first  act  by  which  the 
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partnersliip  manifests  itself  between  the  parties ;  seeing  that 
it  results  from  all  the  facts  of  the  case,  that  the  loan,  which 
has  given  rise  to  the  discussion,  was  the  object  of  participa- 
tion between  Ardoin  and  Ricardo  &  Co.,  but  that  if  Garcias 
has  taken  an  interest  in  this  loan,  it  is  directly  with  Ricardo 
&  Co.  of  London  :  that  in  effect,  the  application  of  Garcias 
was  addressed  directly  to  that  house  of  business,  and  that,  as 
a  guarantee  for  his  engagements,  he  pledged  20,000^.,  which 
they  held  in  deposit ;  seeing  that  Garcias  cannot  infer  from 
this  fact  an  act  of  partnership  against  Ardoin,  of  whom  he 
Y^as  not  the  partner,  as  it  would  violate  the  principle  laid 
down  in  article  1861  of  the  Civil  Code.  For  these  reasons, 
the  Tribunal  declares  Garcias  remediless  in  his  demand 
against  Ardoin,  and  condemns  him  to  pay  the  costs." 

"  So  far  as  regards  the  demand  made  against  Ricardo  &  Co., 
considering  that  nobody  appeared  in  their  behalf,  the  Tribunal 
grants  to  Garcias  the  benefit  of  the  default  pronounced  against 
them  ;  and  seeing  that  Ricardo  &  Co.  are  foreigners,  that  they 
have  treated  with  a  Frenchman,  and  that  a  foreigner  is  amen- 
able to  the  French  Tribunals  in  respect  of  engagements  with 
French  subjects,  even  although  entered  into  in  foreign  coun- 
tries ;  seeing  that  it  is  a  question  relating  to  partnership 
contestation,  the  Tribunal  refers  Garcias  and  Ricardo  to  be 
judged  by  arbitrator  judges  ;  grants  an  act  to  Garcias  to 
name  M.  Pierruguex,  banker,  to  be  his  arbitrator  ;  orders 
that  Ricardo  &  Co.  shall  name  an  arbitrator  ;  and  in  default '' 
(of  their  doing  so  within  a  given  time),  "  this  Tribunal  names 
M.  Bourceret  to  be  their  arbitrator." 

The  plea  then  stated  that  S.  Ricardo,  for  himself  and  his 
firm,  applied  to  the  said  Tribunal  to  stay  proceedings  against 
them  in  the  said  judgment ;  and  that  on  the  17th 
*  January,  1838,  the  said  Tribunal  made  a  decree  *  375 
whereby  they  dismissed  Ricardo  &  Co.  from  the  ref- 
erence demanded  by  them,  and  in  default  of  their  answering 
to  the  merits  of  the  demand,  gave  Garcias  the  benefit  of  their 
default ;  considering  that  Garcias  was  grounded  in  the  judg- 
ment, the  Tribunal  dismissed  Ricardo  &  Co.  from  their  op- 
position thereto,  and  condemned  them  in  costs ;  whereupon 
S.  Ricardo,  for  himself  and  firm,  appealed  to  the  Cour  Roj^ale, 
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which,  by  a  decree  of  the  9th  of  January,  1839,  affirmed  the 
said  decrees  of  the  21st  August,  1837,  and  the  17th  January, 
1838:  that  the  respondent  also  appealed  to  the.  Cour  Royale 
against  so  much  of  the  decree  of  the  21st  August,  1837,  as 
discharged  Ardoin  &  Co.  from  this  action,  and  declared  him 
to  be  remediless  against  Ardoin  personally  ;  and  the  said 
Court  by  decree,  dated  the  30th  August,  1838,  set  aside  that 
appeal,  and  condemned  the  respondent  in  the  costs  thereof: 
that,  in  pursuance  of  the  three  decrees  of  the  21st  August, 
1837,  17th  January,  1838,  and  9th  January,  1839,  S.  Ricardo, 
for  himself  and  firm,  appointed  M.  d'Eichtal,  a  banker  at 
Paris,  to  be  their  arbitrator  judge,  who,  together  with  M. 
Pierruguex,  the  arbitrator  judge  named  by  the  respondent, 
appointed  a  meeting  on  the  18th  May,  1839,  at  M.  d'Eichtal's 
office,  to  constitute  a  tribunal  of  arbitration  :  that  on  the  15th 
March,  1839,  the  respondent  sued  out,  according  to  the  law 
of  France,  a  summons,  whereby  Messieurs  J.  and  S.  Ricardo 
&  Co.,  being  served  therewith,  were  called  on  to  appear,  on 
the  said  18th  May,  at  M.  d'Eichtal's  office  ;  seeing  that  by  the 
judgments  and  decrees  given  between  the  parties,  the  respon- 
dent had  been  acknowledged  the  partner  of  J.  and  S.  Ricardo 
&  Co.,  of  London,  for  the  operation  of  the  loan,  with  all  its 
advantages,  which  had  been  contracted  at  Madrid  by  Ardoin, 
the  6th  December,  1834,  and  that  J.  and  S.  Ricardo  should 

render  an  account  to  the  respondent  of  the  said  oper- 
*  376   ation,  as  well  as  of  the  *  profits  resulting  from  it, 

within  a  time  named,  or,  in  default,  that  they  should 
be  condemned  to  pay  him  two  millions  of  francs. 

The  plea  further  stated  that  the  arbitrator  judges  met  at 
the  time  and  place  mentioned,  and  became  duly  constituted 
a  tribunal  of  arbitration ;  and  the  respondent,  and  the  appel- 
lant S.  Ricardo,  with  his  solicitor  and  counsel,  representing 
the  firm  of  J.  and  S.  Ricardo  &  Co.,  appeared  before  them; 
and  the  respondent  claimed  to  be  entitled  to  one-twentieth 
part  of  the  profits  of  the  said  loan ;  and  written  statements 
of  his  claim,  and  of  the  grounds  thereof,  and  of  the  grounds 
of  defence  of  S.  Ricardo  for  J.  and  S.  Ricardo  &  Co.,  were 
produced  before  the  arbitrator  judges,  and  formed  part  of  the 
proceedings  in  the  cause  :  that,  by  the  respondent's  state- 
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ments  and  conclusions,  it  was  contended  that  he  had  become 
the  partner  of  J.  and  S.  Ricardo  &  Co.  in  the  loan  for  which 
they  were  in  treaty  with  the  Spanish  government  in  Novem- 
ber, 1834 ;  and  that  having  provided  funds  to  the  amount  of 
25,000Z.,  he  became  entitled  to  his  share  in  the  partnership, 
and  had  been  acknowledged  by  J.  and  S.  Ricardo  &  Co.  as 
their  copartner,  to  which  end  several  sums  had  been  remitted 
to  them  in  that  character,  &c. ;  and  that  although  the  opera- 
tion of  the  loan  was  entirely  settled,  the  respondent  had  in 
vain  solicited  a  detailed  account  of  the  profits  and  expenses 
thereof,  and  he  called  on  the  arbitrator  judges  to  compel  J. 
and  S.  Ricardo  &  Co.  to  render  a  general  account  of  all  the 
profits  and  expenses  of  the  operation  of  the  loan,  with  all 
books,  documents,  and  papers  relating  to  it :  that  by  the 
statements  and  conclusions  produced  in  the  name  of  J.  and 
S.  Ricardo  &  Co.,  the  appellant,  S.  Ricardo,  called  upon  the 
arbitrator  judges  to  declare  the  respondent  remediless  in 
every  part  of  his  demand,  and  to  condemn  him  to  pay  the 
costs :  that  evidence  was  adduced  on  each  side  before 
the  arbitrator  judges,  and,  *  among  other  evidence,  the   *  377 
several  letters  in  the  bill  mentioned,  or  copies  thereof, 
were  read  and  relied  on  in  support  of  the  respondent's  claims, 
and  counsel  were  heard  in  behalf  of  each  party,  and  the  mat- 
ter was  fully  discussed  and  heard  on  the  merits ;  and  the 
arbitrator  judges  finally  made  a  decree,  on  the  30th  August, 
1839,  whereby  they  declared  the  respondent  remediless  in  his 
demand,  and  condemned  him  to  pay  the  costs  of  the  proceed- 
ings :  that  the  respondent  appealed  to  the  Cour  Royale  against 
that  decree,  and  by  his  written  statements  and  conclusions 
filed  before  that  Court,  he  repeated  and  insisted  on  his  claim 
to  one-twentieth  part  of  the  profits  of  the  said  loan,  and  im- 
peached on  various  grounds  the  said  decree  of  the  arbitrator 
judges,  and  relied,  among  other  things,  on  the  letter  of  the 
18th  November,  1834,  in  the  bill  set  forth ;  and  he  annexed 
to  his  said  statements  and  conclusions  an  account  showing; 
the  nature  and  amount  of  the  alleged  profits,  according  to 
his  estimation,  whereby  it  appeared,  as  the  fact  was,  that  the 
alleged  profits,  to  one-twentieth  part  whereof  he  so  claimed 
to  be  entitled,  were  of  the  same  nature,  classes,  and  descrip- 
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tions  as,  and  identical  in  character  with,  the  alleged  profits, 
to  one-twentieh  part  whereof  he  by  his  bill  claimed  to  be 
entitled,  and  in  respect  whereof  he  thereby  sought  discovery 
and  relief:  that  on  the  31st  December,  1840,  the  said  Cour 
Eoyale  gave  judgment  on  the  appeal,  and  by  a  decree  of  that 
date  annulled  the  said  appeal,  and  ordered  the  decree  appealed 
against  to  have  full  effect,  and  condemned  the  respondent  in 
the  penalty  and  in  the  costs  of  the  appeal,  as  by  the  said 
several  proceedings  would  appear. 

The  plea  then  proceeded  thus  :  That  the  said  decrees  of 
the  30th  August,  1839,  and  31st  December,  1840,  proceeded 
on  the  merits  of  the  case,  and  not  on  any  technical  or  formal 
ground,  and  that  the  same  respectively  are  still  in  full  force 
and  effect,  &c. :  that  the  said  proceedings  so  had  in  the 
*  378  said  Tribunals  and  Courts  in  France,  were,  at  *  the  times 
when  they  were  so  had,  within  the  jurisdiction  of  the 
same  Tribunals  and  Courts  respectively,  and  were  carried  on 
in  conformity  with,  and  according  to,  the  due  course  of  law 
at  those  times  established,  and  in  force  in  France :  that  the 
said  decree  of  the  30th  August,  1839,  as  affirmed  by  the  said 
decree  of  the  31st  December,  1840,  is,  according  to  the  law 
and  usage  of  the  kingdom  of  France,  final  and  conclusive, 
and  that  the  same  are  effectual  to  bar  the  complainant  from 
prosecuting  any  other  action  or  proceeding  in  France  for  the 
same  matters.  And  these  defendants  further  severally  say, 
and  do  aver,  that  the  several  matters  and  things  in  respect 
whereof  relief  was  sought  by  the  said  complainant  against  the 
said  J.  and  S.  Ricardo  &  Co.,  in  the  aforesaid  suit  and  pro- 
ceedings in  the  said  Tribunals  and  Courts  of  France,  were 
and  are  the  same  matters  and  things  in  respect  whereof  the 
said  complainant,  by  his  said  bill,  seeks  discovery  and  relief 
against  these  defendants ;  and  that  the  several  claims  and 
demands  sought  to  be  enforced  by  the  said  complainant  in  the 
said  proceedings,  in  the  said  Tribunals  and  Courts  in  France, 
were  and  are  the  same  claims  and  demands  which  the  said 
complainant,  by  his  said  bill  in  this  suit,  seeks  to  enforce 
against  these  defendants  ;  and  that  the  matters  in  issue,  and 
in  respect  of  which  the  said  complainant  sought  to  be  relieved, 
and  the  discovery  and  relief  sought  by  the  complainant  in  the 
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said  proceedings  in  France,  were  and  are  the  same  as,  and  not 
in  any  manner  different  from,  the  matters  in  issue,  and  the 
discovery  and  relief  sought  in  and  by  the  said  complainant's 
bill  in  this  suit  against  these  defendants ;  and  that  the  docu- 
ments on  which  the  complainant's  said  claims  and  demands 
so  sought  to  be  enforced  in  the  said  Tribunals  and  Courts  in 
France  were  founded,  included  all  the  documents  on  which 
the  claims  and  demands,  which  the  complainant  by  his, said 
bill  in  this  suit  seeks  to  enforce  against  these  defend- 
ants, are  founded  ;  and  these  defendants  do  aver,  *  that  *  379 
the  said  decrees  and  orders  are,  on  the  face  of  them  and 
i'n  fact,  consistent  with,  and  not  repugnant  to  or  inconsistent 
with,  each  other ;  and  are,  on  the  face  of  them  and  in  fact, 
conformable  and  according  to,  and  not  contrary  to  or  against, 
natural  justice  and  equity,  and  that  it  will  so  appear  by  ref- 
erence to  the  proceedings  hereinbefore  mentioned ;  all  which 
matters  and  things  these  defendants  do  aver  to  be  true,  and 
the}^  do  plead  the  same  in  bar  to  the  said  bill,  and  the  relief 
and  discovery  thereby  sought,  except  as  hereinbefore  ex- 
cepted." 

To  the  appellants'  answer  in  support  of  the  plea  was  an- 
nexed a  schedule  of  documents,  being  the  titles  of  the  said 
decrees  of  the  Tribunal  of  Commerce,  Cour  Royale,  and  ar- 
bitrator judges. 

The  plea  was  heard  before  the  yice-Chancellor  of  England 
on  the  7th  March,  1845,  when  his  Honor,  by  an  order  of 
that  date,  declared  the  plea  to  be  insufficient,  and  overruled 
it,  with  costs,  (a) 

The  appeal  was  against  that  order. 

(a)  The  Vice-Chancellor's  observations  in  pronouncing  his  decision 
were  added  to  the  printed  cases  of  both  parties,  and  were  to  this  effect  : 
I  am  not  of  opinion  that  this  is  a  good  plea,  because  it  does  not  appear  to 
me  that  the  French  Court  decided  the  fact  that  there  was  no  partnership. 
It  is  quite  consistent,  as  I  understand  what  is  stated  in  the  plea  with  re- 
spect to  the  French  proceedings,  that  the  Court  held  that  he  had  no  claim, 
because  he  had  been  satisfied.  The  matter,  as  it  is  stated  upon  the  plea, 
is  quite  consistent  with  the  fact,  that  the  French  Judicature  might  have 
determined  as  it  did,  because  it  held  the  plaintiff  had  been  satisfied. 
There  is  nothing  whatever  upon  the  face  of  the  plea  to  show  that  that  is  not 
the  ground  ;  and  the  plea  is,  to  show  that  the  judgment  was  conclusive  of 
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Mr.  Fitzroy  Kelly  and  Mr,  Stuart  (with  whom  was  Mr. 
Heathfield)^  for  the  appellants.  —  The  respondent  in 

*  380  *  this  case  insists  by  his  bill  that  the  loan  transaction 

was  a  copartnership  business  between  him  and  the  ap- 

the  case.  Now,  the  judgment  would  have  been  conclusive  of  the  case,  if 
it  was  shown  by  the  plea  that  the  ground  upon  which  the  Court  proceeded 
was,  that  the  plaintiff  never  had  a  claim ;  but  the  fact,  as  I  understand  it,  as 
it  appears  upon  the  face  of  what  the  plea  discloses,  with  respect  to  the 
proceeding,  is,  that  the  plaintiff  represented  certain  documents.  I  see 
they  are  exactly  the  same  letters  mentioned  as  being  among  the  conclu- 
sions which  are  set  forth  in  the  bill,  and  those  letters  would  certainly 
-show  that  there  had  been  dealings  in  which  Ricardo  recognized  Garcias  as 
having  an  interest,  and  accounted  for  that  interest  ;  and  if  the  French 
Judicature  were  satisfied  that  there  was  no  reason  for  taking  any  other 
account,  and  that  the  plaintiff  had  been  satisfied  all  he  was  entitled  to  re- 
ceive, of  course  they  would  hold  that  he  was  remediless  ;  of  course,  the 
very  same  conclusion  would  be  come  to  in  the  very  same  terms.  Now,  I 
find  on  the  face  of  this  bill  the  fact  alleged,  that  while  the  proceedings 
were  going  on,  and  subsequent  to  the  proceedings,  further  sums  were  re- 
ceived, in  respect  of  which  the  plaintiff  has  an  interest.  He  charges 
that  subsequently  to  the  second  and  alleged  final  division,  and  whilst  the 
proceedings  in  the  French  Courts  were  going  on,  and  since  the  termina- 
tion of  such  proceedings,  up  to  within  a  short  time  of  the  filing  of  the 
bill,  the  defendants  have  from  time  to  time  received  or  retained  divers 
large  sums  of  money  for,  or  in  respect  of,  the  profits  arising  from  the  said 
loan,  for  which  they  have  never  accounted,  or  pretended  to  account,  to 
the  plaintiff.  It  is  perfectly  manifest  that  the  fact  might  have  been  so, 
and  here  the  plaintiff  expressly  charges  it  to  be  so  ;  and  if  there  ever  had 
been  a  partnership,  although  up  to  the  very  time  when  the  last  sentence 
is  pronounced  in  France,  it  would  be  right  to  say,  "  You,  the  plaintiff,  in 
France,  are  remediless,  because  you  have  been  paid  every  thing."  Yet 
if  there  were  subsequent  receipts  to  that  last  final  decision  for  them,  of 
course  the  plaintiff  would  be  entitled  to  an  account,  unless  the  Court  of 
competent  jurisdiction  abroad  had  decided  upon  the  great  and  general 
ground  that  there  was  no  case  whereby  Messrs.  Ricardo  became  account- 
able to  the  plaintiff.  Now,  I  do  not  find  that  fact  averred  upon  the  plea; 
and  it  is  a  very  remarkable  thing  that,  if  that  had  been  so,  it  would  have 
been  so  very  easy  to  have  said  so.  The  question  is,  —  Was  the  plea  cor- 
rect? My  opinion  is,  that  to  make  the  plea  effectual  as  against  the  whole 
bill,  it  must  appear  that  the  thing  sustained  as  a  matter  of  fact  in  the 
judgment  of  the  Court  of  Law  in  France  was,  that  Messrs.  Ricardo  never 
became  liable  to  the  plaintiff  ;  and  there  is  no  such  fact,  as  it  appears  to 
me,  to  be  extracted  from  what  is  contained  in  this  plea,  with  respect  to 
the  contents  of  the  foreign  proceedings.  And  when  my  attention  was 
called  to  it,  I  thought,  as  I  still  do  think,  that  whatever  the  proceed- 
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pellants,  that  the  same  has  terminated,  and  that  he  is 
entitled  *  to  one-twentieth  part  or  share  of  the  profits.  *  381 
The  appellants  have  always  admitted  that  these  were 
the  terms  of  the  agreement  between  them,  and  they  have  ac- 
counted for  and  paid  the  respondent's  said  share  of  the  profits 
to  his  agents,  Ardoin  &  Co.  The  respondent  denies  that  they 
were  his  agents  in  the  transaction,  and  demands  a  general 
account  of  the  dividends  and  profits  and  further  payments. 
To  that  demand  the  appellants  put  in  a  plea  to  the  effect 
that  the  same  was  disposed  of  by  the  Courts  of  Law  in 
France,  and  that  the  matters  put  in  issue  by  this  bill  are  the 
identical  matters  that  were  put  in  issue  and  decided  in  the 
French  Courts  :  there  is  no  question  that  they  are  Courts  of 
competent  jurisdiction. 

The  whole  matters  put  in  issue  by  the  bill  are  met  by  the 
plea,  which  states  the  proceedings  in  the  French  Tribunals, 
and  which  is  sustained  by  averments,  (a)  1st,  that  the  de- 
crees and  orders  of  those  Tribunals  proceeded  on  the  merits, 
and  are  still  in  full  force  and  effect ;  2d]y,  that  the  said  pro- 
ceedings so  had  in  the  said  Tribunals  were  within  their  proper 
jurisdiction,  and  were  carried  on  according  to  the  laws 
of  France  ;  3dly,  that  the  said  *  decrees  and  orders  *  382 
are  final  and  conclusive,  and  an  effectual  bar  against 
the  respondents  prosecuting  any  other  action  in  France  for 
the  same  matters ;  4thly,  that  the  several  matters  in  respect 
whereof  relief  was  sought  by  the  respondent  against  the  ap- 
pellants in  the  suit  and  proceedings  in  the  French  Courts  are 
the  same  matters  in  respect  whereof  he  seeks  relief  and  dis- 
covery against  them  by  this  bill ;  5thly,  that  the  claims  sought 
to  be  enforced  in  the  French  Courts  are  the  same  claims  which 
the  respondent  seeks  to  enforce  by  his  bill ;  and  6thly,  that 
the  matters  put  in  issue  in  the  proceedings  in  France  are  the 
same,  and  not  in  any  manner  different  from  the  matters  put 

ings  really  were,  this  plea  does  not  show  that  Messrs.  Ricardo  are  not, 
taking  the  allegations  in  the  bill  to  be  trae,  now  accountable  for  those 
moneys  which  were  received  subsequently  to  the  time  when  the  last  sen- 
tence was  pronounced  in  France  :  and  therefore  my  opinion  is,  that  the 
plea  must  be  overruled. 

(a)  Vide  supra,  pp.  377,  378. 
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in  issue  by  the  respondent's  bill  in  this  suit.  There  is  then  a 
further  averment,  supported  by  answer,  to  the  effect  that  the 
said  decrees  and  orders  are  consistent  with,  and  not  contrary 
to,  natural  justice  and  equity.  The  matters  so  stated  and 
averred  in  the  plea  constitute  a  good  defence  to  the  claim 
made  by  the  bill. 

The  Courts  of  Law  in  France  have  declared  that  the  re- 
spondent is  remediless  in  respect  of  the  claim  there  made  by 
him  against  the  appellants.  This  House  is  not  a  Court  of 
appeal  from  decrees  of  the  French  Courts  :  their  decision 
against  the  respondent  was  final  and  conclusive,  so  that  by 
the  laws  and  usage  of  France  the  respondent  could  not  insti- 
tute a  new  suit,  in  respect  of  the  same  claim,  in  that  country, 
neither  can  he,  for  the  same  reason,  by  the  laws  and  usage  of 
this  countr}^  bring  a  new  suit  here  to  enforce  the  same  claim. 
If  the  claim  made  by  the  bill  is  not  the  same  that  was  made 
and  declared  remediless  in  the  French  Courts,  the  respondent 
might  have  taken  issue  on  the  facts  stated  in  the  plea  ;  his 
omitting  to  do  so  is  an  admission  of  the  truth  of  those  state- 
ments. 

There  are  many  cases  in  the  reports  of  pleas  of  res  judicata 

and  judgments  pleaded  in  bar  to  new  suits,  and  it  is  observ- 
able that,  whenever  such  pleas  have  been  overruled,  it 

*  383  was  on  the  ground  that  the  judgments  were,  on  *  the 
face  of  them,  repugnant  to  natural  justice,  or  founded 

on  ignorance  of  the  parties'  rights,  or  upon  some  technical 

ground. 

[Lord  Brougham.  —  Such  as  Buchanan  v.  Rucher  (<x) 
and  M  Carthy  v.  De  Caix.  (5) 

The  Lord  Chancellor.  —  On  what  ground  did  the  Vice- 
Chancellor  overrule  this  plea  ?] 

His  Honor  admitted  that  if  it  appeared  that  the  French 
Courts  really  decided  the  question  raised  by  the  bill,  the  plea 
would  be  a  good  defence,  but  he  considered  the  main  ques- 


(a)  9  East,  192. 
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tion  raised  by  the  bill  to  have  been,  whether  there  was  a 
partnership  between  these  parties  in  the  loan  transaction, 
and  that  question  did  not  appear  upon  the  statements  in 
the  plea,  as  his  Honor  conceived  (^a)  to  have  been  decided 
in  the  French  Tribunals.  But  it  does  appear  from  the  pro- 
ceedings and  decrees  in  the  French  Courts,  as  stated  in  the 
plea,  that  the  respondent's  claim  in  dispute  there  was,  that 
he  was  entitled  to  an  account  and  payment  of  one-twentieth 
part  of  all  the  dividends  and  profits  in  the  loan ;  and  by 
examining  his  claim,  as  set  forth  in  his  own  summonses 
stated  in  the  plea,  it  will  be  seen  that  that  claim  does  not  at 
all  differ  from  the  claim  made  by  his  bill.  He  even  antici- 
pates in  the  bill  that  his  claim  would  be  met  by  the  previous 
adjudication  on  his  claim  in  the  French  Courts,  yet  he  does 
not  venture  to  deny  that  that  adjudication  disposed  of  his 
whole  claim.  In  fact,  all  the  respondent's  claims  against  the 
appellants,  in  respect  to  the  loan  under  the  partnership  agree- 
ment, were  the  subject  of  final  adjudication  by  the  proper 
Tribunals  in  France,  and  were  brought  before  those  Tribu- 
nals by  the  respondent  himself.  The  only  difference  between 
the  claims  there  made  by  him  and  those  now  made  in  this  bill 
is,  that  the  bill  claims  a  share  of  profits  in  the  loan 
accruing  subsequently  to  the  adjudication  *  in  the  *  384 
French  Courts ;  but  that  adjudication  concluded  every 
claim  in  respect  of  the  loan  transaction,  for  it  declared,  in 
effect,  that  he  was  not  entitled  to  any  further  accounts  or 
profits  in  that  transaction  ;  in  a  word,  that  he  was  remediless. 

[Lord  Campbell.  —  At  common  law,  foreign  judgments 
between  the  same  parties,  and  on  the  same  matters,  are 
treated  only  as  evidence  in  actions  brought  on  them  here ; 
but  the  Vice-Chancellor  says,  in  Martin  v.  Nieolls^  (h')  that 
they  are  conclusive.] 

And  so  they  are  held  in  that  and  numerous  other  cases. 
The  whole  question  here  turns  on  the  identity  of  the  claims 
made  b}^  the  bill,  with  the  claims  that  were  made  and  adjudi- 

(a)  Vide  supra,  p.  380  et  seq.  (note).  (b)  3  Sim.  458. 
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cated  on  by  the  foreign  Tribunals.  The  questions  at  issue 
between  those  same  parties  in  those  Tribunals  were,  whether 
the  accounts  rendered,  and  the  payments  made  by  the  appel- 
lants, were  sufficient,  and  had  effected  their  complete  dis- 
charge from  every  thing  relative  to  the  interests  of  the 
respondents  in  the  loan.  And  on  these  questions  the  French 
Courts  decided  that,  according  to  the  law  and  usage  as  to 
loans,  the  accounts  before  rendered  were  sufficient,  and  the 
respondent  had  no  right  to  any  further  account  or  to  any 
further  participation  in  the  profits  of  the  loan.  As  to  the 
claim  of  profits  accruing  on  that  transaction  subsequent  to 
the  termination  of  the  proceedings  in  the  French  Courts,  the 
allegations  in  the  bill  in  that  behalf  are  not  so  stated  or 
charged  as  to  show  any  new  right  to  an  account  from  the 
appellant.  In  Roche  v.  Morgell^  («)  a  plea  of  release  was 
allowed  to  be  a  sufficient  answer  to  so  much  of  the  claim  in  a 
bill  as  accrued  up  to  the  release  ;  so  by  analogy  to  that  case, 
if  the  adjudication  in  the  French  Courts  did  not  extend  to 
the  subsequent  profits  on  the  loan,  let  the  plea  be  an  answer 

to  the  claim  up  to  the  time  of  the  adjudication ; 
*  385   whereas  the  *  effect  of  the  Vice-Chancellor's  decision 

is  to  open  an  account  as  to  the  whole  of  the  profits. 
But  it  is  submitted  that  his  Honor's  decision  is  a  total  mis- 
carriage, and  that  it  ought  to  be  reversed. 

Mr.  Bethell  and  Mr.  Lewis,  for  the  respondent.  —  The 
grounds  of  the  Vice-Chancellor's  decision  were,  that  the  plea 
could  not  be  an  answer  to  the  demands  made  in  the  bill, 
unless  there  was  no  account  of  profits  liable  to  be  rendered 
subsequent  to  the  adjudication  in  the  French  Tribunals.  His 
Honor,  after  observing  that  the  bill  "  charges  that,  subse- 
quently to  the  second  and  alleged  final  division,  and  while 
the  proceedings  in  the  French  Courts  were  going  on,  and 
since  their  termination,  the  defendants,  from  time  to  time, 
received  divers  large  sums  of  money  in  respect  of  profits 
arising  from  the  said  loan,  for  which  they  have  never  ac- 
counted to  the  plaintiff,"  says,  "if  there  ever  had  been  a- 


(a)  2  Sch.  &  Lef.  721;  see  p.  725. 
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partnership,  &c.,.and  there  were  profits  received  subsequent 
to  the  alleged  final  division  of  them,  the  plaintiff  would  be 
entitled  to  an  accoant,  unless  the  Court  abroad  decided  upon 
the  general  ground,  that  there  was  no  case  whereby  the 
defendants  bec'ame  accountable;"  and  his  Honor  "  did  not 
find  that  fact  averred  upon  the  plea."  (a) 

It  has  been  urged  for  the  appellants  that  the  French  Courts 
adjudicated  on  the  whole  matter  of  relief  sought  by  the  bill: 
it  is  incumbent  on  them  to  show  that  the  plea  is  coextensive 
with  the  relief  sought  by  the  bill ;  and  if  it  appears  that  there 
is  any  part  of  that  relief  not  barred  by  the  plea,  judgment 
must  be  for  the  plaintiff.  The  proper  requisites  to  a  plea  of 
a  former  judgment  are  set  forth  in  Yinnius,  under  the  head, 
de  re  judicata  :  (5)  Hsec  autem  exceptio  (rei  judicatae)  non 
aliter  genti  obstat  quam  si  eadem  qusestio  inter  easdem 
personas  revocetur.  Itaque  *  ita  demum  nocet,  si  *  386 
omnia  sint  eadem  ;  idem  corpus,  eadem  quantitas,  idem 
jus,  eadem  causa  petendi,  eademque  conditio  personarum." 
It  must  be  shown  by  the  plea  itself  that  it  is  not  defective  in 
any  of  those  requisites.  Lord  Redesdale  says,  (c^)  "  a  decree 
determining  the  rights  of  the  parties,  and  signed  and  enrolled, 
may  be  pleaded  to  a  new  bill  for  the  same  matter."  A  de- 
cree not  enrolled,  cannot  be  pleaded  at  all.  "  The  decree 
must  be  in  its  nature  final,  or  afterwards  capable  of  being 
made  so,  by  order,  or  it  will  not  be  a  bar."  "  Upon  a 
plea  of  this  nature,  so  much  of  the  former  bill  and  answers 
must  be  set  forth  as  is  necessary  to  show  that  the  same  point 
was  then  in  issue.  A  decree  cannot  be  pleaded  in  bar  of  a 
new  bill  unless  it  is  conclusive  of  the  rights  of  the  plaintiffs 
in  that  bill,  or  of  those  under  whom  they  claim."  And  Mr. 
Beames,  in  his  book,  says,  (cZ)  as  a  plea  of  this  kind  proceeds 
upon  the  ground  that  the  same  matter  was  in  issue  in  the 
former  suit,  and  as  every  plea  that  is  set  up  as  a  bar  must  be  ad 
idem^  the  plea  should  set  forth  so  much  of  the  former  bill  and 
answer  as  will  suffice  to  show  that  the  same  point  was  then 
in  issue  ;  and  where,  therefore,  the  defendant  pleaded  only 


(a) Supra,  p.  380. 

(c)  Mitf.  Plead.  237  (4th  ed.). 


(6)  Lib.  4,  tit.  13,  §  5. 
(d)  Elem.  of  Pleas,  209. 

[  361  ] 


*386 


CASES  IN  THE  HOUSE  OF  LORDS. 


that  a  bill  was  brought  for  an  account  and  a  decree  made, 
Lord  Hardwicke  considered  the  plea  defective."  In  Child 
V.  Gribson,  (a)  the  case  there  referred  to,  Lord  Hardwicke 
said,  "  every  plea  that  is  set  up  as  a  bar  must  be  ad  idem. 
Therefore,  if  a  judgment  or  decree  is  pleaded,  it  must  appear 
to  be  ad  idem.  The  defendant  should  set  forth  so  much  of 
the  former  bill  and  answer  as  to  have  shown  the  same  point 
was  then  in  issue." 

The  present  plea  fails  in  all  the  essential  requisites  to  a 
valid  plea  of  a  judgment  in  bar,  especially  in  that  last  men- 
tioned, not  showing  that  the  decree  or  judgment  which 
*  387  *  is  pleaded  is  ad  idem.  There  is  no  instance  of  a  plea 
of  a  foreign  decree  being  allowed  in  our  Courts ;  and 
the  materials  for  argument  on  the  question  are  wanting. 
There  is  no  enrolment  of  this  decree,  and  a  decree  that  is  not 
enrolled  cannot  be  pleaded  in  bar  of  a  new  bill,  (b)  The 
parties  to  the  two  suits  are  not  the  same  ;  there  is  no  identity 
between  the  Messrs.  Ricardo,  the  defendants  to  this  bill,  and 
the  parties  summoned  as  defendants  in  the  proceedings  in 
France  :  there  is  no  averment  that  they  are  the  same  parties. 
There  are  several  other  objections  to  the  form  of  the  plea,  but 
the  objections  to  its  sufficiency  are  more  important. 

The  plea  does  not  show  what  point  was  determined  by  the 
French  Tribunals.  As  far  as  can  be  collected  from  the  state- 
ments of  the  proceedings  and  orders,  it  would  appear  that  the 
decisions  of  the  arbitrator  judges  and  Cour  Royale  were  de- 
terminations on  the  title  of  the  party  complaining,  and  not  on 
his  right  to  the  account.  The  averments  do  not  supply  this 
deficiency.  All  those  matters  that  are  averred  ought  to  be 
shown  by  the  record  of  the  proceedings  themselves.  If  the 
respondent's  claims,  as  stated  in  the  plea,  be  compared  with 
his  claims  as  set  forth  in  his  bill,  it  will  be  found  that  they 
differ  in  many  respects,  and  the  claims  in  the  bill  are  much 
larger.  There  is  no  form  of  plea  which  the  Courts  judge 
more  strictly  than  a  plea  of  a  judgment  in  bar. 

[The  Lord  Chancellor.  —  In  general,  in  pleading  a  former 

(a)  2  Atk.  603. 

(b)  Mitf.  Plead.  239;  Bea.  Elem.  206,  note  2. 
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judgment,  you  produce  it  with  the  proceedings  to  show  it  is 
a  judgment  between  the  same  parties  and  on  the  same  mat- 
ters. When  the  record  is  produced,  the  Court  can  compare 
and  decide  the  identity  of  the  parties  and  matters  in  issue  ; 
but,  without  the  record  of  the  proceedings,  an  issue  is  raised 
which  the  Court  cannot  decide. 

Lord  Campbell  signified  his  assent  to  these  observations.] 

*  Exactly  so  ;  and  that  is  the  ground  on  which  the  *  388 
Vice-Chancellor  overruled  this  plea.  It  has  been  said 
by  the  appellants'  counsel,  that  if  the  respondent  disputed 
the  truth  of  the  .plea,  he  might  have  taken  issue  on  the  facts. 
That  is  a  thing  that  is  never  done.  There  are  no  special 
replications  in  our  Courts.  The  plea  itself  should  have  the 
sentence  or  judgment,  and  the  grounds  of  it,  set  forth  on  its 
face. 

[The  Lord  Chancellor.  —  It  does  not  appear  to  me  that 
the  proceedings  are  sufficiently  set  forth.  I  have  looked 
through  the  record  carefully,  and  I  confess  I  do  not  under- 
stand what  were  the  matters  in  issue,  or  the  points  decided.] 

The  practice  of  the  Courts,  in  cases  of  this  sort,  when,  from 
indulgence  to  a  defendant,  they  do  not  overrule  his  plea,  is 
to  allow  it  to  stand  for  an  answer,  with  liberty  to  except. 
That  was  done  in  the  case-  already  referred  to,  Roche  v.  Mor- 
gell^  Qa)  which  was  affirmed  in  this  House.  In  Fitzgerald  v. 
Fitzgerald^  (h)  a  defendant  to  a  bill  in  the  Exchequer  in 
Ireland,  pleaded  a  former  decree  on  the  same  matters  in 
Chancery  in  England,  and  the  plea  was  disallowed ;  but  this 
House,  on  appeal,  reversed  the  order,  and  ordered  the  plea 
to  stand  for  an  answer.  In  Belirens  v.  Sieveking,  (^?)  a  plea 
of  proceedings  and  judgment  in  the  Lord  Mayor's  Court  in 
London,  in  bar  to  a  bill  in  Chancery,  was  allowed  by  the 
Master  of  the  Rolls  ;  (c?)  but  that  order  was  reversed  by  the 


(a)  2  Sch.  &  Lef.  721. 
(c)  1  Keen,  456. 


(b)  5  Bro.  P.  C.  567. 
(rf)  2  My.  &  Cr.  603. 
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Lord  Chancellor  (Lord  Cottenham),  because  the  plea  did 
not  show  that  the  proceedings  in  the  former  suit  "  were  taken 
for  the  same  purpose  ;  "  or  that  the  "  subject-matter  was  the 
same ; "  or  that  the  result  was  conclusive,  so  as  to  bind 
the  judgment  of  every  other  Court,"  the  plea  having  left 

"  the  Court  in  ignorance  whether  the  proceedings, 
*  389  which  it  *  alleged  to  have  been  taken  in  the  Lord 

Mayor's  Court,  were  conclusive,  even  in  that  Court ;  " 
and  his  Lordship  "  thought  that  the  plaintiff  could  not  have 
taken  issue  upon  the  plea."  Every  plea  of  a  former  judg- 
ment in  bar  ought  to  set  forth  so  much,  at  least,  of  the  judg- 
ment as  would  show  that  it  was  final  and  conclusive  on  the 
merits.  The  forms  of  such  pleas  in  Chitty's  and  in  Willis's 
books,  show  the  practice  ;  and  the  doctrine  is  laid  down  in 
the  leading  cases  on  the  subject  from  Bernardi  v.  Motteux,  (a) 
the  earliest  and  best  at  common  law,  and  recognized  in 
Lothian  v.  Henderson^  (5)  per  Mr.  Justice  Lawrence  ;  and 
from  Child  v.  Crihson^  (c)  in  equity,  followed  by  Gregory  v. 
Molesworth^  (c?)  in  which  Lord  Hardwicke  says,  "  the  ques- 
tion will  be,  first,  whether  the  decree  is  a  determination  of 
the  points  between  the  parties."  How  can  that  question  be 
answered  unless  the  decree  is  set  forth  ? 

The  conclusion  from  these  principles  of  pleading  is,  that 
when  it  is  not  clearly  apparent  on  the  face  of  the  judgment  — 
not  left  in  ambiguity,  or  to  be  collected  by  inference  —  on 
what  points  it  adjudicated,  and  that  it  went  to  the  merits, 
and  was  conclusive  on  them,  it  cannot  be  admitted  as  the 
ground  of,  or  as  an  estoppel  to,  a  new  suit.  Sadler  v.  Rob- 
ins^ (e)  Fisher  v.  Ogle^  (g)  per  Lord  Ellenborough  ;  Smith  v. 
Nicolls^  (K)  per  C.  J.  Tindal  ;  JDalgleish  v.  Hodgson,  (i)  per 
C.  J.  Tindal  ;  Ohicini  v.  Bligh,  (¥)  From  all  these  cases 
the  rule  at  common  law  appears  to  be,  that  the  record  of  the 
foreign  or  former  judgment  or  sentence  pleaded  in  bar,  must 
show  distinctly  and  affirmatively,  and  not  by  implication 

(&)  3  Bos.  &PulL  526,  527. 
(rf)  3  Atk.  626. 
\g)  ]  Campb.  418. 
(i)  7  Bing.  504. 


(a)  2  Doug.  575. 
(c)  2  Atk.  603. 
(e)  1  Campb.  253. 
Qi)  5  Bing.  N.  C.  222. 
\k)  8  Bing.  335. 
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merely,  not  only  that  it  was  pronounced  by  a  Court  of 
competent  jurisdiction,  between  parties  within  that 

*  jurisdiction,  but  also  that  it  was  a  final  and  conclu-  *  390 
sive  decision  on  the  merits  of  the  matters  in  issue,  which 
matters  must  also  appear.  How  can  all  these  ingredients  in 
a  judgment  be  shown-  if  they  are  not  stated  on  the  record  ? 
The  same  rule  prevails  in  our  Courts  of  Equity :  it  must  ap- 
pear, by  the  judgment  itself,  that  it  was  res  judicata,  as  in 
Brandlyn  v.  Ord,  Qa)  and  the  other  cases  and  authorities 
before  referred  to.  The  late  case  of  Jones  v.  Nixon,  (5)  in- 
the  Exchequer,  seems  to  be  an  exception  to  one  part  of  the 
rule,  a  plea  of  a  former  decree  being  there  allowed,  though 
the  decree  was  not  on  the  merits,  but  for  want  of  evidence. 
The  report  does  not  state  any  grounds  for  that  decision. 

But  it  is  manifest,  for  other  reasons,  that  the  foreign  judg- 
ment must  appear  on  the  record :  how  otherwise  could  it  be 
questioned  or  impeached  for  fraud,  irregularities,  or  incon- 
sistencies with  international  law  or  natural  justice  and  equity ; 
faults  within  the  judgment?  Mitf.  Treat.,  (c)  Lord  Crans- 
toun  V.  Johnston,  (cZ)  Foster  v.  VassalL  (e)  To  the  bill  in 
that  case  the  defendant  pleaded  a  suit,  brought  against  him 
by  the  plaintiff,  in  the  Court  of  Chancery  in  Jamaica,  for  the 
same  accounts  demanded  by  the  bill,  but  neither  the  term  nor 
year  when  the  foreign  suit  was  instituted  being  set  out  in  the 
plea  with  certainty,  for  that  defect  in  form  Lord  Hardwicke 
overruled  it.  In  Wolff  v.  Oxholm,  {g)  an  ordinance  of  the 
Danish  government,  under  which  a  Dane  paid  to  commission- 
ers a  debt  which  he  owed  to  an  English  subject,  was  held  not 
to  be  an  answer  to  an  action  brought  in  England  against  the 
Dane  for  the  same  debt,  because  the  ordinance  was  not  con- 
formable to  the  usage  of  nations.  It  was  said  that  3Iartm 
V.  Nicolls  (K)  is  an  authority,  that  foreign  judgments  are 
not  examinable  in  our  Courts,  but  are  conclusive. 

*  That  case  was  held  to  be  of  no  authority  by  Lord  *  391 
Brougham,  in  his  judgment  in  Houlditch  v.  Marquess 

(a)  1  Atk.  571.  (6)  1  Younge,  359. 

(c)  Page  243  (4th  ed.).  (rf)  3  Ves.  170. 

(e)  3  Atk.  587.  {g)  6  M.  &  Sel.  92. 

Qi)  3  Sim.  458. 
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of  Donegal^  (a)  where  his  Lordship  states  the  conflicting 
authorities,  and  evidently  concurs  in  the  opinion,  that  in 
this  country  a  foreign  judgment  is  only  prima  facie,  not  con- 
clusive, evidence  of  a  debt.  One  argument  (his  Lordship 
continues)  is  clear,  that  the  difference  between  our  Courts 
and  their  Courts  is  so  great,  that  it  would  be  a  strong  thing 
to  hold  that  our  Courts  should  give  a  conclusive  force  to 
foreign  judgments,  when,  for  aught  that  we  know,  not  one 
of  the  circumstances  that  we  call  necessary  may  have  taken 
place  in  procuring  the  judgment."  And,  after  citing  the 
case  of  Buchanan  v.  HucJcer,  (h)  and  supposing  other  cases  as 
examples  of  the  consequences  of  holding  foreign  sentences, 
to  be  in  themselves  valid,  he  refers  with  approbation  to  the 
cases  in  which  foreign  judgments  were  held  to  be  traversable, 
as  JValker  v.  Witte7\  (c) 

The  statements  of  the  foreign  proceedings  and  judgment  in 
this  plea  are  uncertain,  and  it  is  impossible  to  ascertain  from 
them  what  matters  were  referred  to  the  arbitrator  judges,  or 
what  they  decided.  In  order  to  enable  the  Court  of  Chancery 
to  determine  whether  the  points  put  in  issue  by  the  bill  were 
determined  by  the  Courts  in  France,  the  plea  ought  to  show 
distinctly  what  were  the  proceedings  in  those  Courts.  In 
Hardman  v.  JEllames  (df)  a  plea  of  adverse  possession  to  a  bill, 
claiming  title  to  land,  was  overruled,  because  it  did  not  state 
particularly  the  facts  on  which  the  defendant  meant  to  rely 
as  constituting  adverse  possession.  This  plea  fails  in  the 
elementary  requisites,  —  especially  in  showing  that  the  issue 
in  the  proceedings  alleged  to  have  been  had  in  the  Courts  in 

France,  was  the  same  as  the  issue  raised  in  the  respon- 
*  392  dent's  bill ;  *  and  as  the  facts  alleged  by  the  bill  must 

be  taken  to  be  admitted  by  the  plea,  it  follows  that  the 
proceedings  in  the  French  Courts,  if  they  amount  to  a  de- 
cision of  the  case,  made  by  the  bill,  are  contrary  to  justice 
and  equity.  It  is  therefore  submitted  that  the  order  of  the 
Vice-Chancellor,  disallowing  this  plea,  ought  to  be  affirmed. 

(a)  2  CI.  &  Fin.  470,  477;  s.  c.  8  Bligh,  301. 
(6)  9  East,  192.  (c)  1  Doug.  1. 

(f/)  5  Sim.  640. 
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Mr.  Kelly^  in  reply.  — It  may  be  shown,  on  principle,  prec- 
edent, and  authority,  that  the  objections  to  the  plea  are 
unfounded  ;  they  are,  at  best,  but  formal  objections  to  the 
frame  of  the  plea ;  and  as  the  plea  goes  substantially  to  the 
merits,  it  would  be  contrary  to  justice  to  allow  these  objec- 
tions. Here  the  plaintiff  calls  for  an  account  of  transactions 
with  the  defendants  ;  they  say  he  called  for  the  same  account 
in  Paris,  and  there  they  proceeded  with  him  to  inquire  into 
the  merits  of  his  claim,  and  it  was  proved  that  he  really  had 
none  ;  yet  he  again  asks  the  same  account. 

It  is  admitted,  that  if  the  defence  made  to  this  demand  is 
well  pleaded  it  is  a  sufficient  answer  to  it.  It  is  true  the  de- 
fence must  be  well  pleaded ;  the  plea  must  show  that  the 
decree,  in  the  suit  in  France,  was  made  between  the  same 
parties  who  are  parties  to  this  suit,  and  upon  the  same  mat- 
ters. The  question  is,  how  they  are  to  be  shown.  It  is  not 
necessary  to  set  forth  the  judgment  on  the  record  in  hoec  verba, 
although  it  is  necessary  to  state  it ;  it  would  be  a  violation  of 
the  principles  of  pleading  to  set  it  forth ;  it  would  be  plead- 
ing evidence  ;  it  is  sufficient  to  state  it  as  a  simple  allegation 
of  fact. 

In  the  equity  cases  that  have  been  cited,  the  bills  called  for 
accounts,  and  the  pleas  were  of  former  decrees  for  the  same 
claims.  A  practice  did  certainly  prevail  of  setting  forth  the 
whole  of  the  former  proceedings  on  the  record,  in  order  that 
the  Judge  might  see  that  the  former  suit  related  to,  and  that 
an  adjudication  was  therein  made  on,  the  same  matters 
between  the  same  parties,-  but  that  was  never  *  the  *  393 
practice  in  pleading  foreign  judgments.  In  Behrens 
V.  Sieveking  Lord  Cottenham  held  the  plea  was  not  sufficient, 
not  because  the  proceedings  in  the  former  suit  were  not  set 
forth  verbatim,  but  because  it  did  not  show  that  the  proceed- 
ings were  taken  for  the  same  purpose  as  the  Chancery  suit, 
and  because  it  left  the  Court  in  ignorance  whether  the  pro- 
ceedings which  the  plea  alleged  to  have  taken  place  in  the 
Lord  Mayor's  Court  were  conclusive  even  in  that  Court. 
Can  these  observations  be  authority  for  requiring  the  whole 
proceedings  and  judgment  to  be  set  forth  in  the  plea  ?  This 
plea  does  set  forth  all  that  Lord  Cottenham  required  ;  it 
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states  *'  that  the  alleged  profits,  to  one-twentieth  part  or 
share  whereof  the  complainant  so  claimed  (in  the  suit  in 
France)  to  be  entitled,  as  aforesaid,  were  of  the  same  nature, 
classes,  and  descriptions  as,  and  identical  in  character  with, 
the  alleged  profits,  to  one-twentieth  part  or  share  whereof  the 
complainant  by  his  said  bill  claims  to  be  entitled,  and  in 
respect  whereof  he  thereby  seeks  recovery  and  relief,"  &c. ; 
and  these  defendants  aver  that  the  several  matters  and 
things,  in  respect  whereof  relief  is  sought  by  the  said  com- 
plainant against  the  said  Messrs.  J.  and  S.  Ricardo  &  Co.  in 
the  aforesaid  suit  and  proceedings  in  the  said  Tribunals  and 
Courts  in  France,  were  and  are  the  same  matters  and  things 
in  respect  whereof  the  said  complainant,  by  his  said  bill  in 
this  suit,  seeks  discovery  and  relief  against  these  defendants," 
&c.  (He  read  at  large  from  the  plea  and  averments,  as  set 
out  supra,  pp.  377,  378.) 

The  foreign  proceedings  are  sufficiently  set  out  to  enable 
the  Judge  in  equity  to  see  what  was  the  nature  and  purpose 
of  them  ;  but  if  they  were  all  set  forth  verbatim,  he  would 
not  be  thereby  enabled  to  say  the  adjudication  was  final  and 
conclusive  ;  that  is  a  question  of  evidence  for  French  lawyers, 
and  not  matter  of  judicial  cognizance  for  the  Court.  In  Ire- 
land and  England  it  was  usual  to  set  forth  fully  the 
*  394  former  judgments,  because  the  Judges  before  *  whom 
they  came  would  know  whether  they  were  final  and 
conclusive,  and  consistent  with  justice  and  equity ;  but  they 
could  not  give  any  opinion  on  a  foreign  judgment,  and  there- 
fore to  set  it  out  in  full  would  be  worse  than  useless. 

[Lord  Brougham.  —  No  one  contends  that  the  judgment 
and  proceedings  should  be  set  out  in  full,  but  we  should  have 
such  a  description  of  them  as  would  enable  us  to  know  what 
was  decided.] 

And  so  much  of  them  as  is  sufficient  for  that  purpose  is  set 
out ;  if  there  is  any  deficiency,  it  is  supplied  by  the  averments, 
which  must  be  taken  to  be  true,  as  the  respondent  has  not 
taken  issue  upon  them.  In  a  note  to  Pitt  v.  Knight,  in 
Saunders's  Reports  (from  which  the  form  of  plea  of  judg- 
[  368  ] 


RICARDO  V.  GARCIAS. 


*394 


ment  recovered,  that  has  been  cited  from  Chitty's  Pleading, 
is  taken),  Serjeant  Williams  says,  (a)  "  It  is  not  necessary  to 
set  forth  the  whole  proceedings,  as  is  done  here ;  it  is  enough 
to  state  shortly  that  the  plaintiff,  in  Easter  term,  &c.,  im- 
pleaded the  defendant  in  the  Court  of  our  Lord  the  King,  in 
a  plea  of  debt,  and  that  such  proceedings  were  thereupon  had  ; 
that  afterwards,  in  Trinity  term,  &c.,  the  plaintiff,  by  the 
consideration  of  the  said  Court,  recovered  his  said  debt,  &c. 
So,  in  pleading  the  judgments  even  of  inferior  Courts,  it  is 
now  held  not  to  be  necessary  to  set  out  the  cause  of  action, 
&c. ;  but  it  is  sufficient  to  say  that,  at  a  certain  Court,  &c., 
A.  B.  levied  his  certain  plaint  against  C.  D.,  in  a  certain  plea 
of,  &c.,  for  a  cause  of  action  arising  within  the  jurisdiction  of 
the  Court,  and  thereupon  such  proceedings  were  had ;  that 
afterwards,  &c.,  it  was  considered  by  the  said  Court  that  the 
said  A.  B.  should  recover,  &c.  Rowland  v.  Veal^  Cowp.  18, 
recognized  by  Buller,  Justice  ;  Belk  v.  Broadhent^  3  T.  Rep. 
185." 

Although  many  objections  made  formerly  to  pleas 
have  *  of  late  years  been  overruled,  there  are  still  some  *  395 
technical  rules  for  pleading  a  former  judgment  in  bar  : 
for  instance,  the  term,  year,  and  Court,  &c.,  must  be  stated, 
and  there  is  a  verification  referring  to  the  record,  prout  patet 
per  recordum  ;  but  it  is  not  necessary  to  plead  so  much  of  a 
foreign  judgment,  because  it  must  be  pleaded  only  as  a  fact, 
and  there  is  no  record ;  and  in  bringing  an  action  of  debt  on 
a  foreign  judgment,  it  is  not  necessary  to  show  the  grounds 
of  it.  Walker  v.  Witter,  (b}  And  even  Irish  judgments  are 
pleaded  in  England  as  facts,  not  being  records.  Collins  v. 
Lord  Mathetu,  (c)  Harris  v.  Saunders,  (c?) 

Nothing  could  be  more  inconvenient  than  to  set  out  the 
whole  proceedings  and  judgment  at  law  in  a  plea  to  a  bill  in 
equity.  It  is  possible  —  without  surmising  the  fact  to  be  so 
—  that  the  Judge  in  equity  knows  nothing  of  the  form  or  im- 
port of  the  proceedings  at  law;  and,  d  fortiori^  it  cannot  be 

(a)  1  Saund.  Hep.  by  Wms.  p.  92,  note  2. 
(&)  1  Doug.  1.  (c)  5  East,  473. 

{d)  4  B.  &  C.  411. 
VOL.  xn.  24  [  369  ] 


*395 


CASES  IN  THE  HOUSE  OF  LORDS. 


presumed  that  he  is  conversant  with  a  foreign  judgment,  no 
more  than  that  a  Judge  in  a  foreign  Court  is  conversant  with 
English  judgments.  It  would,  therefore,  be  worse  than  use- 
less to  occupy  the  Judge's  time,  and  embarrass  his  mind  by 
setting  forth  in  full  matters  of  which  he  is  not  able  to  take 
judicial  cognizance.  The  plea  in  bar  to  a  bill  in  Chancery, 
which  was  allowed  by  Lord  Hardwicke  in  Williams  v.  Lee,(^a) 
and  which  has  been  cited  from  Mr.  Beames's  book,  (5)  states 
shortly  that  an  action  was  brought  in  trover  in  such  a  term, 
in  such  a  Court,  and  a  verdict  was  obtained,  which  was  still 
in  force,  &c. 

In  the  cases  referred  to  for  the  respondent,  much  stress  was 
laid  on  the  words  "it  must  appear,"  or  "it  must  be  shown," 

used  by  Judges  in  speaking  of  judgments  recovered ; 
*  396  but  these  expressions,  when  referring  to  a  plea  in  *  bar, 

do  not  import  that  the  whole  proceedings  must  appear 
or  be  shown,  but  that  there  must  be  an  intelligible  statement  of 
them ;  something  more,  perhaps,  may  be  required  when  judg- 
ments are  made  matter  of  defence  ;  but  there  is  no  precedent 
for  setting  out  the  whole  proceedings  in  a  plea  in  bar.  In 
Callander  v.  Dittrich,  (c)  a  foreign  judgment  was  pleaded  in 
bar  to  an  action  since  the  new  forms  of  pleading,  and  the  sub- 
stance of  it  only  was  set  out.  If  this  House  were  to  hold  that 
this  plea  ought  to  set  out  the  whole  proceedings  in  the  foreign 
Tribunal,  all  the  Courts  in  Westminster  Hall  must  alter  their 
practice.  In  the  case  last  mentioned,  it  was  found  that  the 
judgment  pleaded  was  not  on  the  same  matter  ;  and  the  like 
result  might  be  found  in  this  case  if  issue  had  been  taken  on 
the  plea.  But  however  much  or  little  of  a  foreign  judgment 
is  set  forth  in  a  plea  in  equity,  the  Judge  there  cannot  take 
on  himself  to  say  it  is  final  and  conclusive,  but  he  must  take 
evidence  on  it,  or  send  it  to  a  jury,  if  the  facts  are  disputed. 
All  that  is  material  in  this  judgment  is  set  forth  in  the  plea, 
with  full  and  proper  averments,  covering  all  the  allegations 
in  the  plea. 

Mr.  Betliell  observed  on  the  case  of  Callander  v.  Dittrich, 


(a)  3  Atk.  223.  {h)  Elem.  of  Pleas,  337. 

(c)  1  Dowl.  N.  s.  730;  s.  c.  4  Mann.  &  G.  68. 
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that  there  the  very  thing  was  done  which  he  asked  to  be 
done  in  this  case.  The  plea  was,  in  fact,  overruled.  In  the 
report  Mr.  Justice  Erskine  says  (p.  748)  :  "  The  defendant 
was  bound  to  set  out  the  legal  effect  of  this  judgment  on 
which  he  relied  ;  and  he  has  said  that  the  effect  of  it  was  to 
bar  the  causes  of  action  in  both  counts  of  the  declaration. 
But  when  the  judgment  was  produced,  it  was  clear  that  the 
action  in  which  it  was  obtained,  was  not  brought  in  respect  of 
such  a  promise  as  that  in  the  second  count.  I  therefore  can- 
not say  that  this  plea  is  to  be  taken  distributively,  because 
the  allegation  contained  in  it  amounts  to  a  variance 
betw^een  the  statement  of  the  *  plea  as  to  the  legal  *  397 
effect  of  this  document,  and  the  real  effect  of  the  docu- 
ment produced.''  The  House  will  bear  in  mind  that  in  Courts 
of  Equity  there  is  no  special  replication,  so  that  the  plea  must 
prove  itself. 

August  8. 

The  Lord  Chancellor.  —  This  is  an  appeal  from  a  deci- 
sion of  the  Vice-Chancellor  of  England.  The  case  arose  out 
of  a  loan  transaction  with  the  government  of  Spain.  Messrs. 
Ricardo  &  Co.  entered  into  a  contract  with  that  government, 
and  Mr.  Garcias  was  interested  in  the  transaction.  Ac- 
counts were  rendered  by  Messrs.  Ricardo  to  Mr.  Garcias 
upon  two  occasions  through  Mr.  Ardoin,  his  banker  in  Paris  ; 
and  the  balance,  which  was  stated  to  be  due,  was  paid  to  Mr. 
Ardoin  on  account  of  Mr.  Garcias.  Mr.  Garcias  was  dissatis- 
fied with  these  accounts,  the  last  being  represented  by  Messrs. 
Eicardo  as  the  final  settlement  on  account  of  this  transaction. 
Proceedings  were  accordingly  instituted  in  the  Courts  of 
France  by  Mr.  Garcias  against  Messrs.  Ricardo,  one  of  the 
partners  being  at  that  time  resident  in  Paris. 

The  subject  was  investigated  and  heard  before  the  proper 
Tribunal ;  and,  it  appearing  to  be  a  commercial  and  partner- 
ship question,  they  referred  it,  according  to  the  law  of  France, 
to  certain  arbitrator  judges.  After  hearing  the  case  on  both 
sides,  and  attending  to  the  different  documents,  they  pro- 
nounced judgment  in  favour  of  Messrs.  Ricardo,  and  the  suit 
was  dismissed.    Mr.  Garcias  was  dissatisfied  with  that  deci- 
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sion,  and  appealed  to  the  Cour  Royale  at  Paris.  The  case 
was  heard  a  second  time  on  that  appeal,  and  the  decision  of 
the  Court  below  was  affirmed,  and  Mr.  Garcias  was  con- 
demned in  costs.  The  bill  has  since  been  filed  by  Mr.  Gar- 
cias against  Messrs.  Ricardo.  The  defendants,  Messrs. 
Ricardo,  have  pleaded  in  bar  the  judgments  which  they 

obtained  in  their  favour  in  France ;  and  the  question 
*  398  is  whether,  having  regard  to  *the  manner  in  which 

these  judgments  are  pleaded,  they  are  a  sufficient  bar 
to  this  claim. 

In  considering  this  question,  we  must  assume  the  truth  of 
every  fact  stated  on  the  face  of  the  plea.  The  plaintiff  might 
have  taken  issue  on  those  facts,  if  he  had  thought  proper  ; 
but,  in  the  shape  in  which  the  question  now  comes  before 
your  Lordships,  every  fact  stated  in  the  plea  must  be  taken 
to  be  true. 

The  defendants,  after  stating  the  proceedings  in  the  Courts 
of  France,  proceed  thus  :  they  aver  (a)  "  that  the  several 
matters  and  things  in  respect  whereof  relief  was  sought  by 
the  said  complainant  against  the  said  Messrs.  J.  and  S.  Ri- 
cardo &  Co.,  in  the  aforesaid  suit  and  proceedings  in  the  said 
Tribunals  and  Courts  in  France,  were  and  are  the  same  mat- 
ters and  things  in  respect  whereof  the  said  complainant  by 
his  said  bill  seeks  discovery  and  relief  against  these  defend- 
ants." There  is  an  averment,  therefore,  that  the  matters  and 
things  that  were  brought  before  the  Tribunals  in  France  by 
Mr.  Garcias,  were  the  same  matters  and  things  in  respect  of 
which  discovery  and  relief  are  sought,  by  him  in  the  Court  of 
Chancery  here.  That  fact  must  be  taken  to  be  true";  ''and 
that  the  several  claims  and  demands  sought  to  be  enforced  by 
the  said  complainant  in  the  said  proceedings  in  the  said  Tri- 
bunals and  Courts  in  ^'rance  were  and  are  the  same  claims 
and  demands  which  the  said  complainant  by  his  said  bill  in 
this  suit  seeks  to  enforce  against  these  defendants."  That 
must  also  be  taken  to  be  true  ;  "  and  that  the  matters  in 
issue,  and  in  respect  of  which  the  said  complainant  sought  to 
be  relieved,  and  the  discovery  and  relief  sought  by  the  com- 
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plainant  in  the  said  proceedings  in  France  were  and  are  the 
same  as,  and  not  in  any  manner  different  from,  the 
matters  *  in  issue,  and  the  discovery  and  relief  sought  *  399 
in  and  by  the  said  complainant's  bill  in  this  suit  against 
these  defendants."  So  that  it  is  averred  that  the  matters  and 
things  which  were  the  subject  of  dispute  before  the  Tribunals 
of  France  are  the  same  matters  and  things  as  are  in  dispute 
between  these  parties  before  the  Court  of  Chancery  here  ;  and 
that  the  matters  in  issue  in  the  Courts  of  France  were  the 
same  matters  as  are  in  issue  in  the  Court  of  Chancery  in  this 
country,  and  not  other  or  different.  That  being  so,  and  the 
averment  not  having  been  traversed,  it  would  seem  that  if 
the  foreign  judgments  can  be  pleaded  in  bar  of  the  claim, 
which  is  not  denied,  these  foreign  judgments  are  sufficiently 
pleaded  in  the  present  case. 

But  then  the  Vice-Chancellor  of  England,  referring  to  the 
bill,  adverts  to  one  allegation  in  it,  and,  on  the  ground  of  that 
allegation,  he  was  of  opinion  that  the  plea  was  not  sufficient, 
and  that  it  must  be  overruled.  That  allegation  is  to  this 
effect :  that  after  the  decision  by  the  Tribunal  in  France, 
further  commissions  and  further  receipts  of  interest  were 
obtained  in  respect  of  these  transactions  by  Messrs.  Ricardo. 
Now,  the  Vice-Chancellor  of  England,  in  the  course  of  his 
judgment,  as  I  understand  that  judgment,  expressed  himself 
to  this  effect :  It  does  not  appear  precisely  upon  what  ground 
the  judgment  was  pronounced :  if  it  was  pronounced  upon 
the  principle  that  the  suit  could  not  be  maintained  generally, 
then  that  would  be  an  answer  to  these  subsequent  receipts  ; 
it  would  apply  as  well  to  the  receipts  obtained  subsequent  to 
the  judgment  as  to  those  before  ;  that  is,  if  it  was  denied  that 
there  was  originally  any  right  of  action,  or  any  partnership, 
or  any  thing  which  went  to  the  whole  suit,  it  would  cover 
the  subsequent  payments.  But  it  is  possible  that  the  Court 
might  have  decided  on  this  ground,  that  up  to  the  period  of 
the  institution  of  the  suit  Mr.  Garcias  had  received 
satisfaction  of  all  he  was  entitled  to  receive  up  *  to  *  400 
that  time ;  and  if  the  judgment  proceeded  upon  that 
ground,  it  would  be  perfectly  consistent  with  the  judgment, 
that  he  should  be  entitled  to  recover  in  respect  of  any  receipts 
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subsequent  to  the  date  of  the  judgment.  On  that  ground  it 
was  that  the  Vice-Chancellor  considered  the  plea  to  be  in- 
sufficient. But  with  all  deference  to,  and  respect  for  the 
opinion  of,  that  learned  Judge,  if  we  look  very  closely  to  the 
averments  in  the  plea,  they  afford,  I  think,  an  answer  to  that 
objection.  The  averment  is  to  this  effect:  the  defendants 
allege  that  the  matters  in  issue  in  this  suit  are  the  same,  and 
not  in  any  respect  different  from  the  matters  in  issue  in  the 
French  Courts.  As  this  averment  must  be  taken  to  be  true, 
it  follows  that  the  question  in  issue  in  the  French  Courts 
must  have  involved  as  well  the  future  as  the  past  accounts ; 
and  the  question  must  have  been  general,  and  not  merely 
applicable  to  the  then  state  of  the  receipts  and  payments  ;  it 
must  have  included  the  right  to  share  in  the  future  as  well 
as  in  the  past  receipts,  and  to  call  for  an  account  of  such  re- 
ceipts. The  Courts  then  having  pronounced  against  the 
claim,  they  must  have  proceeded  either  on  the  ground  that 
no  such  right  had  ever  existed,  or  that  it  had  in  some  way 
been  put  an  end  to.  It  is  obvious  that,  in  either  view  of  the 
case,  the  judgment  would  be  a  bar  to  the  present  claim.  It 
appears  to  me,  therefore,  considering  the  plea  in  this  way, 
that  it  covers  the  whole  case,  and  is  a  complete  answer  to 
the  plaintiff's  bill.  I  am  of  opinion,  therefore,  upon  this 
ground  that  the  judgment  of  the  Vice-Chancellor  must  be 
reversed,  (a) 

Lord  Campbell.  —  I  own  that  in  this  case,  during 
*  401  the  *  argument,  I  entertained  considerable  doubt.  I 
was  clearly  of  opinion  that  a  foreign  judgment  might 
be  pleaded  as  res  judicata^  because  the  foreign  Tribunal  has 
clearly  jurisdiction  over  the  matter,  and  both  parties  having 
been  regularly  brought  before  the  foreign  Tribunal,  and  that 
Tribunal  having  adjudged  between  them,  I  think  that  such  a 
judgment  would  be  a  bar  to  a  subsequent  suit  in  this  country 
for  the  same  cause.    But  my  doubt  arose  as  to  whether  the 

(«)  Lord  Brougham  left  London  a  few  days  before  the  judgment  in 
this  case  was  given,  but  his  Lordship  having  since  read  the  above  obser- 
vations of  the  Lord  Chancellor,  desired  it  to  be  understood  that  he  entirely 
concurs  in  them  and  in  the  judgment. 
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proceedings  in  the  foreign  Court  were  in  this  case  sufficiently 
set  out.  However,  after  full  consideration,  and  particularly 
attending  to  the  allegation  which  my  noble  and  learned  friend 
has  pointed  out,  that  the  matters  and  things  now  in  issue  are 
the  same  as  those  which  were  in  issue  and  were  determined 
in  the  foreign  Court,  I  think  that  is  sufficient,  and  that  the 
decision  appealed  from  is  erroneous. 

(It  was  accordingly  ordered  and  adjudged  that  the  order  of 
the  7th  of  March,  overruling  the  plea  of  the  6th  of  February, 
1845,  to  the  amended  bill  of  the  respondent  (the  plaintiff  in 
the  Court  below)  be  reversed,  so  far  as  the  said  order  over- 
ruled the  said  plea,  and  directed  the  appellants  to  pay  to  the 
respondent  the  costs  of  such  plea ;  and  it  was  further  ordered 
that  the  respondent  do  pay  the  appellants  their  costs  occa- 
sioned by  the  said  plea ;  and  that  the  cause  be  remitted  back 
to  the  Court  of  Chancery  to  do  therein  as  shall  be  just,  &c.) 
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*402  *  CORPORATION  OF  NEWCASTLE  v.  THE 
ATTORNEY-GENERAL,  &c. 

1845. 

The  Mayor,  Aldermen,  and  Burgesses  of 
Newcastle-upon-Tyne  

The  Attorney-General,  and  the  Master, 

Brethren,  and  Sisters,  of  the  Hospital  of  \  Respondents, 
Holy  Jesus,  in  Newcastle  ) 

Statute;  Construction  of  Words.    Charity  Corporation.  Pro- 
hibition against  Alienation.  Pleading. 

The  Act  39  Eliz.,  c.  5,  enables  "  all  and  every  person  and  persons"  to 
found  hospitals  for  the  poor,  and  to  incorporate  them. 

A  municipal  corporation  is  included  in  the  words  "every  person  and 
persons,"  and  may  exercise  the  powers  given  by  the  Act.^ 

A  voluntary  conveyance  of  real  estates  to  a  charity  is  not  defeated  by  a 
subsequent  conveyance  of  them  for  valuable  consideration. ^ 

Real  estates  conveyed  to,  and  vested  in,  an  hospital  founded  under  the 


Appellants. 


^  See  Attorney- General  v.  St.  John's  Hospital,  2  De  G.,  J.  &  S.  621; 
Perry  Trusts,  §§  42,  43;  Lewin  Trusts  (5th  Eng.  ed.),  28  ;  McDonogh  v. 
Murdock,  15  How.  (U.  S.)  367;  First  Cong.  Society  of  Southington  v. 
Atwater,  23  Conn.  56  ;  Webb  v.  Neal,  5  Allen,  575  ;  2  Kent,  279,  280  ; 
Pickering  v.  Shotwell,  10  Barr,  27  ;  Chambers  v.  St.  Louis,  29  Missou. 
543;  McDonough's  Case,  8  La.  Ann.  171;  Girard's  Will,  2  La.  Ann.  898; 
2  How.  (U.  S.)  127;  8  Wallace,  1;  Perin  v.  Carey,  24  How.  (U.  S.)  468; 
Bell  County  v.  Alexander,  22  Texas,  350  ;  Dillon  Municip.  Corp.  §§  37, 
437  et  seq. 

2  In  2  Sugden  Y.  &  P.  (8th  Am.  ed.)  719,  Sir  Edward  Sugden  says, 
that  this  case 'does  not  establish  that  a  voluntary  conveyance  to  an  ordi- 
nary charity  may  not  be  defeated  by  a  subsequent  sale  for  value  to  a 
purchaser  :  Trye  v.  Corporation  of  Gloucester,  14  Beav.  173;  and  Mr. 
Dart  says,  that  this  point  must  be  regarded  as  still  unsettled  :  2  Dart  V. 
&  P.  (4th  Eng.  ed.)  815,  816. 
[  376  ] 


CORPORATION  OF  NEWCASTLE  V,  ATTORNEY-GEN'ERAL.     *  402 


Act  39  Eliz.,  c.  5,  cannot  be  alienated  by  the  hospital,  nor  can  it  con- 
firm an  alienation  of  them  by  the  founders.^ 
A  municipal  corporation  voluntarily  founded  an  hospital  under  the  Act 
39  Eliz.,  c.  5,  and  purchased  real  estates,  and  caused  them  to  be  con- 
veyed to  the  hospital,  but  which  were  kept  under  the  control  and 
management  of  the  founders,  who  afterwards  sold  and  conveyed  them 
for  valuable  consideration,  granting  to  the  purchasers  covenants  for 
title  and  indemnity  against  the  claims  of  the  hospital.  The  founders 
applied  the  money  produced  by  the  sale,  together  with  other  moneys  of 
their  own,  in  the  purchase  of  an  estate  at  W.,  and  they  paid  annually 
to  the  hospital  more  than  the  rents  and  profits  of  the  sold  estates. 
The  hospital  at  first  concurred  in  that  arrangement,  and  acquiesced  in 
it  for  120  years  ;  after  which  the  Attorney- General  and  the  hospital, 
by  information  and  bill,  claimed  a  part  of  the  estate  at  W.,  bearing 
the  same  proportion  to  the  whole  estate  that  the  produce  of  the  sale  of 
the  hospital's  estates  bore  to  the  whole  purchase-money  of  the  estate 
at  W. 

Held,  1st.  That  the  estates  conveyed  to  the  hospital  were  well  vested  in 
it,  and  could  not  be  sold  without  an  Act  of  Parliament,  and  therefore 
a  decree  directing  the  hospital  to  confirm  the  sale,  was  in  that  respect 
erroneous.^ 

2d.  That  if  the  hospital's  concurrence  and  long  acquiescence  in  the 
arrangement  for  the  sale  of  its  estates  were  held  to  bar  its  right 
to  recover  them,  or  a  commensurate  portion  of  the  estate 
*of  W.,  the  Attorney- General's  right  to  protect  the  charity  *403 
still  existed. 

3d.  Semble,  that  though  the  hospital's  bill  should  be  dismissed,  the 
Attorney- General's  information  would  be  retained. 

•  June  16,  17;  July  7,  8;  August  1,  1845. 
Previously  to  the  year  1682,  the  corporation  of  the  town 
of  Newcastle-upon-Tyne  —  then,  and  down  to  the  passing 
of  the  Act  5  &  6  Will.  4,  c.  76,  styled  "  The  Mayor  and 
Burgesses  of  the  town  of  Newcastle-upon-Tyne,"  consisting 
entirely  of  freemen,  and  governed  by  a  common  council,  com- 
posed of  a  mayor,  aldermen,  sheriff,  and  common  councilmen 
—  erected  an  hospital  in  a  place  called  the  Manners,"  in 
the  said  town  for  their  poor  freemen  and  their  families.  In 
January,  1682,  the  said  common  council  ordered  that  900Z.  be 
paid  out  of  the  town  revenues  for  the  purchase  of  certain 

3  See  Attorney- General  v.  Hungerford,  2  CI.  &  Fin.  357,  375,  376  and 
note  (1). 

4  See  Wells  v.  Heath,  10  Gray,  17;  Odell  v.  Odell,  10  Allen,  6. 
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lands,  to  be  settled  for  the  use  of  the  hospital.  And  for. 
founding  and  establishing  the  hospital,  the  mayor  and  bur- 
gesses, in  pursuance  of  the  Act  31  Eliz.,  c.  5,  (^d)  (made 

(a)  By  the  first  section  —  after  recitmg  that  by  the  35th  Eliz.,  c.  7, 
§  27,  it  was  made  lawful  for  every  person  during  the  twenty  years  then 
next  following,  by  feoffment,  will  in  writing,  or  other  assurance,  to  give 
and  bequeath  in  fee-simple,  as  well  to  the  use  of  the  poor  as  for  mainten- 
ance of  any  house  of  correction  or  abiding  houses,  all  or  any  part  of  his 
lands,  tenements,  or  hereditaments,  but  that  the  said  law  had  not  taken 
effect  by  reason  that  no  person  could  incorporate  any  hospital,  house  of 
correction,  or  abiding  places,  but  her  Majesty,  or  by  her  license  —  it  was 
enacted  "  That  all  and  every  person  and  persons  seised  in  fee-simple, 
their  heirs,  executors,  or  assigns,  shall  have  full  power,  &c.,  at  any  time 
during  the  space  of  twenty  years  next  ensuing,  by  deed  enrolled  in  the 
High  Court  of  Chancery,  to  erect,  found,  and  establish  one  or  more 
hospitals,  Maisons  de  Dieu,  abiding  places,  or  houses  of  correction,  at  his 
or  their  will  and  pleasure,  as  well  for  the  finding,  sustentation,  and  relief 
of  the  maimed,  poor,  needy,  or  impotent  people,  as  to  set  the  poor  to 
work,  to  have  continuance  for  ever,  and  from  time  to  time  to  place  therein 
such  head  and  members,  and  such  number  of  poor  as  to  him,  his  heirs  and 
assigns,  shall  seem  convenient  ;  and  that  the  same  hospitals  or  houses  so 
founded  shall  be  incorporated  and  have  perpetual  successions  for  ever,  in 
fact,  deed,  and  name,  and  of  such  head,  members,  and  numbers  of  poor, 
&c.,  as  shall  be  appointed,  &c.,  by  the  founder  or  founders,  his  or  their 
heirs,  executors,  or  assigns,  by  any  such  deed  enrolled  :  and  that  such 
hospital,  &c.,  and  the  persons  therein  placed,  shall  be  incorporated, 
named,  and  called  by  such  name  as  the  said  founder  or  founders,  his 
heirs,  executors,  or  assigns  shall  so  limit,  assign,  and  appoint :  and  the 
same  hospital,  &c.,  so  incorporated  and  named,  shall  be  a  body  corporate 
and  politic,  and  shall  by  that  name  of  incorporation  have  full  power,  &c. ,  to 
purchase,  take,  hold,  and  enjoy,  and  have  to  them  and  to  their  successors 
for  ever,  as  well  goods  and  chattels  as  manors,  lands,  &c.,  being  free- 
hold, of  any  person  or  persons  whatsoever  ;  so  that  they  exceed  not  the 
value  of  200Z.  above  all  charges  and  expenses,  to  any  such  abiding  house, 
&c.:  and  that  the  same  hospital,  &c.,  and  the  persons  so  being  incorpo- 
rated, &c.,  shall  have  full  power,  &c.,  by  the  true  name  of  incorporation, 
to  sue  and  be  sued,  &c. ;  and  shall  have  and  enjoy  for  ever  such  a  com- 
mon seal  or  seals  as  by  the  said  founder  or  founders,  his  or  their  heirs, 
executors,  or  assigns  shall  be  in  writing  under  his  or  their  hand  and  seal 
assigned,  &c.;  and  further  shall  be  ordered,  directed,  and  visited,  placed, 
or  upon  just  cause  displaced,  by  such  person  or  persons,  bodies  politic  or 
corporate,  their  heirs,  successors,  or  assigns  as  should  be  nominated  or 
assigned  by  the  founder  or  founders  thereof,  their  heirs  or  assigns,  accord- 
ing to  such  rules,  &c.,  as  shall  be  set  forth,  &c.,  by  the  said  founder  or 
founders,  their  heirs  or  assigns,"  &c. 
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perpetual  by  *  21  James  1,  c.  1),  executed  a  deed  *404 
under  their  common  seal,  bearing  date  the  26th  of  ^ 
March,  1683,  and  enrolled,  and  thereby  appointed  forty  per- 
sons, then  inmates  of  the  hospital,  to  be  a  body  corporate  by 
the  name  of  "  The  Master,  Brethren,  and  Sisters  of  the  Hos- 
pital of  the  Holy  Jesus,  founded  in  the  Mannors,  in  the  town 
and  county  of  Newcastle-upon-Tyne,  at  the  costs  and  charges 
of  the  mayor  and  burgesses  of  the  town  of  Newcastle-upon- 
Tyne,"  with  a  common  seal,  and  with  full  power  to  sue  and 
be  sued  as  a  corporation  ;  and  to  purchase,  take,  and  hold 
to  them  and  their  successors  for  ever,  as  well  goods  and 
chattels  as  lands  and  tenements,  being  freehold.  And 
*  it  was  by  the  deed  provided  that  the  said  mayor,  *  405 
aldermen,  and  common  council,  for  the  time  being, 
should  be  visitors  of  the  hospital,  and  should  make  rules  for 
the  government  thereof.  By  the  rules,  which  were  made 
soon  afterwards,  certain  sums  were  to  be  paid  annually  out 
of  the  town  revenues  to  "  the  master,  brethren,  and  sisters," 
until  lands  could  be  purchased,  which  together  with  the  lands 
before  purchased  would  make  up  180Z.  a  year  for  the  dis- 
charge of  the  said  annual  payments. 

For  the  purpose  of  endowing  the  hospital,  and  providing 
for  its  maintenance,  the  mayor  and  burgesses  of  Newcastle- 
upon-Tyne  purchased  divers  lands  and  tenements,  and  caused 
the  same  to  be  conveyed  to  its  use.     Accordingly  by  an 

Section  3.  "Provided  also,  that  this  Act,  and  anything  there  con- 
tained shall  not  extend  to  enable  any  person  or  persons  being  within  age, 
women  covert  without  their  husbands,  or  of  non  sance  memoi'ice,  to  make 
any  such  corporation,  or  to  endow  the  same." 

Section  4.  "  Provided  always,  that  no  such  hospital,  maison^  &c.,  be 
erected,  founded,  &c.,  unles^  upon  the  foundation  or  erection  thereof  the 
same  be  endowed  for  ever  with  lands,  tenements,  or  hereditaments  of  the 
clear  yearly  value  of  lOL,"  &c. 

Section  5.  "  Provided  also,  and  be  it  enacted,  that  no  such  incorpora- 
tion to  be  founded  by  force  of  this  Act  shall  do,  or  suffer  to  be  done,  any 
act  or  thing  whereby  any  of  the  lands,  &c.,  of  such  incorporation  shall  be 
vested  or  transferred  in  or  to  any  other  whatsoever,  contrary  to  the  true 
meaning  of  this  Act  ;  and  that  such  construction  shall  be  made  on  this 
Act  as  shall  be  most  beneficial  and  available  for  the  maintenance  of  the 
poor,  and  for  repressing  all  devises  contrary  to  the  true  meaning  of  this 
Act." 
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indenture  of  bargain  and  sale,  dated  the  27th  of  March,  1683, 
and  duly  enrolled.  Sir  Ralph  Carr,  in  consideration  of  710Z. 
paid  to  him  by  the  mayor  and  burgesses  out  of  the  town 
revenues,  granted  and  conveyed,  by  their  direction,  certain 
premises  therein  described,  situated  in  Newcastle,  to  "  the 
master,  brethren,  and  sisters  of  the  said  hospital,  and 

*  406   their  successors  for  ever."   And  by  two  *  other  indent- 

ures, dated  respectively  the  6th  of  November,  1683, 
and  the  24th  of  September,  1685,  two  freehold  estates  called 
Etherley  and  Whittle,  in  consideration  of  1610Z.  for  the  for- 
mer, and  1300Z.  for  the  latter,  paid  to  the  vendors  by  the 
mayor  and  burgesses  out  of  the  said  town  revenues,  were  by 
their  direction  and  appointment  conveyed  to  the  said  master, 
brethren,  &c.,  and  their  successors  for  ever.  The  coal  mines 
under  these  two  estates,  with  the  liberty  of  working  them, 
were  excepted  out  of  the  conveyances,  and  reserved  to  the 
vendors ;  but  they  afterwards  became  the  property  of  the 
said  mayor  and  burgesses.  These  estates,  thus  conveyed  to 
the  hospital,  were  afterwards  managed,  and  from  time  to 
time  demised  (in  name  of  the  hospital),  by  the  mayor  and 
burgesses,  who  received  the  rents  and  profits,  and  carried 
them,  as  appeared  by  their  books,  to  the  general  town  fund, 
out  of  which  all  necessary  payments  were  made  for  the  sup- 
port of  the  hospital. 

In  the  year  1714,  the  mayor  and  burgesses  of  Newcastle 
contracted  for  the  purchase  of  an  estate  situate  on  the  banks 
of  the  Tyne,  and  called  the  estate  of  Walker,  for  12,220?. ; 
and  the  same  was  in  January,  1715,  conveyed  to  Messrs. 
White  and  Ramsay,  their  heirs  and  assigns,  as  trustees  for 
the  said  mayor  and  burgesses,  who  for  the  purpose  of  raising 
the  said  sum,  entered  into  contracts '  to  sell  several  estates, 
including  those  of  Etherley  and  Whittle.  The  Etherley 
estate,  which  for  some  years  yielded  rents  of  601.  for  the 
lands  and  SOL  for  the  mines,  was  sold  to  one  Johnson  for 
2200/. ;  and  the  Whittle  estate,  which  yielded  rents  of  701. 
for  the  lands  and  lOZ.  for  the  mines,  was  sold  to  one  Clutter- 
buck  for  1615/.  The  hospitallers  were  not  parties  to  these 
contracts  ;  but  in  order  to  compensate  them,  there  was  an 
arrangement  entered  into  between  them  and  the  mayor  and 
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burgesses,  that  an  application  should  be  made  by  them 
jointly  to  Parliament  for  an  Act  to  empower  "  the 
*  master,  brethren,"  &c.,  to  sell  the  estates,  and  for  *407 
establishing  for  their  use  a  rent-charge  of  185Z.  a  year 
on  part  of  the  Walker  estate,  worth  275/.  a  year.  Applica- 
tion was  made  to  Parliament  accordingly  in  1716,  and 
repeated  in  1717,  in  the  names  of  both  parties,  for  a  bill  to 
.effect  these  objects,  but  no  bill  was  passed.  Subsequent 
applications  were  made  to  Parliament  for  the  same  purposes 
by  the  mayor  and  burgesses  alone,  but  without  success.  The 
mayor  and  burgesses,  nevertheless,  conveyed  the  Etherley 
and  Whittle  estates,  in  December,  1720,  to  the  respective 
purchasers,  with  various  covenants  for  title  and  indemnity  as 
against  "  the  master,  brethren,"  &c.,  of  the  hospital ;  and 
they  received  the  purchase-moneys,  making  altogether  3815Z., 
and  applied  the  same  with  other  funds  in  part  payment  of 
the  consideration  for  the  Walker  estate  ;  for  holding  which 
they  obtained  a  pardon  and  license  from  the  Crown  in  1723  ; 
and  in  the  year  following  an  order  of  common  council  was 
made,  charging  that  estate  with  a  yearly  payment  of  185/.  to 
the  hospital,  in  lieu  of  the  Etherley  and  Whittle  estates, 
until  an  Act  of  Parliament  should  be  obtained  for  the  pur- 
poses before  mentioned.  No  such  Act  was  ever  obtained. 
Certain  yearly  sums  as  hereinafter  mentioned  were  paid  to 
the  hospital;  and  matters  continued  in  that  state  down  to 
the  year  1835,  when  by  the  Act  5  &  6  Will.  4,  c.  76,  a  change 
was  made  in  the  name,  constitution,  and  gdvernment  of  the 
corporation  of  Newcastle-upon-Tyne. 

In  1836  the  respondents  filed  their  information  and  bill 
against  the  appellants  and  their  town-clerk,  whereby,  after 
stating  at  great  length  the  several  matters  before  mentioned, 
and  charging,  among  other  things,  that  the  said  mayor  and 
burgesses,  from  the  year  1683  to  1769,  paid  the  said  master, 
brethren,  &c.,  162/.  a  year ;  and  from  1769  to  1807,  242/. 
a  year,  and  afterwards  322/.  a  year,  and  422/.  until  the  year 
1825,  when  the  mayor  and  burgesses  increased  the 
hospitallers  to  the  number  *  of  forty-two,  and  increased  *  408 
the  annual  payment  to  548/.,  all  which  payments  w^ere 
made  out  of  the  Walker  estate,  the  rents  whereof  had  increased 
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to  3000Z.  a  year,  and,  therefore,  the  said  payments  to  the 
hospitallers  were  less  than  they  were  entitled  to.  The  infor- 
mation and  bill  prayed,  among  other  things,  that  the  appel- 
lants might  be  declared  trustees  in  equity  for  the  respondents, 
the  master,  brethren,"  &c.,  of  the  hospital,  of  such  a  pro- 
portion, in  yearly  value  of  the  said  estate  at  Walker,  as  the 
said  sum  of  8815Z.,  produced  by  the  sale  of  the  estates  at 
Etherley  and  Whittle,  and  applied  towards  the  purcliase  of 
the  estate  at  Walker  aforesaid,  bears  to  the  said  sum  of 
12,220/.,  the  purchase-money  for  the  estate  at  Walker;  and 
that  the  appellants  might  be  decreed  to  convey  such  propor- 
tion as  aforesaid  of  the  last-mentioned  estate  to  the  said 
respondents  and  their  successors  for  ever ;  and  to  pay  to  them 
a  like  proportion  of  the  rents  and  profits  of  the  said  estate, 
received  by  the  appellants,  since  1835,  or  that  such  other 
right  and  interest  of  and  in  the  estate  at  Walker,  as  the  Court 
might  think  proper,  be  decreed  to  the  said  respondents  ;  and 
that  accounts  might  be  taken  of  the  said  rents  and  profits ; 
and  that  the  appellants  might  be  decreed  to  deliver  up  to  the 
said  respondents  the  messuage  and  premises,  the  property 
conveyed  .by  Sir  R.  Carr,  and  account  for  and  pay  to  them  a 
proper  occupation  rent  for  the  same  since  1835. 

The  appellants,  by  their  answer,  said  they  believed,  accord- 
ing to  entries  in  the  corporation  books  and  other  documents 
in  their  possession,  that  the  said  mayor  and  burgesses  of  New- 
castle erected  a  building  for  an  hospital,  as  in  the  information 
and  bill  stated,  and  were  desirous  of  establishing  the  same, 
to  have  continuance  for  ever,  and  for  that  purpose  caused  the 
indenture,  dated  the  26th  of  March,  1683,  to  be  prepared  ; 
but  they  said  it  appeared  from  the  said  entries,  that  that 
indenture  was  not  executed  by  the  mayor  and  burgesses  under 

their  common  seal  until  the  16th  of  April,  1683,  on 
*  409  which  day  the  rules  for  the  *  government  of  the  hospital 

were  also  executed  ;  and  they  submitted  to  the  judg- 
ment of  the  Court,  whether  the  said  master,  brethren,  &c., 
were,  by  virtue  of  that  indenture,  duly  constituted  a  corpora- 
tion ;  and  the  appellants  also  stated  they  believed,  from  the 
documents  referred  to,  that  the  said  mayor  and  burgesses  did, 
for  the  purpose  of  endowing  the  said  hospital,  purchase  cer- 
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tain  lands,  &c.  (as  in  the  information  and  bill  mentioned), 
but  they  submitted  to  the  judgment  of  the  Court  how  far 
such  purpose  was  effected  under  the  circumstances ;  and  they 
believed  the  mayor  and  burgesses  continued  to  manage  the 
lands,  &c.,  so  purchased,  as  if  they  had  been  the  property  of 
the  corporation ;  and  though  the  said  lands  were  conveyed  to 
the  hospital,  they  did  not  believe  the  hospital  was  ever  let 
into  possession  of  them,  or  received  the  rents  and  profits ; 
and  they  admitted,  as  their  belief,  that  the  mayor  and  bur- 
gesses intended  that  the  premises  purchased  by  them  for  Sir 
E.  Carr  should  be  conveyed  to  the  hospital,  but  which,  in 
fact,  was  not  then  founded  as  a  corporate  body,  and  it  was 
not  now  possible  to  identify  that  property  ;  and  they  admitted, 
according  to  their  belief,  that  the  estates  of  Etherley  and 
Whittle  were  purchased  by  the  said  mayor  and  burgesses, 
with  the  corporation  moneys,  with  the  intention  of  appl3dng 
the  rents  towards  the  support  of  the  hospital  as  long  as  they 
chose,  and  that  conveyances  of  said  estates  were  taken  in  the 
names  of  the  master,  brethren,  &c.,  of  the  hospital,  but  it  did 
not  appear  that  the  deeds  of  conveyance  were  ever  delivered 
to  the  hospital ;  and  they  submitted  to  the  judgment  of  the 
Court  whether,  under  the  circumstances,  the  master,  brethren, 
&c.,  did  or  did  not,  by  virtue  of  these  conveyances,  ever  be- 
come seised,  or  well  entitled  to  the  lands,  &c.,  comprised  in 
them ;  and  they  said  it  did  not  appear  from  their  books  that 
the  master,  brethren,  &c.,  ever  had  possession  of  any  of  the 
said  lands,  but,  on  the  contrary,  they  remained  in  the  posses- 
sion of  the  corporation,  who  also  received  the  rents, 
*  &c.,  until  they  sold  the  Etherley  and  Whittle  estates  ;  *  410 
and  the  appellants  submitted  whether,  under  the  cir- 
cumstances, the  said  mayor  and  burgesses  became  trustees  in 
equity  for  the  master,  brethren,  &c.,of  such  proportion  of  the 
estate  at  Walker  as  the  sum  of  3815?.,  the  proceeds  of  the 
sale  of  the  estates  bore  to  the  sum  of  12,220/.,  the  whole  pur- 
chase-money of  the  estate  at  Walker. 

The  cause  was  heard  by  the  Master  of  the  Rolls  in  July, 
1842,  when  his  Lordship  decreed  (a)  that  the  respondents, 


(a)  5  Beav.  307. 
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the  master,  brethren,  &c.,  of  the  hospital,  were  entitled  to 
such  proportion  of  the  Walker  estate  as  the  produce  of  the 
sales  of  the  Etherley  and  Whittle  estates  (3815^.)  contributed 
to  the  purchase  of  the  Walker  estate,  the  said  sum  of  3815?. 
being  subject  to  reduction,  to  the  extent  of  any  moneys 
which  the  appellants  could  show  to  have  been  applied  in  the 
purchase  of  leasehold  interests,  subsisting  in  the  Etherley  and 
Whittle  estates,  at  the  time  they  were  sold,  and  it  was  referred 
to  the  Master  to  inquire  what  moneys,  if  any,  were  so  applied  ; 
and  it  was  declared  that,  upon  a  conveyance  being  made  to 
the  hospital  of  such  proportion  of  the  Walker  estate  as  should 
be  ascertained  to  belong  to  it,  the  appellants  would  be  en- 
titled to  have  the  com^eyances  of  the  Etherley  and  Whittle 
estates  confirmed  by  the  hospital ;  and  it  was  referred  to  the 
Master  to  take  various  consequential  accounts,  and  also  to 
inquire  and  state  the  particulars  of  the  messuage  and  premises, 
conve3^ed  by  Sir  R.  Carr,  by  the  indenture  of  the  27th  March, 
1683,  and  if  he  should  find  that  the  appellants  were  in  posses- 
sion of  them,  or  in  receipt  of  the  rents  and  profits,  it  was 
declared  that  they  ought  to  be  charged  a  fair  occupation  rent 
from  1835,  and  they  were  to  pay  the  respondents  their  costs. 
The  appeal  was  brought  against  that  decree. 

*  411  *  Mr.  Kindersley  and  Mr,  Koe  (with  whom  was  Mr, 
Bates),  for  the  appellants.  —  1.  The  master,  brethren, 
and  sisters  of  the  hospital  were  not  legally  constituted  a  cor- 
porate body,  to  have  continuance  for  ever.  The  object  of 
the  Act  39  Eliz.  cap.  5,  was  not  only  to  have  property  con- 
veyed for  the  benefit  of  abiding  houses,  and  other  institutions 
for  the  poor,  therein  mentioned,  but  also  to  create  corpora- 
tions of  them,  and  to  make  them  perpetual ;  and  all  endow- 
ments of  them  would  fail  unless  they  were  at  the  same  time 
incorporated.  The  Act,  therefore,  enabled  "  all  and  every 
person  and  persons  "  to  incorporate  and  endow  such  institu- 
tions, but  it  did  not  by  these,  or  any  other  words,  enable  a 
corporation  to  create  a  corporation.  The  scope  and  terms  of 
the  Act  clearly  show  that  the  power  to  found  a  corporation 
was  given  only  to  individuals,  who  might,  however,  appoint 
corporations  to  be  visitors  and  governors  of  the  new  corpora- 
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tions.  Wherever  the  Act  speaks  of  the  founder  or  found- 
ers," it  uses  the  words  "  heirs,"  and  "  heirs  and  executors,"  — 
words  which  would  not  be  applicable  to  corporations ;  but 
where  it  speaks  of  the  ordering  and  visiting  of  the  new  cor- 
porations, it  uses  the  word  "  successors  "  as  well  as  heirs,  (a) 
the  former  being  applicable  to  corporations  which  may  be 
appointed  visitors  by  the  founders  and  their  heirs. 

There  is  no  decided  case  putting  a  construction  on  this  part 
of  the  Act ;  but  Lord  Coke,  commenting  on  the  Act,  says,  (5) 

the  words  all  and  every  person  and  persons  extend  to 
such  bodies  politic  and  corporate  as  may  alien,  as  mayors 
and  commonalties,  bailiffs  and  burgesses,"  &c.  This  is  an 
opinion  of  great  authority,  no  doubt,  but  it  is  an  opinion 
written  in  the  closet,  off-hand,  without  any  discussion  ;  a 
mere  dictum^  not  confirmed  by  any  decision  in  Court ; 
and  an  opposite  construction  is  put  upon  the  *  words  *  412 
"  person  or  persons,"  in  the  Statute  of  Uses,  (c)  by 
Lord  Bacon.  In  the  construction  of  a  statute,  assistance  is 
received  from  the  construction  that  has  been  put  on  the  same 
words  in  other  statutes,  although  they  are  not  in  pari  materia. 
The  Statute  of  Uses  enacts,  that  "  where  any  person  or  per- 
sons stand  or  be  seised,  &c.,  of  and  in  any  honours,  castles, 
manors,  lands,  &c.,  to  the  use,  confidence,  or  trust  of  any 
other  person  or  persons,  or  of  any  body-politic,  by  reason  of 
any  bargain,  &c.,  all  and  every  such  person  and  persons,  and 
bodies-politic,  that  have,  or  hereafter  shall  have,  any  such 
use,  &c.,  shall  stand  and  be  seised,"  &c.  There  is  a  distinc- 
tion made  between  the  person  to  stand  seised  and  the  person 
to  whose  use  the  other  stands  seised,  and  to  the  latter  person 
or  persons  are  added  "  body-politic."  And  Lord  Bacon, 
commenting  on  this  statute,  says,  "  a  corporation  cannot  be 
seised  to  a  use,"  and  he  gives  the  reasons.  (cZ)  So  that  the 
words  "person  or  persons"  in  that  statute  have  been  con- 
strued and  held  not  to  include  corporations :  and  a  like  con- 
struction has  been  judicially  put  on  the  same  words  in  the 

(a)  Ante,  note,  pp.  403,  404.  (b)  2  Inst.  722. 

(c)  27  Hen.  8,  c.  10. 

(d)  13  Bacon's  Works,  349,  edit,  by  Mont. 

(e)  9  Geo.  2,  c.  36.  (g)  2  M.  &  W.  882. 
VOL.  XII.                               25  ,  [  385  ] 
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Statute  of  Mortmain,  (g)  Walken  v.  Richardson,  (jg)  Great 
as  is  the  respect  due  to  any  opinion  of  Lord  Coke,  it  is  not 
binding  on  this  House,  having  before  it  all  the  materials  for 
decision  that  Lord  Coke  had,  besides  haying  the  distinction 
in  the  words  of  the  Act,  raised  in  argument  before  it,  sitting 
judicially. 

If  this  objection  to  the  title  of  the  hospital  as  a  corporation 
prevail  with  the  House,  there  is  an  end  of  the  cause  ;  for  the 
bill  in  which  the  hospital  sues  as  a  body  corporate  must  be  ' 
dismissed,  and  the  information  filed  by  the  Attorney-General, 
without  a  relator,  seeking  to  enforce  the  rights  of  the  plain- 
tiffs as  a  body  corporate,  must  be  dismissed  with  the  bill. 

*  413  *  [Lord  Cottenham.  —  Strict  rules  of  pleading  are 
not  applied  to  cases  upon  charities.  Suppose  the  plain- 
tiffs are  not  a  bod}^  corporate,  and  have  no  title  to  sue  as  such, 
is  there  any  authority  for  saying  that,  if  their  bill  is  dismissed, 
the  information  of  the  Attorney-General  must  also  be  dis- 
missed ?] 

It  appears  too  plain  to  require  authority.  If  a  private  per- 
son file  a  bill  claiming  something  "he  has  no  title  to,  and  the 
Attorney-General  joins  in  an  information  to  assist  and  enforce 
the  same  claim,  the  information  must  have  the  same  fate  as 
the  bill. 

[Lord  Cottenham.  —  The  Attorney-General  here  sues  in  a 
distinct  right.  He  would  have  a  right  to  file  an  information 
to  preserve  the  charity  property,  if  the  argument  that  there  is 
no  corporation  is  right,  but  the  question  now  is,  whether  his 
information  fails  because  the  plaintiff's  fail.] 

The  Attorney-General  and  the  plaintiffs  seek  to  enforce 
the  title  of  the  hospital  to  th,e  property  in  question  ;  he  does 
not  controvert  their  right,  but  asserts  it ;  he  seeks  nothing 
but  what  his  coplaintiffs  seek  ;  he  might,  of  course,  file  a 
new  information  after  the  present  suit  is  dismissed. 

2.  In  the  event  of  the  House  coming  to  the  conclusion  that  * 
the  hospital  was  duly  incorporated,  there  is  another  objection 
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to  its  constitution  ;  it  was  not  duly  endowed.  The  4th  sec- 
tion of  the  39th  of  Eliz.  c.  5,  provides  that  no  hospital  shall 
be  incorporated  by  force  of  that  Act  unless  upon  the  founda- 
tion thereof  it  shall  be  endowed  for  ever  with  lands  and  tene- 
ments. ((2)  The  endowment  should  be  simultaneous  with  the 
incorporation  of  the  hospital.  The  original  endowment  here 
was  the  property  conveyed  by  Sir  R.  Carr,  by  the  deed  dated 
the  27th  of  March,  1683.  The  hospital  was  not  then 
a  corporate  *  body,  for  it  appears  by  the  entries  in  the  *  414 
books  of  the  corporation  of  Newcastle,  that  the  deed 
dated  the  26th  of  March,  1683,  purporting  to  incorporate  the 
hospital,  was  not  actually  executed  under  seal  until  the  16th 
of  April  following ;  and  if  the  execution  of  that  deed  should 
be  held  to  have  relation  back  to  the  day  of  its  date,  still  the 
endowment  on  the  27th,  and  incorporation  on  the  26th,  would 
not  be  simultaneous. 

[Lord  Cottenham.  —  The  appellants  attempt  to  invalidate 
their  own  deed  by  reference  to  entries  in  their  own  books ! 

The  Lord  Chancellor.  —  And  here,  at  the  foot  of  the  deed, 
printed  verbatim  by  the  appellants  in  their  appendix,  we  find 
this  entry :  "  Taken  and  acknowledged  the  27th  of  March, 
35  Charles  2  (1683),  before  me,  John  Douglas,  master  ex- 
traordinary in  the  High  Court  of  Chancery."  That  entry,  by 
a  public  officer,  must  be  taken  to  be  true  as  against  the  entries 
in  the  appellants'  books,  produced  for  the  purpose  of  invali- 
dating the  deed.] 

There  is  no  doubt  that  it  was  the  wish  of  the  parties  at  the 
time  to  incorporate  and  endow  the  hospital,  but  finding  that 
they  had  not  done  it  effectually,  they,  with  the  best  inten- 
tion probably,  induced  the  officer  to  make  the  enrolment  of 
the  deed  to  correspond  with  the  date. 

[Lord  Cottenham.  —  Here  is  a  deed  160  years  old,  and  on 
the  face  of  it  is  an  entry  made  by  a  public  officer,  and  regu- 
larly dated.    Is  the  House  to  disregard  that  entry  and  the 


(a)  Vide  ante,  p.  405  (note). 
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deed  too,  because  parties,  whose  interest  it  is  to  invalidate  the 
deed,  find  an  entry  in  their  books  from  which  they  infer  that 
the  deed  was  executed  on  a  subsequent  day  ?] 

3.  This  objection,  however,  to  the  endowment  is  inde- 
pendent of  the  former  objection  to  the  incorporation  of  the 
hospital,  —  an  objection  founded  on  the  construction  of  the 
statute.  But  suppose  the  two  objections  fail,  and  that  the  hos- 
pital was  duly  incorporated  and  endowed,  the  next  objection 

to  the  respondents'  claim  is  that  the  conveyances 
*  415  *  to  them  of  the  Etherley  and  Whittle  estates  by  the 

deeds  of  November,  1683,  and  September,  1685,  were 
purely  voluntary,  and  are,  therefore,  void  under  the  Statute 
of  Frauds,  (a)  as  against  the  subsequent  conveyances  to 
Clutterbuck  and  Johnson,  purchasers  for  valuable  considera- 
tion. 

[The  Lord  Chancellor.  —  Does  that  doctrine  apply  to 
charities  founded  under  an  Act  of  Parliament,  the  very  object 
of  which  was  to  found  charities,  and  to  encourage  the  con- 
veyance of  lands  to  charities  so  founded  ?] 

Charity  is  only  a  meritorious  consideration,  not  better  than 
love  and  affection  for  one's  wife  and  children ;  yet  a  convey- 
ance of  lands  to  them  for  this  consideration  only  would  be 
defeated,  under  the  statute,  by  a  subsequent  conveyance  of 
the  lands  by  the  same  person.  Willats  v.  Bushy^  (&)  at  the 
Rolls.  The  same  principle,  it  is  submitted,  is  applicable  to 
conveyances  to  a  charity. 

4.  The  next  and  most  important  point  is  the  objection  to 
the  decree,  by  which  the  respondents  are  declared  entitled  to 
a  part  of  the  Walker  estate  on  their  confirming  the  sales  of 
the  Etherley  and  Whittle  estates.  The  decree  holds  that 
these  estates  were  well  vested  in  the  hospital  corporation, 
and  it,  in  effect,  affirms  the  right  of  the  hospital  to  alienate 
them,  contrary  to  the  clear  and  positive  prohibition  in  the  5th 

(a)  27  EHz.,  c.  4.  (&)  12  Law  J.  N.  s.  ch.  105. 

(c)  Ante^  p.  405,  n. 
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section  of  the  Act:  ^'Provided  that  no  corporation  to  be 
founded  by  force  of  this  Act  shall  do  or  suffer  to  be  done 
any  act  or  thing  whereby  any  of  the  lands,  &c.,  of  such  cor- 
poration shall  be  vested  or  transferred  in  or  to  any  other 
whatsoever."  The  decree,  by  affirming  the  alienation  of  these 
estates,  in  violation  of  the  Act,  put  the  corporation  of  New- 
castle in  a  worse,  an-d  the  hospital  corporation  in  a  better, 
position  than  either  ought  to  be  in.  The  hospital',  in- 
stead of  following  its  own  *  estates,  and  recovering  *  416 
them  from  the  alienees,  as  it  certainly  might,  goes 
against  its  benefactors  and  founders  for  a  part  of  the  Walker 
estate  purchased  by  them  ;  and  the  decree  recognizes  their 
claim.  If  the  hospital  had  proceeded  to  recover  their  estates, 
—  admitted  to  have  been  improperly  sold  by  the  former  cor- 
poration of  Newcastle,  —  the  purchasers  on  losing  them  would 
have  recourse  to  the  deeds  and  covenants  for  indemnity  given 
to  them  by  the  corporation  of  Newcastle,  which,  under  this 
decree,  may  be  doubly  losers,  —  first,  of  part  of  their  estate  at 
Walker  to  the  hospital,  and  afterwards  of  other  parts  of  it 
which  have  been  conveyed  to  Clutterbuck  and  Johnson,  to 
indemnify  them  against  the  claims  of  the  hospital,  which 
claims  it  is  perfectly  competent  for  the  hospital  at  any  time 
to  enforce. 

5.  But  supposing  the  appellants  to  fail  in  all  the  preceding 
objections,  there  is  another  most  material  objection  to  the  de- 
cree, as  giving  the  hospital  a  portion  of  the  Walker  estate  in 
the  ratio  of  3815Z.  to  12,220Z.,  the  price  paid.  The  hospital's 
interest  in  the  Etherley  and  Whittle  estates  extended  to  the 
land  and  surface  only,  and  not  to  the  coal  or  other  mines, 
which  belonged  to  the  corporation  of  Newcastle,  and  which 
were  as  valuable  as  the  surface,  as  appears  by  the  several 
leases  of  the  lands  and  mines.  The  decree,  if  right  in  all 
other  respects,  is  palpably  wrong  in  not  directing  an  inquiry 
as  to  how  much  of  the  3815?.  was  received  for  the  surface  of 
these  estates,  and  how  much  for  the  mines.  It  must  also  be 
remembered  that  the  whole  sum  of  3815?.  was  not  received 
together,  but  in  driblets  ;  so  much  as  6001.  of  it  remaining  un- 
paid for  many  years  after  the  sale. 
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[The  Lord  Chancellor.  —  Was  this  distinction  between 
the  surface  and  the  mines  brought  under  the  attention  of  the 
Master  of  the  Rolls  ?] 

No,  neither  in  the  argument  nor  in  the  pleadings,  except 
that  the  conveyances,  which  were  produced,  showed  that  the 
mines  were  reserved  out  of  them.    That  omission 
*  417  *  would  be  a  proper  matter  for  a  petition  of  rehear- 
ing, but  it  was  considered  better  to  have  an  appeal 
against  the  whole  decree. 

[Lord  Cottenham.  —  It  is  a  rule  here  that  if  an  appellant 
succeeds  in  a  point  not  brought  before  the  Court  below  he 
gets  no  costs.] 

But  the  chief  objection  on  which  the  appellants  rely  is  that 
the  decree  sanctions  an  alienation  of  the  charity  lands  in  con- 
travention of  the  statute.  On  that  point  the  decree  must  be 
reversed :  but  it  is  also  erroneous  in  giving  the  hospital  a  larger 
interest  in  the  estates  of  Etherley  and  Whittle  than  it  ever 
had.  The  price  not  only  of  the  mines,  but  also  of  a  separate 
property  called  Pig's  Hill,  sold  with  the  Etherley  estate,  and 
certain  sums  paid  to  lessees,  for  their  interest  in  their  leases, 
to  make  up  a  free  title  to  the  purchasers,  should  be  deducted 
from  the  3815Z.  The  hospital  concurred  in  petitions  to  Par- 
liament for  an  Act  in  1716  and  1717  to  confirm  the  sales  of 
their  estates,  and  in  lieu  thereof  to  take  a  rent-charge  of  185Z. 
a  year  on  the  Walker  estate.  The  original  endowment  was 
not  more  than  180L  a  year  ;  it  could  not  legally  exceed  200?. 
a  year.  The  hospital  should  be  now  held  bound  by  the  con- 
sent they  gave  in  1716-17. 

[The  Lord  Chancellor.  —  The  hospital  had  no  right  to 
enter  into  any  bargain  in  respect  of  the  charity  estates.  The 
Attorney-General  is  a  party  to  this  suit,  and  he  protects  the 
charity  in  its  future  as  well  as  its  present  interests.] 

The  hospital's  equity  for  compensation  for  their  sold  estates 
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was  as  good  in  1716  as  it  is  now.  They  always  received 
from  the  corporation  of  Newcastle  much  more  than  the  rents 
and  profits  of  the  Etherley  and  Whittle  estates.  The  pay- 
ments made  to  them  annually  increased,  from  180^.  to  200Z., 
then  to  400Z.,  and  latterly  to  600Z. ;  w^hereas  the  rents  of  the 
two  estates  never  exceeded  400?.,  and  do  not  exceed  that 
sum  now. 

It  is  also  to  be  remembered  that  the  Walker  estate 
is  *  vested  in  the  corporation  of  Newcastle,  upon  trusts,  *  418 
and  that  that  corporation  having  "purchased  the  estate, 
and  taken  a  license  to  hold  it  for  certain  purposes,  cannot 
apply  any  part  of  it  to  other  and  different  purposes,  as  the 
decree  contemplates. 

Mr.  Turner  and  Mr,  Purvis  (with  whom  was  Mr.  Blunt'), 
for  the  respondents.  —  Some  of  the  points  urged  in  argu- 
ment for  the  appellants  are  not  raised  in  the  pleadings,  nor 
were  they  brought  under  the  attention  of  the  Master  of  the 
Eolls. 

With  respect  to  the  applications  to  Parliament  in  1716  and 
1717,  the  respondents  stated  in  their  bill  that  there  was  some 
agreement  or  arrangement  between  them  and  the  corporation 
of  Newcastle  in  these  years  to  apply  for  the  sanction  of  the 
legislature  to  accept  a  rent-charge  on  the  Walker  estate,  in 
lieu  of  the  Etherley  and  Whittle  estates.  The  applications 
did  not  succeed ;  they  were  afterwards  renewed,  unsuccess- 
fully, by  the  appellants  in  1720  and  1725,  but  the  respondents 
did  not  then  join  in  them,  nor  in  the  conveyances  of  the 
estates.  They  seek  by  their  bill  such  portion  only  of  the 
Walker  estate  as  was  purchased  by  the  proceeds  of  the  sales 
of  their  own  estates  ;  and  they  also  ask  to  have  the  property 
purchased  of  Carr  restored  to  them.  But  if  the  bill  should 
be  dismissed  on  the  ground  that  the  hospital's  former  assent 
to  an  agreement  to  accept  a  rent-charge  is  a  bar  to  their  pres- 
ent claim,  or  on  any  other  ground,  still  the  Attorney-General's 
information  may  be  retained  for  protection  of  the  charity. 
The  Attorney-  Greneral  v.  Vivian,  (a)    And  as  the  strict  rules 

(a)  1  Russ.  226;  see  235  et  seq. 
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of  pleading  are  not  enforced  in  cases  of  charities,  although 
the  prayer  may  be  for  a  wrong  relief,  the  Court  would  still 
give  the  proper  relief ;  or,  at  all  events,  leave  to  amend ;  but 

would  never  dismiss  the  information  where  it  appears 
*  419  that  something  *  ought  to  be  done  for  the  charity.  The 

Attorney-  General  v.  Scott,  (cl) 
The  argument  for  dismissing  the  suit  altogether  was 
founded  on  a  point  of  form  or  misjoinder  of  parties,  —  a  sup- 
posed misjoinder  of  the  Attorney-General  with  the  hospital, 
on  the  ground  that  the  hospital  was  not  duly  constituted  a 
corporation,  and  therefore  had  no  title  to  sue  in  that  capacity. 
The  argument  is  unsound  ;  the  words  "  person  and  persons  " 
in  the  Statute  39  Eliz.  are  applicable  to  corporations  as  well 
as  to  individuals.  That  was  Lord  Coke's  opinion,  (5)  and 
there  is  no  contrary  decision  or  dictum. 

[The  Lord  Chancellor.  —  That  commentary  of  Lord  Coke, 
which  may  be  said  to  be  a  contemporaneous  exposition  of  the 
Act,  has  never  been  questioned  ;  it  has  been  accepted  all 
over  the  country  since  his  time,  and  no  doubt  numerous 
charitable  corporations  depend  on  it.  The  Act  itself  enu- 
merates the  classes  who  are  excepted  as  incapable  of 
creating  corporations ;  and  it  also  declares,  that  "  such  con- 
struction is  to  be  put  on  the  Act  as  shall  be  beneficial  and 
available  for  the  maintenance  of  the  poor."  (c)  I  do  not 
think  this  House  would  feel  justified  in  putting  a  construc- 
tion on  the  Act  inconsistent  with  that  commentary  of  Lord 
Coke. 

Lord  Cottenham.  —  I  concur  in  that  view,  that  we  are 
not  likely  to  overturn  Lord  Coke's  opinion  on  this  subject  ; 
but  that  does  not  relieve  the  respondents  from  not  having 
made  a  case  to  support  their  decree.  The  case  stated  in  their 
bill  proceeds  on  a  supposed  agreement  with  the  corporation 
of  Newcastle  in  1716,  to  obtain  the  sanction  6i  Parliament  to 
the  sale  of  their  estates.] 


(a)  1  Ves.  Sen.  418. 
( c)  Vide  ante,  p.  405,  note. 
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The  respondents'  counsel  were  continuing  their  argument, 
that  the  hospital  was  legally  founded  and  endowed  — 

*  [Lord  Campbell.  —  All  the  Lords  are  clearl}^  of  *  420 
opinion  that  you  may  start  from  this  point,  that  the 
hospital  was  well  constituted. 

The  Lord  Chancellor.  —  I  think  we  have  heard  all  the 
arguments  that  can  be  adduced  on  the  other  side  as  to  that 
point.  Mr.  Kindersley  argued  upon  the  construction  of  the 
Act,  upon  its  different  clauses,  and  that  where  a  corporation 
was  mentioned,  the  words  adapted  to  a  corporation  were  used 
throughout  the  Act,  but  where  founder  or  founders  were 
mentioned,  words  not  applicable  to  a  corporation  were  used. 
The  result  of  that  argument  amounts  to  nothing  more  than 
this,  that  the  words  of  the  statute  were  brought  in  aid  of 
what  was  considered  as  the  obvious  meaning  and  object  of 
the  Act.  I  do  not  think  it  is  necessary  for  you  to  trouble 
yourself  as  to  that  part  of  the  case.  And  as  to  the  other  ob- 
jection, that  there  was  no  good  endowment  of  the  hospital,  I 
think  that  argument  failed  in  point  of  evidence  of  the  date 
and  enrolment  of  the  deed  of  March,  1683  :  unless  the  appel- 
lants can  vary  the  facts,  they  cannot  establish  that  objection. 
Then  as  to  the  point  made,  that  the  deed  was  voluntary  ;  from 
the  very  nature  of  the  transaction  it  was  meant  to  be  volun- 
tary ;  it  was  an  endowment  of  a  charity,  and  an  endowment 
for  charitable  objects  imports,  of  necessity,  want  of  pecuniary 
consideration :  you  need  not  argue  that  point  either.  We 
have  now  relieved  you  from  a  great  deal.  I  also  think  you 
need  not  trouble  yourself  about  that  part  of  the  decree  direct- 
ing an  inquiry  as  to  the  property  purchased  of  Sir  R.  Carr. 
If  the  hospital  was  duly  constituted,  it  is  admitted  that  that 
inquiry  must  be  made.] 

The  respondents'  counsel  then  proceeded  to  sustain  that 
part  of  the  decree  which,  in  effect,  affirmed  the  sales  of  the 
Etherley  and  Whittle  estates,  notwithstanding  the  prohibition 
of  the  statute  against  alienating  any  of  the  charity  lands. 
After  stating  the  facts,  they  submitted  that  the  corpora- 
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tion,  in  assuming  the  management  of  the  property, 

*  421  *  became  trustees  or  agents  for  the  hospital,  and  sold 

it  as  such  trustees.  The  owners,  or  cestui  que  trusts^ 
have  an  option  to  follow  the  estates,  or  the  money  produced 
by  the  sales  of  them,  and  vested  in  the  purchase  of  another 
estate.^  The  hospital  here  chooses  the  latter  alternative, 
and  claims  a  conveyance  of  part  of  the  purchased  estate  of 
Walker,  bearing  the  same  ratio  to  the  whole  as  the  3815?., 
the  produce  of  the  sales  of  these  estates,  bore  to  12,220?.,  the 
whole  purchase-money  of  the  Walker  estate.  The  respon- 
dents also  complain  of  the  condition  or  direction  in  the  decree 
to  confirm  the  sales,  as  that  direction  was  more  injurious  to 
them  than  to  the  appellants.  Apart  from  that  point,  and 
from  the  allegation  in  the  bill  of  their  concurrence  in  the 
and  the  money  having  been  applied  by  their  agents  or 
sales,  the  hospital  was  entitled  to  the  proceeds  of  the  sales ; 
trustees  in  the  purchase  of  other  lands,  the  hospital  had  a 
choice  to  insist  on  the  3815?.,  or  on  the  lands  purchased  with 
that  sum.  The  hospital,  after  receiving  the  lands  purchased 
with  their  money,  could  not,  as  was  alleged  on  the  other  side, 
proceed  against  the  purchasers  of  their  estates,  — though  now 
they  might.  A  Court  of  Equity  would  not  hesitate  to  pre- 
vent any  such  proceeding  by  injunction  ;  and  therefore  the 
result  of  carrying  this  decree  into  effect  would  be,  of  course, 
to  confirm  the  title  of  those  purchasers  without  any  direction 
of  that  sort ;  so  that  if  any  alteration  is  to  be  made  in  the  de- 
cree, it  should  be  to  strike  out  the  direction  to  confirm  the  sale. 

The  corporation  of  Newcastle  contracted  for  the  sale  of 
the  charity  estates  without  any  binding  authority  from  the 
hospital,  but  with  something  like  an  implied  assent, —  an  assent 
given  upon  the  understanding  that  an  Act  of  Parliament 
would  be  obtained.  Parliament  rejected  the  application,  and 
the  matter  dropped.  In  1716  or  1717,  when  that  took  place, 
the  whole  matter  rested  in  contract.  No  conveyance  had 
been  then  made  by  the  corporation  of  Newcastle  to  the 

*  422  purchasers,  though  they  had  received  a  *  part  of  the 

purchase-money.    When  Parliament  rejected  the  pro- 

1  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  861. 
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posed  bill,  the  matter  was  restored,  as  to  the  charity  corpora- 
,  tion,  to  its  original  right,  and  the  duty  of  the  corporation  of 
Newcastle  was  at  once  to  stay  proceedings ;  and,  instead  of 
assuming  to  make  a  conveyance  of  the  property,  to  pay  to 
the  purchasers  their  money,  and  to  restore  to  the  charity  the 
estates  which  they  had  contracted  to  alienate.  What  course 
did  they  take  ?  Knowing  that  Parliament  would  not  sanc- 
tion the  measure,  they  assumed,  in  defiance  of  Parliament,  in 
the  year  1720,  to  make  a  conveyance  of  these  charity  estates. 
They  retained  the  monej'S  which  the  purchasers  had  before 
paid  them,  and  received  from  them  the  balance  of  the  pur- 
chase-moneys ;  the  receipt  for  the  balance  is  dated  December, 
1720.  That  money  must,  in  their  hands,  be  fixed  with  a 
trust,  and  the  trust  remained  afQxed  to  it  after  it  had  been 
applied  in  the  purchase  of  the  Walker  estate.  If  the  corpora- 
tion of  Newcastle  had  assumed  to  sell  these  estates,  without 
any  sort  of  authority  from  the  charity  corporation,  the  pur- 
chase-moneys of  these  estates  would  undoubtedly  have  been 
subject  to  a  trust  in  their  hand,  and  the  estates  purchased 
with  these  moneys  would  have  been  equally  subject  to  that 
trust.  What  difference  does  it  make  that  there  had  been 
between  the  parties  some  sort  of  arrangement  which  was 
afterwards  dropped  ?  They  knew  that  the  arrangement  was 
not  a  good  arrangement,  nor  sanctioned  by  the  legislature ; 
and  with  that  knowledge  they  made  a  conveyance  of  the 
charity  estates.  They  did  nOt  stop  there  ;  for,  in  the  year 
1727,  they  conveyed  portions  of  the  Walker  estate  to  the  pur- 
chasers of  the  Etherley  and  Whittle  estates,  to  be  held 
absolute  in  the  event  of  their  being  disturbed  by  the  hospital, 
in  the  Etherley  and  Whittle  estates.  Therefore,  although 
the  House  should  be  of  opinion  that  there  was  originally  an 
arrangement  in  this  matter  between  the  corporation  of  New- 
castle and  the  hospital,  it  is  submitted  that  the  arrange- 
ment must  be  *  considered  as  abandoned  ;  and  that  it  *  423 
is  the  clear  result  of  the  evidence  in  the  cause  that  it 
was  abandoned,  and  the  charity  was  restored  to  its  original 
position.  But  even  supposing  that  not  to  be  the  case,  it  is 
further  submitted  that  the  Attorney-General  cannot  be  bound 
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by  any  arrangement  injurious  to  the  charity.  Upon  what 
principle  could  the  hqspital  have  alienated  this  property  » 
against  the  express  provisions  of  the  Act  of  Parliament? 
Would  it  not  be  a  matter  of  course,  upon  an  information  filed 
by  the  Attorney-General,  to  give  that  relief,  and  to  restore 
the  estates  to  the  charity  ?  If  it  would,  then  it  must  be  held 
that  the  Attorney-General's  right  cannot  be  affected  by  the 
circumstance  of  the  charity  corporation  being  made  co- 
plaintiffs  with  him.  In  The  Attorney- General  v.  Vivian^  the 
Court  of  Chancery  dealt  with  the  difficulty,  caused  by  the 
want  of  title  in  the  plaintiffs,  by  dismissing  their  bill,  but  re- 
taining the  information,  and  founding  a  decree  upon  it. 

Several  matters,  which  were  never  mentioned  in  the  Court 
below,  nor  in  the  pleadings,  have  been  urged  here  in  reduc- 
tion of  the  claim  of  the  hospital  to  the  full  benefit  of  the 
3815?.  obtained  for  the  Etherley  and  Whittle  estates ;  first, 
the  mines  under  these  estates,  which  were  reserved  to  the 
vendors  out  of  the  conveyances  to  the  hospital  ;  —  how  the 
corporation  of  Newcastle  came  to  be  the  owners  of  the  mines 
does  not  at  all  appear ;  —  and,  secondly.  Pig's  Hill  Close, 
which  was  sold  to  Johnson  with  the  Etherley  estate:  and  it 
has  been  contended  that  an  inquiry  ought  to  have  been 
directed  by  the  decree  as  to  the  value  of  these,  and  the 
aggregate  amount  found  ought  to  be  deducted  from  the  3815Z. 
To  these  inquiries  the  respondents  made  no  objections. 

Mr,  Kindersley  replied. 

The  Lord  Chancellor,  in  the  course  of  the  reply,  sug- 
gested that  it  would  be  desirable  to  put  an  end  to  this 

*  424  *  litigation,  if  it  could  be  done  amicably.  The  corpora- 
tion of  Newcastle  founded  and  endowed  the  hospital, 

and  always  contributed  most  handsomely  to  its  support,  —  to 

the  amount  of  500L  or  600Z.  a  year  latterly. 

Mr.  Purvis.  —  The  counsel  for  the  hospital  had  all  the 
circumstances  under  their  consideration  before  the  appeal  was 
brought  on,  and  it  was  their  opinion  that  the  appellants  did 
not  propose  a  sufficient  sum. 
[  396  ] 


CORPORATION  OF  NEWCASTLE  V.  ATTORNEY-GENERAL.    *  424 

The  Lord  Chancellor.  —  Would  you  accept  800?.  a  year, 
to  be  properly  settled  and  secured  to  the  hospital,  by  way  of 
rent-charge  on  the  Walker  estate,  with  the  sanction  of  the 
Attorney-General?  The  sanction  of  Parliament  also  will 
probably  be  required. 

After  some  discussion  between  the  Lords  and  the  counsel 
for  both  parties,  the  case  was  ordered  to  stand  over  for  judg- 
ment, on  the  understanding  that,  if  the  parties  could  agree 
on  the  terms  of  an  arrangement,  to  be  confirmed  by  Act  of 
Parliament,  the  House  would  not  be  called  on  to  give  any 
judgment. 

The  appellants  and  respondents,  some  days  afterwards, 
presented  a  petition  to  the  House,  stating  the  terms  of  an 
arrangement  to  which  they  had  come  by  advice  of  their  coun- 
sel, and  praying  that  the  cause  might  be  adjourned,  so  as  to 
afford  time  to  obtain  an  Act  of  Parliament  to  complete  the 
same. 
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*425  *THE  SKINNERS'  COMPANY  v.  THE  IRISH 
SOCIETY  AND  Others. 

1843. 

The  Skinners'  Company  Appellants. 

The  Irish  Society,  the  Corporation  of  the  \ 

City  of  London,  the  Attorney-General,  >  Respondents. 

and  Others  ) 

Trusts  for  Public  Purposes.    Parties  Interested^  subject  to  the 
Trusts.  Account. 

In  an  agreement  between  King  James  1  and  the  city  of  London,  in  1609, 
for  a  grant  by  the  King  of  lands  in  Ireland,  to  be  planted  and  colonized 
by  the  city  ;  it  was  stipulated  that  20,000Z.  should  be  advanced,  to  be 
expended  on  the  undertaking.  The  city  compulsorily  levied  that  and 
other  sums  for  the  same  purpose  upon  the  incorporated  companies  of 
London.  The  King  afterwards  granted  a  charter  creating  a  corpora- 
tion (the  Irish  Society),  the  members  thereof  to  be  from  time  to  time 
appointed  by  the  city,  for  the  management  of  the  plantation,  and  to 
whom  the  lands  were  thereby  granted  for  ever.  The  greater  part  of 
the  lands  was  afterwards  divided  in  severalty  between  the  companies 
in  the  proportion  of  their  contributions  to  the  sums  levied  on  them  ; 
but  the  town  lands,  ferries,  and  fisheries,  were  retained  by  the  Irish 
Society,  who,  after  applying  part  of  the  rents  and  profits  towards  the 
building  of  churches,  schools,  and  other  public  purposes  beneficial  to 
the  plantation,  divided  the  surplus  among  the  companies.  One  of 
these  filed  a  bill  against  the  society  and  other  parties,  charging  that 
the  society  were  trustees  for  the  companies,  and  were  guilty  of  breaches 
of  trust  in  applying  among  their  own  members  large  sums  in  gifts  and 
in  payments  of  travelling  and  other  expenses,  and  calling  on  them  for 
an  account. 

Held^  that  the  Irish  Society  were  constituted  trustees  for  permanent  pub- 
lic purposes  independent  ^of  the  companies,  and  had  a  discretion  in 
applying  the  funds  arising  from  the  property  retained  by  them  to  these 
purposes  :  that  though  they  were  accountable  to  the  Crown  for  any 
neglect  of  their  duty  as  trustees,  and  also  to  the  city  of  London  for 
[  398  ] 


THE  skinners'  COMPANY  V.  THE  IRISH  SOCIETY.       *  425 


misconduct  in  the  management  of  the  property,  they  were  not  ac- 
countable to  the  companies.^ 

.June  12,  13,  16,  22,  26,  27,  30;  July  3,4, 11,  13,  1843.    August  8,  1845. 

The  appellants  are  the  master  and  wardens  of  the  Guild 
or  Fraternity  of  the  Skinners  of  the  city  of  London, 
composing  *one  of  the  numerous  incorporated  trade  *426 
companies  of  that  city,  and  commonly  called  "  The 
Sldnners'  Company."  The  principal  respondents  are  :  1st, 
the  society  of  the  governor  and  assistants,  in  London,  of  the 
new  plantation  in  Ulster,  in  Ireland,  commonly  called  "  The 
Irish  Society ;  "  2dly,  the  mayor,  commonalty,  and  citizens  of 
the  city  of  London  ;  and  3dly,  her  Majesty's  Attorney-Gen- 
eral. The  wardens  and  commonalty  of  the  Mystery  of  Mer- 
cers, and  thirty-nine  other  incorporated  companies  of  London, 
are  also  respondents  on  the  record,  —  having  been  made  par- 
ties defendants  in  the  Court  below,  —  but  they  took  no  active 
part  in  the  appeal ;  they  are  all  in  the  same  interest  as  the 
appellants. 

The  appeal  was  brought  against  a  decree  of  the  Master  of 
the  Rolls,  (a)  pronounced  in  November,  1838,  dismissing  a 
bill,  which  was  filed  by  the  appellants  against  all  the  respon- 
dents and  other  persons  since  deceased.  The  bill  prayed  for 
a  declaration  that  the  appellants  and  the  other  incorporated 
companies  of  London  who  had  contributed  to  the  expenses 
of  the  new  plantation  in  Ulster,  were  beneficially  entitled  to 
the  rents  and  profits  of  certain  town  lands,  ferries,  and  fish- 
eries retained  under  the  management  of  the  Irish  Society, 
subject  to  certain  payments  and  charges,  and  that  the  Irish 
Society  were  trustees  of  the  surplus  rents  and  profits  for  the 
benefit  of  the  appellants  and  the  other  companies,  and  liable 
to  account  to  them  for  their  management. 

The  establishment  of  the  new  plantation  in  Ulster  was 
planned  by  King  James  1,  who,  on  his  accession  to  the  Crown 
of  England,  became,  in  right  thereof,  entitled  to  the  greater 

(a)  7  Beav.  602. 

1  How  far  the  Court  may  interfere  with  the  discretionary  powers  of 
trustees,  see  Kekewich  v.  Marker,  3  Mac.  k  G.  311  and  note  (1) ;  Lewin 
Trusts  (5th  Am.  ed.),  439. 

[  399  ] 


*426 


CASES  IN  THE  HOUSE  OF  LORDS. 


part  of  the  six  counties  of  Armagli,  Tyrone,  Coleraine  (now 
Londonderry),  Donegal,  Fermanagh,  and  Cavan,  in 

*  427  the  province  of  Ulster,  which  by  escheat  and  *  for- 

feiture, in  consequence  of  the  attainders  of  the  Roman 
Catholic  proprietors  in  the  preceding  reign,  had  come  into 
the  possession  of  the  Crown.  King  James  being  desirous  to 
plant  or  colonize  that  part  of  Ireland  with  Protestants  chiefly 
from  among  his  English  and  Scotch  subjects,  declared,  in  the 
year  1608,  the  precise  nature  of  his  scheme  of  plantation,  by 
causing  to  be  printed  and  published  by  his  Privy  Council, 
"  A  Collection  of  Orders  and  Conditions  to  be  observed  by 
the  Undertakers."  That  publication,  herein  after  called  "  the 
Printed  Book,"  —  after  reciting  that  a  survey  had  been  then 
lately  made  of  the  escheated  lands,  and  transmitted  to  his 
Majesty,  "  upon  view  whereof  his  Majesty,  of  his  princely 
bounty,  not  respecting  his  own  profit,  but  the  public  peace 
and  welfai*e  of  that  kingdom,  by  the  civil  plantation  of  those 
unreformed  and  waste  countries,  is  graciously  pleased  to  dis- 
tribute the  said  lands  to  such  of  his  subjects,  as  well  of  Great 
Britain  as  of  Ireland,  as  being  of  merit  and  ability,  shall  seek 
the  same  with  a  mind  not  only  to  benefit  themselves,  but  to  do 
service  to  the  Crown  and  Commonwealth,"  &c.,  —  proceeded 
to  declare  the  several  proportions  of  land  to  be  distributed  to 
the  undertakers,  the  several  sorts  of  undertakers,  the  manner 
of  distribution,  the  rents  and  the  tenures  under  which  the 
lands  were  to  be  held :  and  it  provided  that  the  undertakers 
were  to  build  strong  courts  or  banns  as  fortresses,  and  to  re- 
side for  five  years ;  to  keep  and  furnish  arms  and  men  for 
the  defence  of  the  settlement ;  to  erect  stone  or  brick  houses  ; 
form  townships ;  take  the  oath  of  supremacy  (and  not  to  alien 
or  demise  any  of  their  lands  to  any  mere  Irish,  or  to  any  who 
would  not  take  that  oath)  ;  and  to  plant  a  competent  number 
of  English  and  Scottish  tenants  ;  and  it  also  provided  for  the 
foundation  of  market  towns  and  corporations  for  the  inhab- 
itation and  settling  of  tradesmen  and  artificers,  and  for  free 
schools,  parishes,  and  parish  churches,  &c. 

The  King  appointed  commissioners  in  July,  1609, 

*  428  Sir  *  Arthur  Chichester,  then  deputy  of  Ireland,  being 

one,  —  and  written  instructions  were  given  to  them 
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for  carrying  into  execution  his  Majesty's  purposes,  as  declared 
in  "  the  Printed  Book,"  and  other  matters  touching  the  plan- 
tation. His  Majesty  being  desirous  to  engage  the  corporation 
of  London  as  undertakers  of  part  of  the  escheated  lands,  heads 
of  the  project  were  drawn  up  by  his  Privy  Council,  entitled 
"  Motives  and  reasons  to  induce  the  city  of  London  to  under- 
take the  plantation  in  the  north  of  Ireland."  This  document, 
after  stating  "  that  the  ruinated  city  of  Derry,  situated  on  the 
river  of  Lough  Foyle,  and  one  other  place  at  or  near  the  cas- 
tle of  Coleraine,  situated  on  the  river  Bann,  seemed  the  fittest 
places  for  the  city  of  London  to  plant,"  further  stated, that 
his  Majesty  may  be  pleased  to  grant  to  these  towns  not  only 
corporations,  with  such  privileges  for  their  good  government 
as  shall  be  convenient,  but  also  the  whole  territory  and  coun- 
try between  them,  which  is  about  twenty  miles  in  length, 
bounded  by  the  sea  on  the  north,  the  river  Bann  on  the  east, 
and  the  river  of  Derry  or  Lough  Foyle  on  the  west ;  out  of 
which  1000  acres  more  may  be  allotted  to  each  of  the  towns 
for  their  commons,  rent  free  ;  the  rest  to  be  planted  with 
such  undertakers  as  the  city  of  London  shall  think  good  for 
their  best  profit,  paying  only  for  the  same  the  easy  rent  of 
the  undertakers.  That  his  Majesty  may  be  pleased  to  grant 
to  those  towns  the  benefit  of  all  the  customs  of  all  goods  to 
be  imported  or  exported,  &c.,  for  twenty-one  years,  paying 
yearly  6s.  Sd.  as  an  acknowledgment.  Furthermore,  that  his 
Majesty  will  be  pleased  to  buy  the  salmon  fishing  of  the  rivers 
of  Bann  and  Lough  Foyle,  and  bestow  the  same  on  the  towns 
for  their  better  encouragement,  &c.,  and  likewise  to  grant 
them  licenses  to  transport  all  prohibited  wares  growing  on 
their  own  lands,  and  the  admiralty  on  the  coasts  of  Tyrcon- 
nell  and  Coleraine."  Then  were  specified  "  the  land  com- 
modities "  and  the  sea  commodities  "  of  the  north 
of  Ireland,  and  *  "  the  profits  which  London  shall  re-  *  429 
ceive  by  the  plantation  ;  "  viz.,  if  multitudes  of  men 
were  employed  proportionately  to  these  commodities,  many 
thousands  would  be  set  to  work  to  the  great  service  of  the 
King,  strength  of  the  realm,  advancement  of  several  trades, 
and  benefit  of  particular  persons,  whom  the  increasing  great- 
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ness  of  this  city  might  not  only  conveniently  spare,  but  also 
reap  a  singular  commodity  by  easing  themselves  of  an  insup- 
portable burden,  which  so  surcharged  all  the  parts  of  the  city 
that  one  tradesman  can  scarce  live  by  another."  The  "  Mo- 
tives and  Reasons "  concluded  with  an  exhortation  to  the 
city  to  follow  "  the  noble  precedent "  set  by  the  city  of  Bristol 
in  the  time  of  Henry  2,  in  planting  the  city  of  Dublin,  "  deso- 
late by  the  slaughter  of  the  ancient  inhabitants." 

These  proposals  of  the  King  were  discussed  at  a  court  of 
aldermen,  "  in  the  presence  of  divers  selected  commoners 
of^the  city,  warned  for  the  purpose  ;"  and  in  pursuance  of  a 
resolution  of  that  court,  precepts  were  issued  to  the  several 
city  companies,  requiring  them  to  assemble  a  competent  num- 
ber of  their  gravest  and  most  substantial  men  to  consider  the 
said  project.  The  companies,  accordingly,  appointed  four 
men  from  each,  as  committees  to  deliberate  on  the  project. 
These  committees  communicated  their  answers  in  writing  to 
the  King's  Privy  Council,  declining,  as  was  supposed,  the 
undertaking  ;  but  that  communication  being  irregular,  they 
afterwards  attended  at  a  court  of  aldermen,  and  concurred  in 
the  appointment  of  a  committee  of  aldermen  and  commoners 
to  confer  with  the  Privy  Council  on  the  subject.  The  result 
of  that  conference  was,  that  the  city  of  London  should  send 
competent  persons  to  view  the  district  for  plantation ;  and 
accordingly,  at  a  court  of  common  council,  held  the  1st  of 
August,  1609,  four  citizens  were  selected  for  this  mission  from 
four  of  the  principal  city  companies.    The  report  of  these 

"  viewers,"  presented  to  the  common  council  the  2d  of 
*  430  December,  1609,  was  *  referred  to  a  committee  of  twelve 

aldermen  and  twenty  commoners,  who  made  their  re- 
port thereon  the  15th  of  the  same  month.  They  recommended, 
first,  as  to  the  sum  of  money  to  be  expended  on  the  under- 
taking, that  it  should  only  be  15,000Z.,  to  be  raised  by  way 
of  companies,  and  in  companies,  by  the  poll,  according  to  the 
rate  of  corn  set  upon  every  company,  but  some  of  the  inferior 
companies  to  be  spared ;  yet  such  as  were  known  able  men  in 
these  companies  to  be  set  proportionably  with  men  of  like 
ability  in  other  companies ; "  secondly,  as  to  the  lands  and 
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privileges  to  be  demanded,  that  "  the  Derry  on  the  river  of 
Lough  Foyle,  and  Coleraine  on  the  river  Bann,  should  be  the 
sites  for  two  cities  to  be  erected,  with  4000  acres  of  land  ad- 
jacent to  the  former,  and  3000  to  the  latter,  to  be  laid  out ; 
the  rest  of  the  county  of  Coleraine,  esteemed  at  16,000  acres 
of  temporal  lands,  to  be  undertaken."  They  then  defined 
the  nature  of  the  estates,  the  amount  of  rent,  the  quality  of 
the  tenure,  and  the  liberties  and  privileges  (in  respect  of  cus- 
toms and  fishings)  to  be  demanded  by  the  undertakers.  They 
described,  thirdly,  the  purposes  upon  which  the  15,000Z. 
should  be  expended  in  buildings  and  improvements  ;  and, 
fourthly,  how  the  plantation  and  undertaking  should  be  man- 
aged ;  viz.,  by  advice  and  direction  of  a  company,  constituted 
in  London,  of  persons  to  be  selected  by  the  city  for  the  pur- 
pose. 

This  report,  having  been  approved  of  by  the  court  of  com- 
mon council,  was  presented  to  the  Privy  Council  as  the  city's 
answer  to.  the  King's  proposals.  The  Privy  Council  dissented 
from  that  part  of  the  report  which  limited  the  sum  to  be 
expended  on  the  plantation  to  15,000^.  Another  court  of 
common  council  was  then  convened,  and  it  was  agreed  that 
another  sum  of  500QI.  be  added,  making  the  whole  sum 
20,000Z.  That  offer  having  been  accepted  by  the  Privy 
Council  on  behalf  of  the  King,  a  court  of  common  council, 
held  on  the  8th  of  January,  1609,  resolved  that  a 
present  taxation  should  be  made  of  the  *  20,000/.,  *431 
and  a  present  levy  of  5000Z.,  part  thereof,  should  be 
raised  forthwith  by  way  of  companies  of  the  city,  in  the 
manner  and  at  the  rate  before  mentioned.  The  proportions, 
in  which  the  twelve  principal  and  fort}^- three  minor  .compa- 
nies were  to  contribute,  were  determined,  and  precepts,  with 
those  sums  respectively  written  on  them,  were  issued  by  the 
lord  mayor  to  these  fifty-five  companies,  commanding  them 
to  proceed  to  a  taxation  and  lev}^  of  these  respective  sums, 
and  to  pay  the  same  to  the  city  chamberlain  as  treasurer. 

By  articles  of  agreement,  dated  the  28th  of  Januarj^,  1609, 
made  between  the  Privy  Council  on  behalf  of  the  King  on 
the  one  part,  and  "  the  committees  appointed  by  act  of  com- 
mon council  on  behalf  of  the  mayor  and  commonalty  of  the 
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city  of  London  on  the  other,"  "it  was  agreed  by  the  city 
that  the  sum  of  20,000Z.  should  be  levied."  The  articles 
provided  for  the  building  by  the  city  of  the  city  of  Derry 
and  town  of  Coleraine,  and  for  maintaining  the  castle  of 
Culmore,  and  they  specified  the  lands  and  the  privileges  to 
be  granted,  and  on  what  terms  and  conditions ;  which  were 
to  the  effect:  That  4000  acres  adjacent  to  Derry  "be  laid 
thereunto ;  bog  and  barren  mountain  to  be  no  part  thereof, 
but  to  go  as  waste  to  that  city  ;  "  that  3000  acres  "  adjacent 
to  Coleraine  be  laid  thereunto ;  the  rest  of  the  county  of 
Coleraine,  esteemed  at  12,000  acres,  undertaken  by  the  city, 
to  be  cleared  of  all  particular  interests,  except  the  bishop 
and  dean  of  Derry's  inheritance,  and  the  lands  assigned  to 
three  or  four  Irish  gentlemen,  settled  there,  who  were  to  be 
freeholders  to  the  city,  and  to  pay  a  small  rent :  that  the 
woods,  and  the  ground  covered  by  them,  "  be  wholly  to  the 
city  ;  the  timber  trees  to  be  converted  to  the  use  of  the  plan- 
tation :  "  that  the  city  shall  have  the  patronage -of  all  the 

churches  in  Derry  and  Coleraine,  and  in  all  the  lands 
*  432   to  be  undertaken  by  them  :  that  the  7000  acres  *  laid 

to  Derry  and  Coleraine  be  in  fee  farm,  at  the  rent  of 
53s.  4(i.,  and  be  with  Derry  and  Coleraine  held  of  the  King 
in  free  burgage ;  the  residue  of  the  county  to  be  held  of  the 
King  in  common  socage :  that  the  customs  of  all  imports  and 
exports  should  be  enjoyed  by  the  city  for  ninety-nine  years ; 
and  the  salmon  and  all  .other  fishing  in  the  rivers  Bann  and 
Lough  Foyle,  in  perpetuity,  &c. 

This  agreement  was  confirmed  by  the  city  by  an  act  of 
common  council,  on  the  30th  January,  1609,  which  also 
enacted,  "  that  for  the  better  ordering,  directing,  and  effect- 
ing of  all  things  touching  and  concerning  the  said  plantation, 
and  the  business  thereunto  belonging,  there  shall  be  a  company 
constituted  and  established  within  the  city  of  London,  which 
shall  consist  of  one  governor,  one  deputy  to  the  governor, 
and  twenty-four  assistants  ;  and  that  the  governor  and  five 
of  the  said  assistants  shall  be  aldermen  of  this  city  of  London  ; 
and  Mr.  Recorder  of  this  city  shall  be  likewise  one  of  the 
same  assistants  ;  and  the  deputy  and  the  rest  of  the  assistants 
shall  be  commoners  of  the  same  city."  The  act  then  directed 
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the  mode  of  annual  election  of  that  company  (the  Irish  Soci- 
ety), and  that  the  same,  or  any  nine  of  them,  —  the  governor 
or  deputy  to  be  one,  —  should  have  full  power  and  authority 
to  hold  courts,  and  there  to  treat  and  determine  of  all  matters 
concerning  the  business,  and  what  should  be  done  and  per- 
formed on  behalf  of  the  city  touching  the  said  plantation. 

Possession  of  the  lands  was  given  to  the  city,  or  to  the  said 
society  on  behalf  of  the  city,  soon  after  the  date  of  the  agree- 
ment. 

By  subsequent  acts  of  common  council,  certain  propositions 
communicated  from  the  King,  —  1st,  for  the  division  of  the 
advowsons  in  the  plantation  between  the  city  and  the  Bishop 
of  Derry,  and  other  bishops,  in  the  proportion  of  nine  (to  the 
city)  to  six  (to  the  bishops)  ;  2dly,  for  the  giving  up 
certain  lands  to  the  Bishop  of  Derry  ;  and  *  3dly,  for  *  433 
the  exchange  of  2000  acres  of  land  comprised  in  the 
said  articles  (to  be  annexed  to  Coleraine),  for  other  lands  not 
comprised  in  them,  —  were  agreed  to.  By  an  act  of  common 
council,  dated  the  14th  of  January,  1610,  it  was  enacted,  that 
the  governor,  deputy,  and  assistants  before  appointed  (the 
Irish  Society)  should  have  full  power  to  let  the  fishings  spec- 
ified in  the  said  articles,  for  a  term  of  seven  years  to  such 
persons  and  at  such  rents  as  they  should  think  fit  and  con- 
venient, for  the  most  benefit  and  profits  of  the  city ;  and  it 
was  ordered  that  precepts  be  sent  to  every  company  of  the 
city,  to  require  them  to  assemble,  and  advise  among  them- 
selves whether,  &c.  (as  in  the  following  precepts  mentioned). 

The  precepts  which  were  issued  in  pursuance  of  this  act, 
and  which  were  dated  the  31st  of  January,  1610,  recited,  that 
the  King  had  granted  unto  the  city  of  London,  the  city  of 
Derry  and  the  town  of  Coleraine,  with  7000  acres  of  common 
land  thereunto  adjoining,  and  fishings,  and  divers  other  im- 
munities, privileges,  and  franchises,  paying  four  marks  per 
annum  ;  and  that  the  city  had  undertaken  to  dispend,  in 
building  houses  and  fortifications,  and  for  freeing  foreign 
titles,  the  sum  of  20,000/.  ;  and  that  his  Majesty  had  further 
granted  to  the  city  divers  other  lands  in  the  county  of  Cole- 
raine, and  other  undertaken  lands,  to  build  thereupon,  which 
building  was  to  be  performed  in  such  manner  as  was  expressed 
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in  "the  Printed  Book:  "  ''and  for  as  much  as  tbe  governor 
and  committees  for  the  plantation  in  Ireland  are  now  instantly 
to  take  care  for  the  letting  and  disposing  of  the  said  lands  in 
the  county  of  Coleraine,  and  the  other  lands  so  undertaken, 
to  be  used  and  managed  for  the  benefit  of  this  city,  which 
would  otherwise  prove  a  great  hinderance  and  loss,  especially 
for  that  the  time  of  the  year  is  now  most  convenient  for  the 
plantation  to  proceed,  yet  it  is  thought  fit,  that  the  offer  of  those 

lands  be  first  made  to  the  several  companies  of  this  city, 
*  434  who  have  and  are  to  disburse  the  same,  and  bear  *  the 

charges  of  buildings  before  mentioned :  these  are,  there- 
fore, to  charge  and  command  you,  that  yourselves,  together 
with  the  assistants  and  such  other  of  your  company  as  3^ou 
shall  think  fitting,  do  forthwith  assemble  together,  and  advise, 
whether  jovl  will  accept  of  a  proportion  of  the  same  lands, 
according  to  the  quantity  of  your  disbursements,  to  be  by  you 
undertaken  and  managed,  according  to  '  the  Printed  Book,' 
for  plantation,  or  that  you  will  refer  the  letting  and  disposing 
thereof  to  the  governor  and  committees  :  and  that  you  certify 
to  the  governor  and  committees,  in  writing  under  your  hands, 
at  the  Guildhall,  on  or  before  the  7th  day  of  February  next 
coming,  what  shall  be  your  full  determination  therein,  to  the 
end  the  business  may  the  sooner  be  effected,  wherein  you  are 
to  take  advertisement,  that  your  companies  are  to  pay  and 
bear  their  proportion  of  the  charge  of  the  building,  fortifica- 
tions, and  freeing  of  the  titles,  whether  they  accept  of  the  said 
offer  of  the  lands  or  no ;  and  also  that  notwithstanding  the 
acceptance  of  the  lands,  you  shall  likewise  still  be  partakers 
of  all  benefits  of  fishing,  with  the  profits  of  the  towns,  and 
other  immunities  whatsoever." 

By  an  act  of  common  council,  dated  the  28th  of  February, 
1610,  reciting,  that  eight  of  the  principal,  and  ten  of  the  in- 
ferior, companies  had  agreed  to  accept  the  lands  as  proposed, 
and  the  rest  refused,  it  was  enacted,  that  allotments  should 
be  made  to  those  who  agreed,  according  to  the  proportions  of 
money  they  had  advanced,  and  further  time  was  given  to  the 
other  companies  to  assent  also ;  and  in  the  event  of  their 
continued  dissent,  lands  were  to  be  allotted  to  them,  the 
same  to  be  let,  managed,  and  disposed  of  by  the  said  gov- 
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ernor  and  assistants,  to  the  best  advantage :  and  by  another 
act,  dated  the  10th  of  July,  1611,  it  was  enacted,  that  the 
further  sum  of  10,000Z.  should  be  forthwith  taxed  and  levied 
on  all  the  several  companies  in  the  same  proportion  as 
the  first  moiety  of  *  the  20,000Z.  was  taxed,  and  that  *  435 
precepts  be  sent  to  them  all,  not  only  for  a  present  levy 
and  payment  of  5000Z.,  but  also  to  require  them  severally  to 
assemble  and  advise  among  themselves,  and  certify,  on  the 
20th  of  the  said  month,  to  the  governor  and  commissioners 
for  the  plantation,  whether  they  would  willingly  yield  to  the 
supply  of  10,000?.,  or  be  content  to  lose  all  the  moneys  already 
disbursed  by  them  towards  the  plantation,  and  pass  their 
right  therein  to  such  as  would  undertake  this  payment,  and 
discharge  them  of  all  other  payments  thereafter  touching  the 
said  plantation.  Two  companies  (the  Coopers  and  Brown 
Bakers)  accepted  the  latter  alternative,  and  the  chamberlain 
of  the  city  was  ordered  to  pay  the  sums  assessed  on  them 
towards  the  supply  of  the  10,000?.,  the  city  to  receive  all  the 
benefit  then  due,  or  that  should  grow  due,  to  the  said  com- 
panies from  the  plantation. 

On  the  29th  of  March,  1613,  King  James  1  granted  his 
charter,  which,  after  reciting,  among  other  things,  that  the 
mayor,  commonalty,  and  citizens  of  London,  had  laudably 
undertaken  a  considerable  part  of  the  plantation  in  Ulster, 
and  were  making  progress  therein,  constituted  the  city  of 
Derry,  and  all  the  territories  and  hereditaments  thereinafter 
granted,  into  one  county,  to  be  called  the  county  of  London- 
derry, declared  that  Derry  should  be  called  Londonderry, 
defined  to  the  extent  of  that  city  and  of  the  town  of  Cole- 
raine,  incorporated  the  citizens  of  Londonderry,  and  declared 
that  they  should  have  a  mayor  and  common  council,  em- 
powered to  make  laws  and  ordinances  for  their  government, 
so  that  such  laws  and  ordinances  be  certified  to  the  society  of 
the  governor  and  assistants  of  the  new  plantation  in  Ulster, 
within  four  months  after  the  making  of  the  same,  to  the 
intent  that  the  said  society  might  ratify  them,  within  six 
months  after  the  delivery  of  the  certificate,  or  else  within 
the  same  time  declare  the  same  to  be  improper.  The 
charter,  *  after  appointing  the  first  corporate  officers  of  *  436 
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Londonderry,  proceeded  to  constitute  the  Irish  Society ;  "for 
the  better  ordering,  directing,  and  governing  all  and  all 
manner  of  things,  for  and  concerning  the  citizens  and  city  of 
Londonderry,  and  the  county  of  Londonderry,  and  the  plan- 
tation to  be  made  within  the  same  city  and  county,  and  other 
businesses  belonging  to  the  same."  After  incorporating  the 
Irish  Society,  giving  them  power  to  purchase,  receive,  and 
possess  lands,  and  directing  the  constitution  and  mode  of 
election,  as  mentioned  in  the  act  of  common  council  of  the 
30th  of  January,  1609  Qante^  p.  432),  the  charter  granted  that 
the  members,  or  any  nine  of  them,  whereof  the  governor  or 
his  deputy  was  to  be  one,  should  have  full  power  of  assembling 
and  holding  a  court,  and  in  the  same  court  and  meeting 
"  to  do,  hear,  transact,  and  determine  all  and  all  manner  of 
matters  and  things  whatsoever  of,  for,  or  concerning  the 
plantation  or  government  aforesaid  :  "  and  also  to  direct,  con- 
stitute, and  ordain,  for  and  on  the  part  of  the  city  of  London, 
"  all  things,  which  for  or  concerning  the  plantation,  supply, 
or  establishment,  constitution,  and  government  of  the  city  of 
Londonderry,  and  of  all  other  the  lands  and  tenements  there- 
after granted,  should  seem  to  be  most  profitable  and  expedi- 
ent :  "  and  also  to  send  orders  and  directions  from  England 
to  Ireland  "  for  the  ordering,  directing,  and  disposing  of  ail 
and  all  manner  of  matters  and  things  whatsoever  of  or  con- 
cerning the  same  plantation,  or  the  disposition  thereof,  and 
also  for  the  receipt,  ordering,  and  laying  out  of  all  sums  of 
money  now  collected  and  received,  or  hereafter  to  be  collected 
or  received,  and  generally  any  other  cause,  matter,  or  thing 
whatsoever  concerning  the  direction  or  ordering  the  plantation 
aforesaid,  or  concerning  any  other  things  whatsoever,"  which, 
by  the  true  intent  of  the  charter,  could  or  ought  to  be  done 
by  them,  for  the  better  government  and  rule  of  the  city  and 
county  of  Londonderry. 

The  charter,  after  directing  the  members  of  the 
*  437  society  *  to  take  an  oath  of  office  before  the  Lord  Mayor 
of  London,  and  giving  them  power  to  elect  officers, 
and  for  three  years  to  make  ordinances  and  other  regulations 
for  the  government  of  the  city  of  Londonderry,  granted  to 
the  said  society  and  their  successors  the  several  ports,  towns, 
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and  lands  (which  were  described  at  great  length),  and  all 
fealty  and  services,  &c.,  hereditaments  and  appurtenances, 
as  amply  as  the  King  had  the  same,  with  certain  specified 
exceptions ;  to  hold  the  premises  to  the  only  proper  use  and 
behoof  of  the  said  society  of  the  governor  and  assistants,  and 
their  successors  for  ever  ;  to  hold  the  city  of  Londonderry 
and  the  4000  acres  next  adjoining  upon  the  Derry  side,  and 
the  town  of  Coleraine,  and  the  3000  acres  to  the  same  adjoin- 
ing, of  the  King,  in  free  burgage,  as  of  the  castle  of  Dublin  ; 
and  to  hold  the  rest  of  the  premises  of  the  King,  as  of  his 
castle  of  Dublin,  by  fealty  only,  in  free  and  common  socage, 
rendering  the  rents  therein  mentioned.  Then  followed  a 
covenant  by  the  Irish  Society  to  convey  certain  lands  to  the 
Bishop  and  Dean  of  Derry  within  a  year,  to  keep  and  main- 
tain for  ever  the  fort  of  Culmore,  to  convey  certain  glebe 
lands  to  the  incumbents  within  a  year.  Provision  was  then 
made  that  the  timber  growing  on  the  lands  of  Glankonkene 
and  Killetragh  should  for  ever  after  be  converted  towards  the 
plantation  and  the  building  of  houses  and  edifices,  to  be  made 
as  therein  mentioned,  and  to  be  spent  towards  other  necessary 
uses  for  the  kingdom  of  Ireland,  in  the  same  kingdom,  and 
not  for  any  other  cause  to  be  merchandised  or  sold.  The 
customs  were  then  granted  to  the  Irish  Society  for  ninety- 
nine  years,  at  a  rent  of  13s.  Ad. ;  the  office  of  admiral  was 
granted  for  ever,  on  the  coast  or  shores  of  Tyrconnel,  Cole- 
raine, and  county  of  Londonderry  ;  and  to  these  were  added 
various  other  powers  and  privileges. 

The  charter  made  numerous  regulations  for  the  muni- 
cipal government  of  the  city  of  Londonderry ;  and  by 
*  another  charter,  similar  provisions  were  made  for  the  *  438 
town  of  Coleraine. 

The  two  sums  of  20,000?.  and  10,000?.  that  had  been  raised 
by  the  city  from  the  companies  having  been  expended  on  the 
plantation  previously  to  the  date  of  the  charter,  a  further 
sum  of  10,000?.  was,  by  act  of  common  council,  dated  the 
30th  of  April,  1613,  directed  to  be  levied  in  like  manner,  and 
for  the  same  purposes.  The  division  of  the  lands  among  the  sev- 
eral companies  becoming  again  the  subject  of  consideration  at 
that  council,  it  was  enacted    that  every  of  the  said  companies 
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should  have  its  several  share  and  proportion  of  the  lands,  ac- 
cording to  the  moneys  by  them  disbursed,  according  to  the 
goodness  or  badness  thereof,  the  same  lands  to  lie  together, 
and  not  dispersedly  in  several  places  ;  and  that  where  the 
lands  were  bad,  an  allowance  should  be  made  in  the  quan- 
tity, so  that  no  prejudice  might  happen  to  any  company  in 
the  allotting  of  the  lands." 

On  communication  of  the  King's  pleasure  by  the  recorder 
and  the  governor  of  the  Irish  Society  to  a  court  of  common 
council  of  the  city,  held  on  the  24th  of  June,  1613,  it  was  or- 
dered, "  that  as  well  certain  walls  and  fortifications,  as  also  cer- 
tain houses  in  Derry,  should  be  raised  and  built  up  together, 
and  in  such  manner  and  form  as  the  committees  (the  Irish 
Society)  appointed  for  the  said  plantation  should  think  fit 
and  direct  in  that  behalf."  And  after  reciting  "  that  in  so 
noble  and  worthy  a  work,  so  taken  to  heart  by  the  King,  and 
wherein  this  city,  upon  the  hopeful  success  thereof,  hath  al- 
ready expended,  and  is  like  further  to  expend,  great  sums  of 
money,  it  was  generally  thought  fit  (as  a  matter  much  impor- 
tuning the  advancement  of  the  said  work,  as  well  for  the 
general  satisfaction  of  the  several  companies  of  the  city  who 
have  undertaken  the  same,  as  also  for  accommodating  such 

other  affairs  and  circumstances  as  from  time  to  time 
*  439  hereafter  *  shall  be  offered  to  the  further  consideration 

of  this  court),  that  some  great  and  worthy  magistrate 
of  this  city,  accompanied  and  assisted  by  some  commoner  of 
special  countenance  and  credit,  should  be  sent  into  those 
parts,  on  the  behalf  of  this  city,  to  take  exact  notice,  view, 
and  account  of  the  whole  work  of  plantation,  and  of  every 
circumstance  and  thing  appertaining  thereunto,"  it  was  en- 
acted, that  "  George  Smithies,  alderman,  and  Mathias  Spring- 
ham,  merchant  tailor,  should  prepare,  as  soon  as  conveniently 
they  could,  to  take  their  journey  to  Ireland ;  and  in  the  mean 
time  to  confer  with  the  governor,  deputy  governor,  and  as- 
sistants of  the  Irish  Society,  for  their  better  instruction,  and 
to  inform  themselves  of  the  things  necessary  to  be  remem- 
bered in  their  negotiation  ;  and  during  their  negotiation  to 
take  an  exact  view  and  account  of  the  plantation,  and  of  all 
works  and  other  things  whatever  done,  and  to  be  done,  and 
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of  all  disbursements  concerning  the  same,  as  also  to  judge, 
control,  place,  displace,  dispose,  redress,  reform,  correct,  and 
direct  all  persons  employed  for  the  city's  use,  disbursements, 
and  service  in  and  about  the  plantation,  and  generally  to  do 
and  execute  every  further  act  which  to  them  might  be  thought 
meet  for  the  bettering,  ordering,  and  governing  the  planta- 
tion, and  the  affairs  concerning  the  same,  to  the  intent  that, 
upon  their  return  and  relation  of  their  proceedings,  this  court 
(of  common  council)  might  grow  to  such  final  resolution 
touching  the  plantation  as  should  be  thought  fit  and  most 
convenient :  "  and  it  was  ordered  that  the  charges  of  the 
negotiation  should  be  defrayed  by  the  Irish  Society  out  of 
the  general  stock  of  the  plantation. 

These  commissioners,  having  proceeded  on  the  mission, 
made  their  report  to  a  court  of  common  council  of  the  city 
on  the  8th  of  November,  1613.  The  report,  after  stating 
that  the  commissioners  had  corrected  various  abuses  which 
had  occurred  in  the  management  of  the  plantation, 
and  had  granted  leases  of  the  *  fisheries  and  of  the  *  440 
ferry  of  Derry,  and  of  some  of  the  lands  thereto  an- 
nexed, proceeded  thus  :  "  Whereas  it  was  generally  desired 
that  a  division  should  be  made  of  all  the  lands  by  and  among 
the  several  companies  undertaking  in  this  plantation,  we  have 
first  viewed  the  lands,  and  carefully  inquired  after  the  true 
value  of  every  balliboe,  and  thereupon  with  great  care,  and 
with  the  assistance  and  advice  of  the  gentlemen  of  the  coun- 
try, the  city's  agents  and  surveyors  proceeded  to  make  an 
equal  division  of  the  land  into  twelve  parts,  wherein  we  have 
used  our  best  skill  and  diligence,  and  have  done  the  same  as 
equally  as  possibly  we  could  devise,  the  form  of  which  divi- 
sion we  have  here  brought  you,  together  with  the  plot  of  the 
same.  But  for  the  city  of  Londonderry  and  the  4000  acres 
there,  and  the  town  of  Coleraine,  and  the  3000  acres  ap- 
pointed to  the  same,  the  ferries,  and  the  fishings,  we  are  of 
opinion  that  a  division  cannot  be  fitly  made  of  them,  but  the 
rents  and  profits  of  them  may  be  divided,  and  go  amongst  the 
several  companies ;  and  we  advise  that  upon  the  division  it 
be  provided  that,  where  a  proportion  of  land  shall  want  tim- 
ber to  build  with,  the  company  to  whose  share  it  shall  fall 
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may  have  sufficient  timber  out  of  the  woods  next  adjoining, 
and  fittest  for  that  use,  to  be  assigned  to  them  by  the  city's 
agents." 

The  report  was  in  all  points  approved  of,  and  accepted  by 
the  court  of  common  council.  And  at  another  court,  held  on 
the  19th  of  December,  1613,  to  which  the  master  and  wardens 
of  the  several  city  companies  were  summoned,  Mr.  Cockayne, 
the  governor  of  the  Irish  Society,  stated  that  an  allotment  of 
the  lands  (except  the  town  lands,  ferries,  and  fisheries)  had 
been  made  into  twelve  parts,  according  to  the  survey  stated 
in  the  report  of  the  commissioners.  Smithies  and  Springham ; 
that  he  had  prepared  pieces  of  paper,  numbered  from  one  to 
twelve,  to  be  drawn  for  the  lots ;  that  he  had  divided  the 
40,000Z.  which  had  been  raised  and  spent  into  twelve  equal 

parts,  and  each  of  the  twelve  principal  companies  that 
*  441  had  not  *  contributed  that  part,  should  associate  to 

itself  so  many  minor  companies  whose  contributions, 
together  with  its  own,  made  up  that  sum.  The  scheme  of 
division  so  proposed  by  the  governor  was  assented  to  by  all 
parties,  and  the  sword-bearer  of  the  city  was  chosen  to  draw 
the  lots  on  behalf  of  the  twelve  principal  companies ;  and 
they  were  drawn  in  this  order :  the  Goldsmiths,  Grocers, 
Fishmongers,  Haberdashers,  Clothworkers,  Merchant  Tailors, 
Ironmongers,  Mercers,  Vintners,  Salters,  Drapers,  and  Skin- 
ners :  "  After  all  which  done,  information  was  given  to  the 
same  court  by  the  governor  and  assistants  of  the  Irish  Society, 
that  all  the  money  formerly  levied  towards  that  charge  is  al- 
together issued,  and  that,  notwithstanding  the  companies 
had  their  particular  shares  of  land,  which  was  to  be  managed 
by  themselves  severally,  the  general  work  for  the  building  of 
the  rest  of  the  towns  and  fortifications  was  to  be  done  at  the 
general  charge,  and  therefore  that  a  further  supply  must,  of 
necessity,  with  all  expedition,  be  made  and  provided  to  pro- 
ceed on  the  business  ;  "  and,  therefore,  it  was  enacted  that  a 
present  taxation  should  be  made  of  the  further  sum  of  5000?., 
which  was  accordingly  ordered  to  be  levied  and  raised  of  the 
several  companies.  "  And  it  was  also  ordered  that  convey- 
ances of  the  lands  allotted  to  the  several  companies  should  be 
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made  by  the  mayor,  commonalty,  and  citizens  of  this  city,  by 
the  advice  of  the  recorder,  in  such  manner  as  the  committees 
of  plantation  should  think  fit.'' 

Possession  was  taken  by  the  companies  of  the  lands  allotted 
to  them,  and,  before  any  conveyances  were  made  to  them,  they 
erected  buildings  and  made  various  outlays  in  improvements. 

In  September,  1615,  the  King,  by  letters-patent,  granted 
to  the  Irish  Society  license  to  alienate,  and  to  the  twelve 
companies  license  to  hold  in  mortmain  such  lands  as  the  Irish 
Society  should  grant  to  them.  The  patent  contained  a  recital 
"  that  the  divers  companies,  corporations,  and  frater- 
nities *  within  the  city  of  London,  in  testimony  of  their  *  442 
true  obedience  to  the  King,  and  for  advancing  his  de- 
sires in  furthering  the  works  of  plantation  begun  by  the 
mayor,  commonalty,  and  citizens  of  the  city,  &c.,  had  dis- 
bursed, expended,  and  bestowed  divers  great  sums  of  money 
for  and  towards  the  building,  fortifying,  planting,  strength- 
ening, and  improving  the  city  of  Derry  and  the  town  of 
Coleraine,  and  some  parts  of  other  lands,  and  were  willing 
and  intended,  so  far  as  to  them  should  seem  convenient,  to  be 
at  further  charge  for  the  planting  and  improving  of  other 
lands,  &c. ;  and  for  speedier  proceeding  therein,  were  de- 
sirous to  have  conveyances  of  the  land  they  intended  to  build 
on,  &c. ;  therefore,  and  to  the  end  that  the  several  companies 
might  be  the  better  encouraged  and  enabled  to  perfect  the 
intended  plantation,  and  in  future  times  reap  some  gain  and 
benefit  of  their  great  travails  and  expense  taken  and  be- 
stowed therein  ;  "  his  Majesty  granted  the  license. 

In  the  years  1616-17,  the  lands  allotted  to  the  companies 
were  conveyed  to  them  by  the  Irish  Society  in  this  way: 
first,  each  lot  was  by  deed-poll,  under  seal  of  the  society, 
created  into  a  manor,  and  the  manor  and  lands  were  then 
granted  by  indenture  of  feoffment  between  the  society  and 
each  company,  reserving  to  the  society  a  certain  rent,  and  all 
timber,  all  fishing,  and  hawking,  &c. ;  and  all  salmon,  &c.,  in 
the  rivers  Bann  and  Lough  Foyle,  and  the  beds  of  said  rivers, 
&c.  The  town  lands  annexed  to  Londonderry  and  Coleraine, 
and  the  ferries  and  fisheries  were  vested  in  the  Irish  Society, 
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who  managed  them,  and  out  of  the  surplus  rents  and  profits 
thereof  began  in  1624  to  pay  a  dividend  to  each  of  the  twelve 
companies. 

Communications  were  from  time  to  time  made  by  King 
James  through  his  Privy  Council  to  the  city  of  London  or  to 
the  Irish  Society,  complaining  of  the  slow  progress  of  the 

plantation,  of  the  defective  state  of  the  fortifications  of 
*  443  Londonderry ;  that  the  building  of  houses  *  there  had 

not  gone  on  as  was  implied  by  the  articles  of  planta- 
tion ;  that  the  lands  annexed  to  that  city  and  to  Coleraine 
were  not  allotted  for  the  benefit  of  the  inhabitants,  &c. 
These  complaints  were  renewed  in  1625,  the  first  year  of 
Charles  the  First's  reign,  with  threats  of  recalling  the  charter 
granted  by  his  predecessor.  And  for  that  purpose  the  Attor- 
ney-General, in  1632,  filed  an  information  in  the  Star  Cham- 
ber against  the  corporation  of  London,  to  which  the  Irish 
Society  and  others  were  by  amendment  made  defendants. 
The  information  charged  them,  among  other  things,  with  the 
deceitful  and  undue  procuring  of  the  charter  of  James,  with 
wilful  breach  of  the  articles  agreed  upon  between  the  Privy 
Council  and  the  committees  appointed  by  the  city  on  the 
28th  of  January,  1609,  and  with  the  wilful  breach  of  trust 
which  the  King  had  reposed  in  them.  During  the  proceed- 
ings it  was  insisted  on  by  the  city  that  they  had  nothing  to 
do  with  the  plantation,  and  that  their  name  was  used  merely 
for  the  transaction  of  affairs,  and  for  the  levying  of  moneys 
upon  the  companies  for  the  plantation.  This  point  was  over- 
ruled, and  the  Court  having  adjudged  that  many  offences, 
both  of  omission  and  commission,  had  been  done,  inflicted 
upon  the  city  of  London  and  upon  the  Irish  Society  a  fine  of 
70,000^.,  and  decreed  that  their  interests  should  be  surren- 
dered, and  the  charter  brought  into  Court  to  be  cancelled ; 
and  after  reciting  that  the  greater  part  of  the  lands  was,  by 
the  society,  passed  over  to  divers  companies  of  the  city,  and 
by  them  demised  to  their  farmers,  who  were  not  defendants 
to  the  suit,  and  therefore  not  liable  to  the  censure  of  the 
Court,  it  was  directed  that  if  the  companies  and  their  farmers 
should  not,  in  pursuance  of  the  intention  of  the  sentence,  sur- 
render their  estates,  the  Attorney-General  should  exhibit  an 
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information,  and  bring  them  also  to  the  judgment  of  the 
Court. 

An  information  was  accordingly  filed  against  the  twelve 
companies,  but  was  not  proceeded  with,  nor  were 
*  any  steps  taken  for  executing  the  decree  of  the  Star  *  444 
Chamber.    In  1636  the  city  of  London  presented  a 
petition  to  the  King,  which,  after  stating,  among  other  things, 
the  incorporation  of  the  Irish  Society  by  King  James's  char- 
ter and  the  grant  thereby  made  to  that  society,  "  of  the  county 
of  Londonderry,  and  other  lands  and  possessions  there,  which 
grant  was  in  trust  for  the  several  companies  of  London,  and 
the  particular  men  that  disbursed  the  moneys  towards  the 
plantation,"  and  that  by  the  said  charter  the  said  society 
should  be  yearly  elected  by  the  city  of  London,  prayed  that 
they  might  be  at  liberty,  at  their  next  common  council,  to 
make  such  election.     The  praj^er  was  granted,  and  new 
officers  and  assistants  of  the  society  were  elected,  as  before 
the  repeal  of  the  charter.    A  further  negotiation  was  carried 
on  between  the  King  and  the  city  for  a  compromise  of  all 
matters  in  difference  between  them,  including  the  Star  Cham- 
ber decree ;  and  it  was  ultimately  agreed,  on  behalf  of  the 
King,  that  the  decree  should  be  discharged,  the  fine  of 
70,000Z.   remitted,  and  other  matters  should  be  conceded 
by  his  Majesty,  on  the  city's  surrendering  the  lands,  fishings, 
and  hereditaments  granted  by  King  James's  charter,  and 
paying  his  Majesty  a  sum  of  12,000?.    The  city,  after  con- 
sideration, declined  to  comply  with  these  terms,  except  the 
payment  of  the  12,000Z.    The  city  afterwards  presented  a 
petition  to  the  House  of  Commons,  complaining  of  the  pro- 
ceedings tak^  against  them  in  the  Star  Chamber,  and  pray- 
ing for  protection.    This  petition  contained  statements  to  the 
effect  that  the  corporation  of  the  city  of  London,  and  also  the 
corporation  of  the  Irish  Society,  were  made  use  of  as  instru- 
ments for  forwarding  the  plantation  in  Ulster  for  the  benefit 
of  the  several  companies  who  had  advanced  their  money  for 
the  purpose.     There  were  also  entries  to  the  like  effect, 
made  in  the  same  year,  in  the  journals  of  the  corporation  of 
the  city.    The  House  of  Commons,  after  considering 
*  the  petition,  resolved  that  the  proceedings  and  de-  *  445 

[  415  ] 


*445 


CASES  IN  THE  HOUSE  OF  LORDS. 


cree  in  the  Star  Chamber  were  unjust  and  unlawful,  and 
that  the  parties  thereby  affected  should  be  discharged  there- 
from, and  restored  to  the  same  state  they  were  in  before 
the  said  proceedings.  King  Charles  had  about  the  same  time 
declared  his  assent  to  a  restoration  of  the  lands  to  the  city, 
but  the  civil  wars  which  then  ensued  put  an  end  to  all  further 
progress  in  the  negotiations. 

Application  for  a  restoration  was  made  to  the  Protector 
Cromwell,  who,  in  1656,  by  letters-patent,  renewed  the  grant 
in  the  terms  of  James  the  First's  charter. 

King  Charles  2  soon  after  his  restoration  granted  a  charter, 
dated  the  10th  of  April,  1662,  under  which  the  Irish  Society 
now  exists,  and  from  which  the  subsisting  titles  to  the  lands 
and  estates  thereby  granted  are  derived.  This  charter  re- 
cited the  charter  of  James,  and  the  grants  of  lands  made  to 
the  companies  by  the  Irish  Society,  which  was  constituted 
under  that  charter,  and  that  the  society  retained  "in  its  own 
hands  such  parts  of  the  tenements  and  hereditaments  as  were 
not  properly  divisible  for  defraying  the  charge  of  the  general 
operation  of  the  said  plantation  ;  "  it  further  recited  the  re- 
peal of  the  charter,  the  promise  made  by  King  Charles  1  to 
restore  to  the  said  society  and  the  other  companies  the  lands 
and  privileges  in  the  charter  mentioned,  and  that  it  appeared 
that  the  said  society  and  other  companies  of  the  city  had  ex- 
pended very  great  sums  of  money  in  building  and  planting  of 
the  county  of  Londonderry  and  Coleraine,  and  it  then  pro- 
ceeded to  express  that  the  present  grant  was  made  to  the  in- 
tent that  the  said  society,  or  some  other  society,  by  the 
present  letters-patent  to  be  created,  and  the  companies  of 
the  city  of  London,  and  their  respective  assigns  and  under- 
tenants might,  according  to  their  former  several  rights  and 
interests  therein,  be  restored  to  all  the  estates  vested 
*  446  in  them  by  force  of  the  former  letters-patent ;  *  and  to 
the  intent  that  there  might  be  a  new  society  of  the 
new  plantation  in  Ulster,  consisting  of  a  like  number  of  citi- 
zens of  the  city  of  London  as  the  former  society,  and  a  new 
incorporation  of  the  city  of  Derry,  and  for  the  further  and 
better  settling  and  planting  of  the  said  county,  towns,  and 
places  with  trade  and  inhabitants. 
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The  charter  then  proceeded  to  establish  the  county  of 
Londonderry,  and  to  incorporate  the  city  of  Londonderry 
with  power  to  make  by-laws,  to  be  approved  by  the  Irish 
Society  (as  in  the  charter  of  James  1)  ;  it  constituted  that 
society  a  body  corporate,  "  for  the  better  ordering,  directing, 
and  governing  all  and  all  manner  of  things,"  &c.,  giving 
them  all  the  powers  and  in  the  same  terms  that  the  former 
charter  had  given  Qante^  p.  436)  ;  and  after  various  provi- 
sions it  granted  and  confirmed  to  the  said  society  the  city  of 
Londonderry  and  town  of  Coleraine,  and  the  town  lands  and 
other  hereditaments,  as  fully  as  they  had  been  granted  to 
them  by  the  charter  of  James,  to  hold  them  to  their  own 
proper  use  for  ever  by  the  same  tenures  as  they  held  them 
under  that  charter.  Some  provisions  of  a  temporary  nature 
in  the  charter  of  James  were  omitted  in  that  of  Charles  2, 
and  some  small  additions  also  were  made  in  the  latter,  the  in- 
terval of  fifty  years  having  made  some  differences  necessary  ; 
but  both  charters  were  substantially  the  same  in  respect  to 
all  matters  affecting  the  subject  of  the  present  litigation. 
The  grant  by  the  charter  of  Charles  was  expressly  made  for 
restoration  of  the  rights  derived  by  all  parties  under  the 
former  charter,  and  for  further  and  better  settling  and 
planting  the  said  county  towns  and  places  with  trade  and 
inhabitants."  Both  charters  agreed  in  their  general  purview, 
in  their  general  object,  and  in  the  means  adopted  and  the 
powers  conferred  for  carrying  that  object  into  effect. 

In  the  year  1663  the  Irish  Society,  in  pui%uance  of 
the  *  charter  of  Charles  2,  following  the  same  course  *  447 
that  was  pursued  after  the  grant  made  by  the  charter 
of  James,  executed  deeds  creating  the  same  manors  that  had 
been  created  on  the  former  occasion,  and  by  other  deeds  con- 
veyed the  manors,  and  the  lands  and  hereditaments  apper- 
taining to  them,  to  the  same  twelve  companies  respectively, 
with  the  same  exceptions,  reservations,  and  covenants  that 
were  contained  in  the  former  deeds  of  conveyance.  These 
companies,  or  persons  claiming  under  them,  have  ever  since 
been  in  the  possession  or  receipt  of  the  rents  and  profits  of 
the  lands  and  hereditaments  so  conveyed ;  and  the  Irish 
Society  have  ever  since  continued  in  the  exclusive  posses- 
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sion  or  receipt  of  the  rents  and  profits  of  the  ferries,  fisheries, 
and  town  lands  annexed  to  Londonderry  and  Coleraine.  (a) 
They  have  dealt  with  the  property  as  absolute  owners,  and 
applied  parts  of  the  rents  and  profits  to  the  general  pur- 
poses of  the  plantation,  as  in  building  and  endowing  schools, 
churches,  and  chapels  ;  in  building  town  halls,  gaols,  and 
bridges,  &c. ;  in  payments  to  school-masters,  and  other  pay- 
ments called  charitable  purposes.  They  have  also  from  time 
to  time  stated  a  surplus  to  be  in  their  hands,  and  paid  part  of 
that  surplus,  generally  in  round  sums,  to  the  twelve  com- 
panies of  London.  In  the  first  years  after  the  grant  of  the 
lands,  all  the  moneys  that  were  from  time  to  time  required 
for  the  purposes  of  the  plantation  were  levied  on  the  city 
companies  by  the  city.  Afterwards  when  money  was  wanted, 
the  Irish  Society  applied  —  not  to  the  city  to  raise  it  by  levies, 

as  before,  but  —  to  the  companies  themselves  for  vol- 
*  448  untary  *  contributions ;  and  on  another  occasion,  in 

which  it  became  necessary  to  the  society  to  make  a 
statement  respecting  the  timber  on  the  property,  it  repre- 
sented itself  to  be  intrusted  for  the  companies,  and  seised  of 
a  considerable  salmon  fishery,  and  other  estates  in  the  county 
of  Londonderry,  in  trust  for  the  companies  of  the  city,  over 
and  besides  the  several  proportions  of  lands  which  had  been 
granted  to  them.  The  society  have  on  other  occasions  stated 
themselves  to  be  trustees  "  for  the  companies ;  and  on  an- 
other occasion  they  stated  themselves  to  be  accountable  only 
to  the  twelve  chief  companies  of  London,  to  which  all  the 
surplus  funds  under  their  management  not  disposed  of  in  the 
performance  of  the  duties  which  the  charter  imposed  upon 
them  were  regularly  transferred  and  paid. 

The  appellants'  bill,  filed  in  1832, —amended  in  1834,— 
against  the  Irish  Society,  the  corporation  of  the  city  of  Lon- 
don, and  the  several  companies  of  the  city,  after  stating  the 
general  history  of  the  plantation,  and  the  titles  and  claims  of 

(a)  The  customs  on  imports  and  exports  granted  to  the  society  by  the 
charters,  were,  in  1665,  sold  by  them  to  the  King  for  6000^.,  and  they 
were  then  also  relieved  from  maintaining  the  fort  of  Calmore,  and  keep- 
ing up  a  garrison  there,  in  consideration  of  a  perpetual  rent-charge  of 
2001.  a-year,  payable  to  the  governor  of  the  fort. 

[418] 


THE  skinners'  COMPANY  V.  THE  IRISH  SOCIETY.       *  448 


the  several  parties,  charged  the  Irish  Society  with  various 
misapplications  of  the  moneys  received  by  them  from  the 
rents  and  profits,  and  with  mismanagement  of  the  estates 
vested  in  them,  upon  trust,  specifying  particular  acts  of  mis- 
management, such  as  granting,  in  1766  and  lately,  leases  in 
perpetuity  or  for  long  terms  of  parts  of  the  town  lands  with- 
out consent  and  to  the  prejudice  of  the  companies  in  consid- 
eration of  large  fines  and  premiums  paid  to  the  society,  as  in 
like  manner  granting  to  the  corporation  of  Londonderry  for 
ever  the  ferry  of  Lough  Foyle  at  the  very  inadequate  rent  of 
20L  The  bill  also  charged  that  the  society  had  applied  large 
sums  out  of  the  rents  to  the  individual  use  of  some  of  its 
own  members,  and  had  otherwise  improperly  applied  some  of 
the  rents  in  law  expenses,  tavern  expenses  ;  in  fees  and  gra- 
tuities to  some  members  of  the  society  ;  in  purchases 
*  of  plate  for  some,  and  in  paying  for  the  portraits  of  *  449 
others  ;  in  defraying  the  expenses  of  some  of  the  mem- 
bers on  their  travels  to  and  in  Ireland  ;  and  in  contributing 
large  sums  to  the  corporations  of  Londonderry  and  Coleraine 
for  the  purposes  of  elections  of  members  of  Parliament. 

The  bill  prayed  that  it  might  be  declared  that  the  appel- 
lants, and  the  other  companies  who  contributed  to  the  ex- 
penses of  the  plantation  of  Ulster,  and  to  whom,  and  for 
whose  benefit,  the  lands  and  hereditaments  were  allotted  and 
conveyed,  were  beneficially  entitled  to  the  rents  and  profits 
of  the  ferries,  fisheries,  and  town  lands,  subject  only  to  the 
payment  of  certain  yearly  sums  to  the  bishop  of  Derry  and 
the  governor  of  Culmore  Castle,  and  to  the  charges,  if  any, 
to  which  the  same  were  subject  under  the  articles  of  agree- 
ment (of  1609),  and  the  said  charters  respectively  ;  and  that  it 
might  be  declared  that  the  society  were  trustees  of  the  same 
rents  and  profits,  subject  as  aforesaid,  for  the  appellants  and 
the  other  companies  ;  and  that  an  account  might  be  taken 
of  the  said  rents  and  profits  which  had  been  received  by  the 
society  ;  and  that  a  partition  of  the  ferries,  fisheries,  and 
town  lands,  between  the  appellants  and  the  other  companies, 
might  be  decreed ;  or  if  the  Court  should  be  of  opinion  that 
such  partition  ought  not  to  be  made,  then  that  the  society 
might  be  removed  from  being  trustees  of  them,  and  that 
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other  trustees  might  be  appointed,  and  that  in  the  mean  time 
a  receiver  of  the  rents  and  profits  might  be  appointed,  and 
the  society  restrained  from  receiving  the  same. 

The  Irish  Society,  the  corporation  of  the  city  of  London, 
and  the  other  defendants  to  the  bill,  having  put  in  their 
answers  thereto,  the  appellants  applied  to  the  Court  of 
Chancery  for  an  order  on  the  society  to  pay  into  Court  the 
surplus  rents  and  profits  then  in  their  hands,  and  for 
*  450  *  the  appointment  of  a  receiver.  That  application 
was  refused,  (^a)  In  consequence  of  some  observations 
made  by  the  Lord  Chancellor  on  that  occasion,  the  appellants 
filed  a  supplemental  bill,  bringing  the  Attorney-General  before 
the  Court  as  a  party  defendant  in  the  cause,  and  he  put  in  his 
answer  to  that  bill.  The  defence  made  by  that  and  the  other 
answers  will  hereinafter  appear  in  the  arguments  of  counsel 
for  the  respective  parties. 

The  original  and  supplemental  causes  having  been  at  issue, 
all  the  documents  before  referred  to,  and  others  not  necessary 
to  be  stated,  were  admitted  in  evidence,  and  several  witnesses 
were  examined,  and  admissions  made  on  behalf  of  the  appel- 
lants and  respondents.  From  the  accounts  of  receipts  and 
disbursements  of  the  society  given  in  evidence,  it  appeared 
that  in  the  five  years  next  preceding  the  filing  of  the  original 
bill,  —  each  year  ending  in  March,  —  the  receipts  of  the  soci- 
ety were,  in  round  sums,  as  follows  :  — 


1828. 

1829. 

1830. 

1831. 

1832. 

Rental  (of  lands  and  ferries) 

£ 
6007 
1252 

£ 
6030 
1252 

£ 
6842 
1252 

£ 

8261* 
1252 

£ 
6211 
1252 

Total  income  for  each  year  . 

7259 

7282 

8094 

10,513 

7463 

The  disbursements  of  the  society,  including  the  ques- 
tionable payments  before  mentioned,  for  the  corresponding 

(a)  1  My.  &  Cr.  162. 

*  This  sum  included  2465Z.  for  fines  for  renewal  of  leases. 
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years,  are  represented  by  the  annexed  table,  also  in  round 
sums :  — 


1  ftOO 

1  s^n 

loOU. 

±Ooi. 

1  QQO 

Jrermanent    payments  and 

o 

£ 

o 

i- 

£ 

c[uit  rents,  (Ireland) 

'7AQ 

<  Oo 

/  Uo 

/04 

dd2 

Expenses  of  schools,  (Ireland) 

542 

382 

/J  OA 

4o9 

438 

468 

Salaries,  &c.,  (Ireland) 

000 

oyi 

o9o 

Salaries  and  gratuities,  (Eng- 

705 

o20 

721 

898 

611 

Charitable   donations,  (Ire- 

208 

349 

195 

530 

1,556* 

Donations,  (England) 

41 

52 

525 

Abatements  to  tenants 

109 

109 

109 

109 

109 

662 

1,697 

.  262 

3,460 1 

Incidental    expenses,  (Ire- 

1  IN 

826 

722 

521 

620 

199 

Incidental  expenses,  (Eng- 

landj 

out: 

100 

Expenses  of  deputation  .  . 

166 

650 

793 

Tavern  expenses  .... 

498 

555 

357 

601 

452 

Allowance  to  members  . 

473 

506 

424 

615 

593 

Irish  chamber  expenses   .  . 

38 

25 

75 

183 

Divided  amongst  the  twelve 

1,149 

1,149 

1,200 

3,498 

Total  disbursements  for  each 

7,071 

6,344 

7,872 

10,923 

9,098 

The  cause  was  heard  by  the  Master  of  the  Rolls,  in  1838, 
and  by  the  decree  then  made  it  was  ordered  that  the  appel- 
lants' bills  should  be  dismissed,  with  costs  as  against  the  prin- 
cipal respondents,  and  without  costs  as  against  the  London 
companies. 

The  appeal  was  brought  against  that  decree. 

The  Solicitor- Greneral  (^Sir  W.  Follett)  and  Mr.  Pemherton 
Leigh  (with  whom  was  Mr.  Lloyd) ^  for  the  appellants.  —  The 
question  in  this  appeal  lies  chiefly  between  the  Irish 
Society  and  the  incorporated  companies  of  the  *  city   *  452 
of  London,  including  the  appellants.    Most  of  those 
companies,  though  made  defendants  in  the  suit,  make  com- 

*  This  sum  included  52Z.  10s.,  contributed  for  the  Derry  races, 
t  It  was  said  that  this  sum  was  expended  in  a  contested  election  of  the 
late  Alderman  Thorpe  for  Coleraine. 
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men  cause  with  the  appellants.  The  corporation  of  London 
were  made  defendants  because  the  interests  of  two  of  the 
minor  companies,  the  Coopers  and  Brown  Bakers,  are  vested 
in  them.  The  Attorney-General  was  brought  before  the 
Court  by  supplemental  bill,  in  consequence  of  an  opinion 
expressed  by  the  Lord  Chancellor  on  an  application  for  a 
receiver,  that  the  trusts  set  up  by  the  Irish  Society  are  of 
a  public  nature,  in  which  the  Crown  is  interested  ;  but  if  the 
appellants  are  right  in  their  view  of  the  case,  the  Crown  has 
no  interest  in  it. 

The  appellants  allege  in  their  bill  that  the  Irish  Society 
hold  certain  portions  of  the  property  in  the  north  of  Ireland, 
which  was  granted  by  King  James  1  to  the  city  of  London, 
and  not  divided  among  the  city  companies ;  and  that  they 
hold  the  same,  subject  to  certain  specific  charges  (200?.  a 
year  to  the  governor  of  Culmore,  and  2621,  to  the  bishop  of 
Derry),  as  trustees  for  the  city  companies,  who  contributed 
to  the  plantation.  The  prayer  of  the  bill  was  grounded  on 
that  allegation,  and  this  House  is  now  asked  to  declare  that 
the  society  are  trustees  for  the  companies,  and  ought  to  ren- 
der to  them  an  account  of  the  rents  and  profits  of  the  prop- 
erty. The  Irish  Society,  on  the  other  hand,  claim  a  right 
to  apply  the  rents  and  profits  of  that  property  to  public  and 
charitable  purposes  connected  with  the  plantation  ;  they  claim 
to  be  entitled  to  elect  the  purposes  and  the  objects  to  which 
the  rents  and  profits  are  to  be  applied,  at  their  absolute  dis- 
cretion ;  but  they  admit  that,  subject  to  the  exercise  of  such 
discretion,  they  are  trustees  for  the  city  companies  of  any 
surplus  rents  and  profits  that  may  remain  after  answering  the 
prior  indefinite  purposes  to  which  they  say  they  are  primarily 
applicable.    That  is  a  species  of  trust  which  it  is  difficult  to 

understand.  Independently  of  the  question  of  definite 
*453   or  indefinite  trust,  the  appellants  also  complain  *of 

mismanagement  of  the  property,  of  misapplication  of 
the  rents,  and  they  refer  to  various  instances  of  improper 
expenditure. 

There  is  no  question  that  the  King's  object  in  making 
grants  of  the  escheated  lands  in  the  six  counties  of  Ulster, 
to  his  English  and  Scottish  subjects,  was  an  object  of  public 
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policy ;  but  there  was  no  trust  or  condition  6f  any  sort  im- 
posed on  the  grantees,  beyond  the  specific  conditions  expressed 
in  "  the  Printed  Book,"  to  which  they  were  all  bound  to  con- 
form ;  and  it  is  equally  clear  that  the  public  nature  of  the 
object  which  the  King  had  in  view,  applied  as  much  to  the 
lands  that  were  granted  to  private  undertakers  in  the  other 
five  counties,  as  to  those  which  were  granted  to  the  city  of 
London  in  the  county  of  Londonderry.  But  it  is  not  even 
suggested  that  any  trust  was  imposed  on  the  lands  which  are 
held  by  the  private  settlers,  or  on  those  which  were  granted 
to  the  city  of  London,  and  are  now  held  by  the  companies 
themselves  :  indeed  to  impose  any  undefined  trust  upon  them, 
would  defeat  the  King's  object,  because  no  one  would  under- 
take the  plantation  on  such  terms.  The  plantation  did  not 
proceed  so  rapidly  or  so  successfully  as  the  King  expected, 
and  therefore  he  was  more  inclined  to  hold  out  inducements 
to  undertakers,  than  to  discourage  them  by  subjecting  them 
to  vague  conditions.  It  was  in  that  spirit  that  he  proposed 
the  "  Motives  and  Reasons  to  induce  the  City  of  London  to 
undertake  the  Plantation,"  giving  a  most  flourishing  descrip- 
tion of  the  "convenience,"  and  "productions,"  and  "com- 
modities "  of  the  country,  and  of  the  extraordinary  "  profits 
the  city  would  make,"  —  such  a  description  as  a  party  anxious 
to  induce  persons  to  embark  in  the  speculation  was  likely  to 
give.  Is  it  not  perfectly  clear,  from  "  the  Printed  Book,"  and 
from  the  publication  of  the  "  Motives  and  Reasons,"  that  the 
King's  only  object  was  to  get  persons  of  substance  from  Eng- 
land and  Scotland  to  take  grants  of  the  vacant  lands 
in  Ireland,  and  *  settle  upon  them  ?  There  is  not  one  *  45-1 
word  in  these  several  documents  importing  a  trust, 
and  it  is  impossible  to  suppose  his  Majesty  contemplated  any 
public  trust  to  be  annexed  to  these  grants  inconsistent  with 
the  full  beneficial  enjoyment  of  them. 

In  the  articles  of  the  28th  of  January,  1609,  which  consti- 
tute the  contract  between  the  King  and  the  city  of  London, 
there  is  no  clause  or  word  even  to  justify  the  pretension  of 
the  Irish  Society  to  an  unlimited  discretion  in  the  application 
of  the  income  of  the  part  of  the  plantation  which  remained 
under  their  management,  to  public  or  charitable  purposes. 
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The  nature  of  the  original  project,  and  the  mode  adopted  for 
carrying  it  into  execution,  by  means  of  private  enterprise  at 
the  expense  of  individuals,  negative  the  e^fistence  of  any 
public  trust,  and  of  any  obligation  whatever,  except  the  defi- 
nite obligations  expressed  in  the  articles.  The  King's  object, 
which  is  admitted  to  have  been  the  public  good  and  the  ben- 
efit of  Ireland,  was  to  be  attained  by  the  taking  and  planting 
of  the  waste  lands  by  English  and  Scotch  adventurers  ;  there 
is  nothing  in  the  articles  inconsistent  with  that  conclusion, 
and  they  contain  no  stipulations  from  which,  either  directly 
or  by  just  inference,  any  obligation  arises  to  apply  any  part  of 
the  rents  and  profits  to  public  purposes.  With  the  exception 
of  the  clause  relating  to  the  woods  of  Glanconkene  and 
Killetrough,  no  restriction  was  imposed  on  the  mode  of  en- 
joyment. The  burden  of  maintaining  the  castle  of  Culmore, 
as  imposed  by  the  articles,  was  afterwards  commuted  for  a 
payment  of  200?.  a  year  to  the  governor,  which  is  one  of  the 
admitted  charges  on  the  property  vested  in  the  Irish  Society. 
The  various  other  obligations,  whether  contained  in  the  arti- 
cles of  1609,  or  in  the  general  articles  of  plantation,  were 
either  strictly  personal,  not  involving  an  expenditure  of 
money,  or  were  of  a  temporary  character  with 'certain  defi- 
nite objects.  And  these  obligations  having  been  once 
*  455  performed,  the  *  rents  and  profits,  if  they  were  ever 
specifically  liable  to  the  performance  of  them,  have 
long  ceased  to  be  so.  The  charter  of  King  James  made  no 
change  in  the  relation  of  the  Crown  and  the  city  of  London, 
in  regard  to  the  plantation,  or  the  beneficial  interest  therein : 
it  did  not  introduce  a  new  contract  or  arrangement  with  re- 
spect to  the  hereditaments  granted,  but  was  a  performance, 
in  part,  of  a  subsisting  one :  it  contained  no  declaration  of 
trust ;  nor,  with  the  exception  of  the  woods  before  mentioned, 
any  terms  at  all  inconsistent  with  the  freest  beneficial  enjoy- 
ment. 

All  the  negotiations  respecting  the  settlement  of  the  county 
of  Londonderry  were  between  the  Crown  and  the  corporation 
of  the  city  of  London,  which  corporation  was,  at  that  time, 
entirely  composed  of  persons  who  were  members  of  the  great 
companies  of  the  city.  The  common  council  was  elected  by 
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the  liverymen  of  these  companies  ;  the  electors  and  elected 
were  members  of  the  companies.  The  corporation  of  the  city- 
represented  the  companies  in  these  negotiations,  and  never 
professed  or  intended  to  advance  any  part  of  the  corporate 
funds  for  the  purposes  of  the  plantation.  The  money  was  all 
advanced  by  the  companies,  and  it  was  for  them  that  the  grant 
of  the  lands  was  taken  from  the  Crown  by  the  corporation  of 
London  to  the  Irish  Society ;  a  body  appointed  by  the  corpo- 
ration for  the  management  of  the  undertaking.  Every  step  in 
the  progress  of  the  negotiations  was  communicated  to  the  com- 
panies, who  were  the  real  parties  represented  by  the  corpora- 
tion. That  is  made  quite  evident  by  the  proceedings  at  the 
court  of  aldermen,  at  which  the  King's  proposals  were  read,  by 
the  precepts  issued  by  those  courts  to  the  several  companies  and 
by  the  consequential  acts  of  the  companies.  The  articles  of 
agreement  between  the  King's  Privy  Council  and  the  corpora- 
tion of  London,  which  form  the  basis  of  the  grant,  make  no 
mention  of  any  such  body  as  the  Irish  Society ;  but  at 
courts  of  common  *  council  of  the  city,  it  was  resolved  *  456 
that  the  city's  part  of  the  plantation  in  Ireland  should 
be  managed  by  agents  of  the  city  in  London,  and*  accordingly 
a  committee,  consisting  of  a  governor,  deputy-governor,  and 
twenty-four  assistants  were  elected  for  that  purpose,  and  they 
were  afterwards,  on  the  suggestion  of  the  corporation  of  Lon- 
don, incorporated  by  the  King's  charter.  They  were  origi- 
nally appointed  at  a  court  of  common  council,  and  they  are 
at  the  present  time  elected  annually  at  that  court  by  the 
citizens  of  London,  being  themselves  such  citizens,  and  mem- 
bers also  of  the  various  city  companies.  They  were  and  are 
the  agents  constituted  by  the  city  for  the  more  convenient 
management  of  the  property  in  Ireland.  How  else  could 
the  property  be  managed  before  it  was  divided  among  the 
companies,  who  after  the  division  managed  their  respective 
allotments  by  their  respective  agents?  But  the  town  lands, 
ferries,  and  fisheries,  which  are  the  subject  of  this  suit,  not 
being  divisible,  continued  to  be  managed  by  the  Irish  Society 
as  the  agents  of  the  city  and  for  the  benefit  of  the  city  com- 
panies, subject  only  to  the  two  annual  payments  to  the  bishop 
of  Derry  and  governor  of  Culmore. 
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The  Irish  Society  never,  prior  to  the  filing  of  the  bill  in 
this  case,  attempted  to  assert,  never  pretended  that  they 
were  not  trustees  for  the  city  companies,  or  that  they  had  any 
right  paramount  to  them  in  the  property  in  their  hands,  and 
although  they  were  constituted  a  permanent  body  to  manage 
the  property  for  the  citizens  of  London,  the  citizens  them- 
selves sometimes  gave  directions.  It  appears  that  at  a  court 
of  common  council,  held  the  14th  of  June,  1613,  it  "  was 
thought  fit,  as  well  for  the  general  satisfaction  of  the  several 
companies  of  the  city  who  have  undertaken  the  said  work,  as 
for  other  affairs,"  that  commissioners  should  be  sent  "  to  take 
an  exact  view  and  account  of  the  plantation,  and  of  all  works 
done  and  to  be  done,  and  of  all  disbursements  con- 
*  457  cerning  *  the  same,  as  also  to  judge,  control,  place  and 
displace,  correct  and  direct  all  persons  employed  for 
the  city's  use,  disbursements,  and  service  in  and  about  the 
plantation."  (a)  These  commissioners  in  their  report,  read  at 
a  court  of  common  council  the  8th  of  November,  say  that 
they  had  let  the  fishings  for  three  years  for  866^.,  a  higher 
value  than  they  were  before  let  for,  and  then  they  recom- 
mend how  the  lands  should  be  divided  among  the  companies ; 
"  but  for  the  city  of  Londonderry  and  the  4000  acres  there, 
and  the  town  of  Coleraine  and  the  3000  appointed  to  the 
same,  the  ferries  and  the  fishings,  we  are  of  opinion  that  a 
division  cannot  be  fitly  made  of  them,  but  the  rents  and 
profits  of  them  may  be  divided,  and  go  amongst  the  several 
companies."  Does  that  report,  which  was  adopted  by  the 
corporation  of  London,  show  that  the  undivided  property, 
which  remained  in  the  hands  of  the  Irish  Society,  was  held 
by  them  as  trustees  for  undefined  public  purposes,  and  not 
for  the  benefit  of  the  city  companies  ?  No  trace  can  be  dis- 
covered in  the  articles  of  agreement,  or  in  the  charters,  of 
any  distinction  between  the  divided  and  undivided  lands ;  if 
there  is  a  public  trust  imposed  on  one  portion  of  them,  it 
must  be  imposed  on  all.  The  Crown  granted  all  the  lands, 
without  any  declaration  of  trust,  to  the  Irish  Society,  and  the 
Irish  Society,  after  the  division  of  the  lands  was  made  at  a 


(a)  Vide  ante,  pp.  438-440. 
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court  of  common  council,  conveyed  the  several  allotments  to 
the  respective  companies,  who  had  just  then  got  a  license 
from  the  Crown  to  hold  them  in  mortmain. 

In  the  arbitrary  proceedings  and  decree  of  the  Star  Cham- 
ber, in  1636,  there  is  not,  among  the  numerous  charges 
made,  any  allegation  that  any  portion  of  the  property  granted 
by  the  charter  to  the  city  of  London,  was  subject  to  a  trust  to 
the  Crown.  If  any  trust  for  the  Crown  or  public  pur- 
poses had  been  annexed  to  the  *  grant,  would  the  *  458 
promoters  of  these  unjust  proceedings  omit  to  allege  a 
breach  of  the  trust  ?  No  allegation  of  that  kind  was  made. 
The  allegations  were,  that  the  grant  was  unduly  obtained 
from  the  Crown  ;  that  far  more  land  was  taken  by  the  city 
than  the  Crown  intended  to  grant ;  that  the  city  had  not 
complied  with  the  conditions  in  the  articles  of  agreement 
between  the  city  and  the  commissioners  on  behalf  of  the 
Privy  Council ;  and  that  the  incorporation  of  the  Irish  Society 
was  inserted  in  the  charter  fraudulently,  without  any  men- 
tion being  made  of  them  in  the  articles.  The  city  excused 
themselves  by  asserting  that  they  had  nothing  to  do  with  the 
plantation  ;  that  they  had  been  acting  only  for  the  companies ; 
but  the  decree  held  them  to  be  fit  defendants,  for  that  the 
contract  had  been  made  with  them,  and  they  were,  in  fact, 
the  undertakers,  as  was  evidenced  by  the  various  acts  of  their 
common  councils. 

In  a  petition  which  the  city  soon  afterwards  presented  to 
the  King,  they  stated  that  his  royal  father  had  incorporated 
the  Irish  Society,  and  granted  to  that  corporation  the  city  of 
Londonderry  and  other  lands,  "  which  grant  was  in  trust  for 
the  several  companies  of  London,  and  the  particular  men 
that  disbursed  the  moneys  towards  the  plantation."  (a)  Is 
not  this  another  document  which  entirely  negatives  the  pre- 
tences now  set  up  by  the  corporation  of  London  and  the  Irish 
Society,  that  the  society  are  trustees  for  the  Crown  for  pub- 
lic purposes,  and  not  for  the  city  companies  ? 

That  petition  further  stated,  "  that  being  trusted  to  choose 
the  governor,  deputy,  and  assistants  of  the  said  society,  for 


(a)  Vide  antCy  p.  444. 
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the  benefit  of  the  companies  that  make  up  the  body  of  the 
city,  if  your  petitioners  should  forbear  the  choice  of  the  com- 
mon council,  it  would,  as  your  petitioners  conceive,  be 

*  459  a  breach  of  trust  in  them,"  and  they  *  therefore  prayed 

to  be  allowed  to  elect  the  society.  Now  if  that  society 
had  been  constituted  as  trustees  for  the  Crown  and  for  public 
purposes,  would  the  petitioners  omit  to  state  that  as  a  ground 
for  keeping  up  the  society  ?  That  was  a  proper  opportunity 
for  the  city  to  represent  that  the  society  was  established,  not 
to  hold  the  lands  in  trust  for  the  city  companies,  but  for 
seeing  to  the  well  ordering  of  the  plantation.  The  city  could 
not  truly  make  any  such  statement,  and  no  such  statement  is 
found  in  the  petition,  nor  in  any  of  the  various  proceedings 
that  followed  for  the  restoration  of  the  charter  and  of  the 
property.  The  charter  of  Charles  the  Second  created  no 
new  purpose,  but  was  a  simple  restoration  of  all  the  par- 
ties to  the  situation  in  which  they  were  under  the  former 
charter. 

The  Irish  Society  have  also  on  various  occasions  repre- 
sented themselves  to  be  trustees  of  the  property  for  the 
twelve  companies,  as  in  the  proceedings  in  the  Star  Cham- 
ber from  1631  to  1636 ;  in  the  proceedings  afterwards  taken 
for  restoration  of  the  charter  ;  in  their  answer  to  a  bill  filed 
against  them  by  the  bishop  of  Derry  in  1683  for  rent  of  his 
fisheries,  and  in  cases  laid  before  their  counsel  in  contests 
with  the  corporation  of  London,  and  with  several  other  par- 
ties :  in  fact,  they  never  represented  the  contrary  until  this 
suit  was  begun.  In  1689,  after  the  memorable  siege  of  Derry, 
an  application  was  made  to  the  society  for  pecuniary  assist- 
ance to  rebuild  the  shattered  houses  of  that  city  when  the 
society  answered  that  they  had  always  distributed  their 
revenues  to  the  twelve  companies  of  London  as  soon  as 
the  same  were  received,  and  being  then  out  of  cash,  they 
were  not  able  to  grant  the  assistance  that  was  asked  ;  but 
they  applied  to  the  companies  for  an  advance  of  100?.  from 
each,  and  the  companies  complied.  Again,  in  1729,  there 
being  great  distress  in  the  north  of  Ireland,  the  society  ap- 
plied to  the  companies  for  separate  contributions  for 

*  460  relief,  when  *  the  companies  agreed  that  the  society 
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should  make  one  contribution  for  all  the  companies.  When- 
ever any  application  of  those  revenues  was  to  be  made  to 
charity  or  other  public  purposes,  a  distinct  communication 
was  made  by  the  society  to  the  companies,  because  the 
society,  though  representing  the  companies  in  some  respects, 
had  no  authority  of  themselves  to  dispose  of  the  revenues, 
except  in  discharge  of  the  specific  burdens  charged  on 
them. 

The  Irish  Society  have  never  claimed  to  be  beneficially 
interested  in  this  property.  They  distinctly  state  in  their 
answer  that  they  claim  no  beneficial  interest  in  it ;  they  admit 
the  interests  of  the  city  companies  in  the  surplus  revenues  re- 
maining, after  the  application  of  such  portions  of  them  as  they 
consider  they  have  an  absolute  discretion  to  apply  to  prior 
purposes,  —  purposes  undefined  in  amount  and  uncertain  in 
object,  —  and  the  Master  of  the  Rolls,  adopting  their  views, 
held  that  the  Court  had  no  jurisdiction  to  compel  them  to 
account.  There  is  no  case  in  which  parties  admitted  to  be 
eestuis  que  trusts  of  a  surplus  of  revenues,  which  are  adminis- 
tered by  parties  who  admit  themselves  to  be  trustees,  have 
had  their  bill,  calling  for  an  account  of  the  surplus,  dismissed. 
The  argument  of  the  Attorney-General  in  the  Court  below 
and  in  his  printed  case  here,  —  that  the  appellants  have  no 
interest  in  this  property,  that  the  whole  annual  income  of  it 
is  devoted  by  the  royal  charters  to  public  purposes,  and  that 
the  participation  of  the  companies  in  it  at  any  time  was  re- 
pugnant to  the  charters,  —  is  consistent,  and  if  that  argument 
can  be  maintained,  the  decree  is  perfectly  right ;  but  the  prin- 
ciple of  that  argument  is  in  direct  opposition,  not  only  to  the 
admissions  of  the  parties  against  whom  the  account  is  sought, 
but  also  to  every  document  put  in  evidence  in  the  cause,  as 
well  as  to  the  usage  which  prevailed  from  the  earliest  time  to 
the  latest. 

The  origin  of  the  Irish  Society  may  be  traced  to  the  re- 
port of  the  four  citizens  who,  upon  the  acceptance  of 
*  the  King's  proposals  by  the  city  of  London,  were  *  461 
deputed  to  view  the  district  for  plantation,  and  who 
recommended  in  their  report  that  the  undertaking  should  be 
managed  by  a  company  constituted  in  London  of  persons  to 
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be  selected  by  the  city  for  the  purpose,  {a)  They  were  to  be 
mere  agents  and  managers  for  the  city  and  the  city  com- 
panies. There  is  no  mention  of  the  society  in  the  articles  of 
agreement  of  the  28th  of  January,  1609,  between  the  King 
land  the  committees  of  the  city,  which  formed  the  contract 
between  the  Crown  and  the  companies  respecting  the  whole 
work  of  plantation,  and  which  have  never  been  altered  or 
varied  in  any  material  part.  They  contained  no  provision 
for  the  constitution  of  the  Irish  Society,  nor  any  stipulation 
that  any  part  of  the  lands  for  the  plantation  should  be  vested 
in  trustees  for  the  Crown  for  indefinite  public  purposes,  nor 
that  one  shilling  of  the  revenues  thereof  should  be  directed 
to  any  purpose  except  such  as  were  stated  in  the  articles. 
They  provided  for  the  building  of  the  city  of  Derry  and  town 
of  Coleraine,  and  other  purposes,  for  which  the  sum  of  20,000Z. 
was  to  be  advanced.  There  was  no  public  trust  affixed  to  the 
property,  which  was  the  subject  of  sale  on  one  side  and  pur- 
chase on  the  other,  upon  expressly  defined  conditions.  At  a 
court  of  common  council  held  two  days  after  the  execution 
of  the  articles,  it  was  resolved  to  appoint  a  company  of  citi- 
zens "  for  the  better  ordering,  directing,  and  effecting  all 
things  touching  the  plantation."  That  resolution  was  the 
germ  of  the  Irish  Society.  The  Crown  was  not  a  party  to 
the  original  appointment  of  the  society ;  the  city  of  London, 
representing  the  several  companies,  appointed  the  society  out 
of  the  members  of  the  companies  to  act  for  the  companies 
in  the  management  of  their  property ;  and  that  that  was  the 

object  for  which  the  society  was  constituted,  is  made 
*  462   more  evident  by  the  *  act  of  common  council  of  the 

14th  of  January,  1610,  which  gave  "  the  governor, 
deputy,  and  assistants,  heretofore  established  by  act  of  com- 
mon council  for  the  intended  plantation,  full  power  and  au- 
thority to  let  all  the  fishings  specified  in  the  articles,  &c.,  for 
the  term  of  seven  years,  for  such  rent  as  they  in  their  dis- 
cretion shall  think  fit  and  convenient  for  the  most  benefit  and 
profits  of  this  city."  (5)  The  same  court  of  common  council 
ordered  precepts  to  be  sent  to  the  several  companies  of  the 


(a)  Ante,  pp.  429,  430. 
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city,  to  require  them  "  to  advise  among  themselves  whether 
they  would  agree  to  accept  lands  in  lieu  of  moneys  disbursed, 
or  to  be  disbursed,  by  them  on  the  plantation,  and  so  to  build 
and  plant  the  same  at  their  own  cost,  or  else  whether  they 
would  refer  the  letting  of  the  lands  and  the  management  of 
the  whole  business  to  the  said  society?"  The  precepts  that 
were  issued  to  the  companies,  in  pursuance  of  that  order, 
informed  the  companies  that  whether  they  accepted  the  offer 
of  the  lands  or  not,  they  should  still  pay  their  proportion 
of  the  charge  of  the  buildings,  fortifications,  and  freeing  of 
titles"  (the  purposes  for  which  the  20,000Z.  were  to  be  ad- 
vanced), "  and  also  that,  even  though  they  should  accept  the 
lands,  they  should  likewise  be  still  partakers  of  all  the  bene- 
fits of  the  fishings,  with  the  profits  of  the  towns,  and  other 
immunities  whatsoever."  (ci) 

This  was  the  first  suggestion  of  the  retention  of  the  town 
lands,  ferries,  and  fisheries,  under  the  management  of  the 
Irish  Society,  subject  only  to  the  buildings,  fortifications,  and 
clearing  of  titles.  The  suggestion  was  afterwards  acted  upon 
when  the  companies  agreed  to  take  the  lands,  but  as  the 
towns,  ferries,  and  fisheries  could  not  be  conveniently  divided 
among  so  many  companies,  they  remained  undivided,  to  be 
managed  by  the  society,  for  the  benefit  of  the  compa- 
nies. There  was  no  stipulation  *  with  the  Crown  that  *  463 
they  were  to  be  vested  in  the  society  in  trust  for  public 
purposes. 

With  respect  to  any  claim  on  the  part  of  the  city  of  Lon- 
don, there  are  frequent  declarations  by  the  city  that  the 
entire  and  absolute  beneficial  interest,  not  only  in  the  several 
proportions  conveyed  to  the  companies,  but  in  the  ferries, 
fisheries,  and  town  lands  belonged  to  the  companies.  These 
declarations  were  made  under  such  circumstances  as  not  to 
import  a  gift,  and  they  are  founded  upon  the  fact,  that  the 
whole  of  the  contributions  for  the  purchase  and  establishment 
of  the  plantation  were  drawn  from  the  companies ;  nor  are 
these  declarations  confined  to  a  period  or  to  circumstances 
of  pressure  and  difficulty,  when  the  city  of  London  might 


(a)  Ante,  p.  434. 
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be  anxious,  by  disclaiming  all  interest,  to  escape  from  the 
responsibilities  of  the  undertaking,  but  they  were  made  in- 
variably, and  at  all  times.  The  interference  of  the  city  of 
London  at  the  outset  with  the  works  and  establishment  of  the 
plantation,  is  to  be  referred  to  their  liabilities  as  the  nominal 
contractors  with  the  King,  to  their  substantially  representing 
the  interests  of  the  companies,  and  to  the  facilities  afforded 
by  the  constitution  of  the  corporation  of  the  city  of  London, 
for  superintending  and  directing  the  execution  of  the  work. 

The  alleged  public  or  charitable  trust,  according  to  the 
representation  of  its  character  by  all  the  respondents,  and 
according  to  the  proof  of  it  afforded  by  those  acts  of  charity 
and  bounty  on  the  part  of  the  Irish  Society,  on  which  the 
respondents  rely,  is  such  a  trust  as  cannot  be  executed  or 
recognized  by  a  Court  of  Equity :  it  is  uncertain  and  indefi- 
nite in  its  objects  and  subject,  and  is  therefore  ineffectual  and 
nugatory.  And  it  not  being  denied  that  the  companies  are 
entitled  to  the  surplus  rents  and  profits,  their  right  to  the 
whole  is  the  necessary  consequence  of  the  failure  of  the  al- 
leged trust. 

But  even  assuming  that  the  Irish  Society,  with  no 
*464  *  other  rule  or  restraint  than  its  own  discretion,  is 
entitled  to  apply  any  part  of  the  rents  and  profits  of 
the  hereditaments  in  question  to  public  or  charitable  purposes, 
yet  the  appellants,  as  one  of  the  parties  to  whom,  ex  concessis, 
the  surplus  belongs,  are  entitled  to  inquire  into  the  applica- 
tion of  the  rents  and  profits,  and  to  have  a  remedy  for  plain 
breaches  of  trust.  In  this  respect  the  appellants  are  at  least 
entitled  upon  their  bill  and  the  evidence  in  the  cause  to  a 
decree  for  an  account  of  the  receipts  and  payments  of  the 
Irish  Society,  upon  which  many  items  of  expenditure,  involv- 
ing breaches  of  trust,  would  be  disallowed.  To  obtain  this 
relief  the  appellants  conceive  that  they  have  not  mistaken 
the  jurisdiction  to  which  they  ought  to  resort.  The  visitato- 
rial jurisdiction  (if  any)  conferred  by  the  charter  on  the  city 
of  London,  is  not  an  adequate  or  appropriate  jurisdiction  for 
the  matter  complained  of ;  and  if  the  city  of  London  has  a 
competency  in  point  of  jurisdiction,  it  can  neither  afford  an 
effectual  remedy  for  the  past,  nor  a  reasonable  security  against 
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future  abuses  in  the  application  of  the  funds  in  question. 
With  the  exception  of  the  visitatorial  jurisdiction  of  the  city 
of  London,  which  cannot  oust  the  general  jurisdiction  of  the 
Superior  Courts,  and  the  competency  of  which  the  appellants 
deny,  there  is  no  tribunal  but  the  Court  of  Chancery  which 
can  adjudicate  upon  the  various  questions  of  property  and 
trust  in  issue  in  this  suit,  or  which  is  capable  of  affording  to 
the  appellants  the  due  measure  of  redress.  The  society  re- 
fused, in  1817,  to  render  any  account  to  the  city  of  London. 
That  appears  from  the  opinions  of  counsel  before  whom  they 
laid  cases,  —  which  are  not  produced  in  the  cause,  —  but  the 
opinions  were  to  the  effect,  that  they  were  trustees  for  the 
twelve  city  companies,  and  liable  to  account  to  them,  but 
that  they  were  not  trustees  for  the  corporation  of  the  city. 
Whether  these  opinions  were  right  or  wrong,  they  were 
founded  on  the  facts  comprised  in  the  cases  submitted 
by  the  society  to  *  their  counsel.  In  1828  and  in  1830,  *  465 
they  refused  accounts  demanded  by  the  companies. 
The  Master  of  the  Eolls  did  not,  in  his  judgment,  satisfacto- 
rily deal  with  the  uninterrupted  series  of  admissions  of  trust 
by  the  society,  from  the  first  institution  of  that  society  down 
to  the  year  1828.  His  Lordship  attached  no  weight  at  all  to 
the  admissions  made  in  the  early  existence  of  the  society,  and 
in  the  struggles  with  the  Crown  from  1632  to  1641 ;  and  he 
held  that  the  admissions  made  subsequently  were  made  by  the 
society  under  a  mistaken  apprehension  of  their  position  ;  but 
his  Lordship  did  not  point  out  any  mistake. 

Sir  Thomas  Wilde  and  Mr.  Kindersley  (with  whom  was 
Mr.  W.  P.  Wood')^  for  the  respondents.  —  The  important 
question  in  this  case  is,  —  as  Lord  Cottenham  stated  it  on 
the  motion  for  a  receiver,  (a)  —  "  Whether,  upon  the  settle- 
ment made  in  the  north  of  Ireland  by  virtue  of  the  charter 
of  King  James  1,  under  which  the  towns  of  Londonderry 
and  Coleraine  were  founded,  and  a  large  tract  of  country 
granted  by  the  Crown  to  the  city  of  London,  or  to  the  Irish 
Society,  or  to  the  twelve  companies,  the  terms  of  the  grant 
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simply  constituted  the  Irish  Society  ordinary  trustees  for  the 
benefit  of  the  companies ;  or  whether  the  grant  was  not 
coupled  with  certain  public  purposes  and  trusts,  indepen- 
dently of  the  private  benefit  of  the  companies  ?  "  That  is  the 
question  raised  upon  the  pleadings  in  the  cause  and  now  sub- 
mitted to  the  decision  of  this  House. 

The  charter,  by  which  the  lands  were  granted,  incorporated 
the  Irish  Society  "  for  the  better  ordering,  directing,  and 
governing  all  and  all  manner  of  things  for  and  concerning 
the  city  and  citizens  of  Londonderry,  and  the  county  of 
Londonderr}^,  and  the  plantation  to  be  made  within  the 
*  466  said  city  and  county,  and  other  businesses  *  belonging 
to  the  same."  The  lands  that  were  so  granted  were 
soon  afterwards  conveyed  by  the  Irish  Society  to  the  twelve 
companies  of  London,  except  the  town  lands  connected  with 
Londonderry  and  Coleraine,  and  they,  together  with  the 
ferries  and  fisheries  on  the  rivers  Bann  and  Lough  Foyle, 
were  retained  in  the  possession  of  the  Irish  Society,  as  they 
allege,  and  as  the  charter  of  Charles  2  recognizes,  "  for  de- 
fraying the  expenses  of  the^  general  management  and  opera- 
tion of  the  plantation."  The  society  have  been  in  possession 
of  the  reserved  property  now  for  about  two  hundred  and 
twenty  years,  except  the  short  interruption  caused  by  the 
arbitrary  judgment  of  the  Star  Chamber  ;  and  this  is  the  first 
attempt  on  the  part  of  the  companies  to  interfere  with  their 
possession,  or  with  their  administration  of  the  rents  and 
profits,  which,  from  being  very  limited  at  first,  now,  in  con- 
sequence of  their  management,  average  8000Z.  a  year. 

The  case  attempted  to  be  made  by  the  appellants  for  them- 
selves and  the  other  companies  is,  that  in  the  agreement  for 
the  grant  of  the  lands  forming  the  plantation,  entered  into 
between  the  King  and  the  corporation  of  London,  that  cor- 
poration, being  composed  of  members  of  the  several  compa- 
nies, represented  those  companies,  and  acted  only  as  their 
agents  in  the  agreement  and  in  the  other  transactions  respect- 
ing the  plantation ;  that  the  companies  raised  the  whole  of 
the  money  which  was  expended  on  the  plantation,  and  were 
entitled  beneficially  and  absolutely  to  the  whole  of  the 
profits,  subject  only  to  such  charges  as  were  created  expressly 
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by  the  agreement,  or  by  subsequent  modifications  of  it ;  that 
those  charges,  except  the  quit-rents  and  two  annual  sums  or 
rent-charges  payable  to  the  governor  of  Culmore  and  the 
Bishop  of  Derry,  were  of  a  temporary  nature,  and  have  long 
since  ceased  ;  that  the  Irish  Society  was  a  body  incorporated 
by  the  King,  at  the  request  of  the  corporation  of  Lon- 
don, for  the  more  convenient  *  management  of  the  *  467 
property  for  the  companies,  and  not  for  any  public 
purpose  ;  that  when  the  lands  were  divided  among  the  com- 
panies, the  town  lands,  ferries,  and  fisheries  not  being  capa- 
ble of  division,  were  retained  by  the  society  to  be  managed 
by  them  as  agents  and  trustees  for  the  companies,  and  that 
accordingly  the  society,  in  and  from  the  year  1623,  paid  over 
the  net  profits  of  that  property  to  the  twelve  companies  in 
equal  shares,  and  never  exercised  any  right  or  discretion,  and 
never,  until  very  lately,'  set  up  any  claim  of  right  to  apply 
any  part  of  their  rents  to  public  or  charitable  purposes  in  the 
county  or  city  of  Londonderry,  or  elsewhere.  These  are  the 
allegations  and  charges  in  the  bill,  and  they  constitute 
the  grounds  and  substance  of  the  arguments  for  the  appel- 
lants in  the  Rolls  Court,  as  well  as  at  this  bar. 

The  Irish  Society,  on  the  other  hand,  —  claiming  no  bene- 
ficial interest  whatever  in  this  property,  —  insist  that  by  the 
charters  the  rents  and  profits  are  applicable,  in  the  first  in- 
stance, to  the  furtherance  of  the  general  objects  of  the 
plantation,  under  their  supervision  and  at  their  sole  discre- 
tion, and  that  the  companies  have  no  right  to  demand  a 
division  of  any  part  of  them  among  themselves.  The  society 
deny  that  the  corporation  of  London  represented  the  compa- 
nies, or  acted  as  their  agents  in  the  transactions  with  the 
Crown  respecting  the  plantation  ;  on  the  contrary,  they 
allege  that  the  court  of  common  council  of  London  on  that 
occasion  exercised  a  sovereign  power  over  the  companies ; 
that  a  committee  of  that  court,  on  behalf  of  the  corporation 
of  London  and  not  of  the  companies,  entered  into  the  articles 
with  King  James,  and  undertook  the  plantation  in  further- 
ance of  his  Majesty's  intentions,  as  set  forth  in  "  the  Printed 
Book  ; "  that,  in  order  to  raise  the  money  required  for  the 
purpose,  the  court  of  common  council  exercised  their  power 
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(which  was  not  then  disputed)  of  taxing  the  citizens  of 
London,  for  purposes  alleged  to  be  beneficial  to  the 

*  468   city  ;  that  the  mode  of  *  taxation  was  by  precepts 

addressed  by  the  lord  mayor  to  the  wardens  of  the 
respective  companies,  commanding  them  to  call  their  com- 
panies together,  and  to  raise  given  sums  proportioned  to  the 
whole  amount  to  be  raised,  according  to  an  assessment  called 
the  corn-rate,  by  which  the  companies  were  compellable  to 
furnish  a  given  quantity  of  corn  to  the  city  granaries,  and 
the  moneys  were  raised  in  each  company  by  the  poll ;  that 
the  moneys  thus  raised  were  applied,  at  first  by  the  court  of 
common  council,  and  afterwards  by  a  committee  of  that 
court  (forming  the  germ  of  the  Irish  Society),  without  any 
reference  to  the  companies ;  that  subsequently  the  court  of 
common  council  proposed  to  the  companies,  that  they  them- 
selves should  undertake  the  planting  of  all  the  lands,  except 
the  town  lands  (which,  together  with  the  ferries  and  fish- 
eries, the  city  of  London  reserved  for  the  general  purposes  of 
the  plantation),  and  should  receive  grants  in  severalty  of  the 
undertaken  lands,  and  also  so  much  (if  any)  of  the  surplus 
profits  of  the  reserved  property  as  the  city,  after  providing 
for  the  general  operation  of  the  plantation,  might  in  their 
discretion  think  fit  to  distribute  among  them,  as  a  compensa- 
tion for  the  moneys  raised  by  taxation ;  that  this  proposal 
was  ultimately  acceded  to,  and  the  court  of  common  council 
then  took  upon  itself  to  divide,  with  the  before-mentioned 
reservations,  the  whole  of  the  property  agreed  to  be  granted 
by  the  Crown,  not  into  as  many  parts  as  there  were  compa- 
nies who  had  been  taxed,  but  into  twelve  equal  parts,  to  be 
allotted  to  the  twelve  companies  assessed  to  the  largest 
amount,  who  were  to  manage  their  shares  on  behalf  of  them- 
selves and  numerous  minor  companies  associated  under  them 
respectively ;  that  in  the  charter  of  King  James,  which  in- 
corporated the  Irish  Society  with  large  powers  ''for  better 
ordering  and  governing  the  city  of  Londonderry  and  the 
plantation,"  no  mention  is  made  of  any  of  the  companies  ; 

that  in  the  license  obtained  by  the  society  from  the 

*  469   Crown  to  alienate  *  in  mortmain,  they  were  expressly 

authorized  to  grant  to  the  companies  such  part  of  the 
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lands  granted  to  them  "  as  they  should  think  fit,"  and  in  the 
conveyances  which  they  made  to  the  companies,  they  reserved 
to  themselves  quit-rents,  timber,  and  the  right  of  hawking, 
hunting,  fishing,  and  fowling ;  that  in  the  year  1623,  and 
subsequently,  whenever  the  profits  of  the  town  lands,  ferries, 
and  fisheries,  and  the  other  reservations,  were  more  than  suffi- 
cient for  carrying  on  the  general  operation  of  the  plantation, 
the  society,  following  up  the  original  proposal  of  the  court 
of  common  council,  divided  the  greater  part  of  the  surplus 
amongst  the  twelve  companies,  but  except  as  to  such  surplus, 
they  deny  that  they  are  trustees  for  the  companies,  being  in 
the  first  place  trustees  for  general  public  purposes,  provided 
for  by  the  charters  of  James  1  and  of  Charles  2,  including 
divers  public  charities,  the  promotion  of  the  Protestant  relig- 
ion in  the  plantation,  the  protection  and  defence  of  the  settle- 
ment, the  advancement  of  the  trade  and  commerce,  and 
general  welfare  thereof. 

It  is  admitted  by  all  parties  that  King  James  had  by  this 
plantation  intended  to  effect  a  great  public  object.  Was  that 
object  limited  to  certain  definite  purposes,  which  could  be 
accomplished  within  a  given  time,  or  did  it  embrace  the  per- 
manent management,  government,  and  prosperity  of  the  dis- 
trict, to  which  the  King's  charter  applied,  by  giving  to  the 
Irish  Society  power  to  apply  at  their  discretion  the  proceeds 
of  parts  of  the  plantation  for  promoting  those  purposes  from 
time  to  time,  as  the  necessity  and  opportunity  for  doing  so 
might  arise  ?  It  is  also  admitted  that  the  Irish  Society  was 
created  with  the  intention  that  it  should  be  a  permanent  body, 
with  duties,  not  of  a  temporary,  but  of  a  permanent  nature, 
to  be  performed.  And  although  the  appellants'  bill  and  their 
motion  in  Chancery,  proposed  to  discharge  the  society  and 
transfer  the  property  in  question  from  them  to  other 
*  trustees,  the  appellants  now  admit  that  the  society's  *  470 
possession  cannot  be  disturbed,  nor  partition  made  of 
the  property  among  the  companies.  These  are  important  ad- 
missions, and  inconsistent  with  the  argument  that  the  prop- 
erty is  not  subject  to  any  public  trust. 

It  has  been  inferred  that,  because  the  charters  in  this  case 
contain  no  express  covenant  or  declaration  of  trust,  none  is 
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created ;  but  if  the  Crown's  object  in  making  a  grant  be 
apparent  in  the  charter,  though  not  expressly  stated,  the 
acceptance  of  it  creates  an  obligation  on  the  grantee  to  per- 
form the  object.  Bret  v.  Cumberland^  (a)  The  Mayor  of  Lyme 
Regis  V.  Henley.  (^)  And  so  the  acceptance  of  the  grant  of 
those  lands  for  plantation  in  the  north  of  Ireland  was,  with- 
out any  express  covenant,  subject  to  the  duties  of  building, 
and  otherwise  improving  the  towns,  and  promoting  the  other 
objects  contemplated  by  the  King  for  the  benefit  of  the 
country,  and  which  appeared  in  "  the  Collection  of  Orders 
and  Conditions,"  published  by  his  Majesty's  order. 

The  Irish  Society  have  always  professed  themselves  to  be 
trustees,  not  always  legally  and  aptly  expressing  the  nature 
of  their  position,  but  honestly  declaring  that  they  claimed  no 
personal  benefit  from  the  property  under  their  management, 
but  that  they  were  bound  under  the  charters  which  created 
them  to  effect  the  purposes  for  which  the  grant  was  by  those 
charters  made  to  them,  and  that  when  they  had  applied  so 
much  of  the  proceeds  of  the  property  as  was  requisite  for 
these  purposes,  according  to  their  discretion,  they  would 
divide  the  surplus,  if  any,  among  the  companies.  They  never 
meant  to  admit  that  they  were  trustees  in  any  other  sense, 
and  their  admission  of  trusteeship  at  all  is  a  proof  of  the 
honesty  of  purpose  with  which  the  society  have  acted.  It 

was  not  just  towards  the  Master  of  the  Rolls  to  say 
*  471   that  he  did  not  at  all  enter  *  into  the  consideration  of 

the  admissions  made  by  the  Irish  Society  and  the  city 
of  London,  during  the  proceedings  in  the  Star  Chamber,  and 
afterwards  in  their  application  to  the  King  and  House  of 
Commons.  His  Lordship  did  consider  them,  but  did  not 
deem  them  entitled  to  any  weight  under  the  circumstances. 
Admissions  of  trust  made  by  the  Irish  Society  in  past 
times,  under  different  circumstances  and  when  differently 
constituted,  cannot  be  held  to  bind  the  present  society, 
nor  are  they  to  be  affected  by  any  admissions  of  the  cor- 
poration of  London:  they  are  distinct  bodies.  Admissions 
by  individuals  in  a  private  capacity  are  properly  held  to 


(a)  Cro.  Jac.  399. 
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estop  them,  but  that  rule  does  not  affect  public  bodies  in 
the  discharge  of  public  duties.  Why  should  admissions  of 
the  Irish  Society  —  formerly  or  now  —  affect  or  diminish  the 
rights  or  interest  of  the  people  settled  on  the  plantation  in 
Ulster,  in  the  preservation  of  the  funds  intended  for  their 
benefit  ?  Why  should  the  society  be  held  to  admit  away 
the  duties  which,  upon  their  creation,  the  Crown  imposed  on 
them,  or  the  right  of  the  Attorney- General  to  call  on  them  to 
effect  the  objects  of  the  charter  ? 

It  was  the  King's  original  intention  to  grant  the  escheated 
lands  in  Ulster  to  the  corporation  of  the  city  of  London ;  but 
the  common  council  having  found  it  convenient  to  continue 
the  committee  of  its  own  members,  consisting  of  a  governor, 
deputy,  and  twenty -four  assistants,  for  discharging  the  duties 
connected  with  the  proposed  grant,  also  judged  it  convenient 
to  have  the  grant  made  by  the  King  to  that  committee,  and 
to  have  them  created  a  permanent  body,  for  the  purpose  of 
effecting  all  the  purposes  of  the  grant.  But  still  the  society 
was  a  distinct  body  from  the  corporation  of  London,  in  re- 
spect of  the  performance  of  the  duties  imposed  by  the  charter, 
and  was  wholly  independent  of  the  city  companies. 

'*  It  has  been  urged  frequently  in  the  course  of  the  *  472 
argument  for  the  appellants,  that  the  money  raised  in 
the  city,  for  the  purposes  of  the  plantation,  was  contributed 
by  the  companies,  and  that  they  were  voluntary  undertak- 
ers ;  that  in  fact  they  were  purchasers.  But  they  did  not 
contribute  one  shilling  from  their  corporate  funds  ;  indeed, 
they  declined  altogether  to  undertake  the  plantation  ;  the 
money  was  all  contributed  by  individual  members,  being 
raised  by  a  tax  on  the  poll,  under  the  compulsory  power  of 
the  city,  without  giving  a  voice  even  in  the  matter  to  the 
companies,  who  were  mere  instruments  for  raising  the  money, 
under  precepts  issued  to  them  from  the  city  authorities.  The 
companies  were  referred  to  as  the  machinery  for  raising  the 
money  from  the  individuals.  The  viewers  "  suggested  in 
their  report  that,  for  raising  the  money  the  fittest  course  was 
"  by  way  of  companies,  and  in  companies  by  the  poll,  accord- 
ing to  the  rate  of  corn  set  on  every  company ;  but  some  of 
the  inferior  companies  were  thought  fit  to  be  spared,  yet  such 
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as  were  known  to  be  able  men  in  those  companies,  to  be  set 
proportionably  with  men  of  like  ability  on  other  companies." 
In  that  manner  the  130,000Z.  expended  on  the  plantation 
were  raised  under  the  compulsory  authority  of  the  common 
council.  The  companies  were  not  known  to  the  Crown  in 
the  matter  until  the  licenses  to  hold  in  mortmain  were  applied 
for.  And  yet,  although  the  money  was  contributed  by  indi- 
vidual members,  the  companies  obtained  conveyances  of  the 
lands  in  their  corporate  capacity :  how  that  matter  was  ar- 
ranged between  them  and  their  members  who  paid  the  tax, 
does  not  appear  in  this  case. 

The  articles  of  agreement  which  constituted  the  original 
contract  for  the  plantation,  were  entered  into  by  the  Lords 
of  the  Council  on  behalf  of  the  Crown,  and  the  committees 
appointed  by  the  city  of  London  on  behalf  of  the  city; 

and  by  the  articles,  after  directing  the  building  of  a 
*  473  *  certain  number  of  houses  in  Londonderry  and  Cole- 

raine,  and  that  4000  acres  and  3000  acres  of  lands  ad- 
jacent to  these  towns  should  be  laid  to  them  respectively,  it 
was  stipulated  that  the  rest  of  the  territory,  estimated  at 
12,000  acres  (a  mistake  for  20,000),  more  or  less,  to  be  under- 
taken by  the  city,  should  be  cleared  of  all  particular  interests!" 
In  the  articles,  therefore,  a  clear  distinction  is  made  between 
the  town  lands  (the  7000  acres)  and  "  the  rest  of  the  territory 
to  be  undertaken."  A  like  distinction  is  pointed  at  in  "  the 
Motives  and  Reasons  "  previously  addressed  to  the  city.  It 
is  obvious  that  it  was  not  intended  that  the  7000  acres  were 
to  be  granted  out  to  undertakers,  but  were  destined  for  other 
purposes,  which  are  indicated  in  that  part  of  the  charter 
which  authorized  the  Irish  Society  to  hold  courts  for  con- 
ducting the  business  of  the  plantation.  The  tenures  also 
were  different,  the  towns  and  town  lands  (the  7000  acres) 
having  been  granted  to  be  held  "  in  free  burgage,"  and  "  the 
rest  in  free  and  common  socage."  There  were  certain  per- 
manent objects  to  be  carried  into  effect,  essential  to  the  pros- 
perity of  tlie  undertaking,  and  the  town  lands  were  destined 
to  supply  funds  for  these  objects,  such  as  building  town-halls, 
bridges,  churches,  and  schools,  where  they  should  be  required, 
and  these  would  be  purposes  beneficial  to  the  whole  of  the 
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undertakers  in  different  degrees,  without  any  participation  in 
the  funds,  unless  a  surplus  remained  after  the  general  objects 
had  been  carried  into  effect. 

It  was  argued  for  the  appellants,  that  the  town  lands, 
ferries,  and  fisheries,  remained  in  the  possession  of  the  Irish 
Society,  because  they  could  not  be  easily  divided  among  the 
companies.  That  was  the  construction  put  on  the  words  in 
the  report  of  the  commissioners,  that  a  division  "  could  not 
fitl^  be  made  of  them  ;  "  but  the  words  of  recital  in  the 
charter  of  Charles,  now  the  operative  charter,  were,  "  could 
not  properly  be  made."  The  Avords,  whether  "fitly" 
or  "  properly,"  did  not  imply  any  *  physical  difficulty  *  474 
in  dividing  the  lands  at  least ;  but  the  true  construc- 
tion is,  that  they  were  never  intended  to  be  divided  among 
the  companies.  They  were  reserved  to  the  Irish  Society,  for 
defraying  the  expenses  of  the  general  operations  of  the  plan- 
tation. The  society  were  for  that  purpose  created  public 
officers,  with  public  duties,  accountable  to  the  Crown  for  the 
proper  discharge  of  those  duties,  and  not  at  all  responsible  as 
agents,  or  trustees,  to  the  companies.  Those  duties  so  im- 
posed on  the  society  are  of  so  general  and  indefinite  a  nature, 
that  no  Court  could  enforce  the  performance  of  them,  the 
society  being  expressly  authorized  in  the  words  of  the  charter 
of  Charles,  "  to  order  and  direct  all  and  singular  things, 
which,  for  or  concerning  the  plantation,  supply,  establish- 
ment, continuation,  and  government  of  the  said  city  (London- 
derry), and  of  all  the  lands  and  tenements  in  these  presents 
mentioned  to  be  granted,  shall  seem  to  be  most  profitable  and 
expedient." 

There  has  been  a  uniform  course  of  dealing  with  this  prop- 
erty for  more  than  two  hundred  years,  on  the  supposition 
that  it  was  held  by  the  society,  subject  primarily,  after  pay- 
ment of  certain  annuities  and  the  expenses  of  management, 
to  a  trust  for  permanent  public  purposes  beneficial  to  the 
whole  of  the  inhabitants  of  the  plantation,  and  the  general 
improvement  of  the  county  of  Londonderry.  The  society 
have  always  exercised  an  absolute  discretion  in  the  application 
of  the  rents  and  profits  to  these  purposes  "  for  the  general 
operation  of  the  plantation ; "  and  divided  among  the  com- 
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panies  only  what  remained  after  that  discretionary  application. 
They  have  out  of  these  funds  endowed  schools,  paid  school- 
masters, contributed  to  the  support  of  the  city  and  corporation 
of  Londonderry,  contributed  to  the  building  of  churches, 
chapels,  toAvn-halls,  gaols,  quays,  bridges,  and  other  public 

works ;  they  have  constantly  assisted  in  relieving  the 
*  475  distress  of  the  poor,  and  have  only  handed  *  over  part 

of  the  surplus  rents  from  time  to  time  to  the  twelve 
companies  in  round  sums  ;  and  no  company  up  to  the  time  of 
filing  the  present  bill,  questioned  the  exercise  of  their  dis- 
cretion. It  is  not  of  any  importance  to  the  great  question  or 
merits  of  the  cause  to  offer  any  argument,  or  enter  into  any 
detail  or  justification  of  the  alleged  extravagant  expenditure 
pointed  out  by  the  appellants  in  the  accounts.  It  is  with 
confidence  submitted  that  this  House  will  come  to  the  same 
conclusion  as  the  Master  of  the  Rolls  did  ;  viz.,  that  the  Irish 
Society  are  not  trustees,  in  the  ordinary  sense,  for  the  com- 
panies of  London  ;  that  the  grant  of  this  property  was  coupled 
with  certain  public  purposes  and  public  trusts,  independently 
of  the  private  benefit  of  the  companies ;  and  that  these 
public  purposes  are  entirely  in  the  discretion  of  the  society, 
subject,  of  course,  to  be  restrained  by  the  officers  of  the 
Crown. 

Sir  Charles  Wetherell  (with  whom  were  Mr.  Law^  the  re- 
corder, and  Mr.  RandelV)  was  heard  for  the  respondents,  the 
corporation  of  the  city  of  London.  He  urged  statements 
and  arguments  similar  to  those  that  were  before  urged  on 
behalf  of  the  Irish  Society  by  their  counsel.  He  next  pro- 
ceeded to  show  that  the  city  of  London  stood  in  a  character, 
as  to  the  property  in  question,  in  many  respects  distinct  from 
the  Irish  Society ;  the  city  being,  in  its  corporate  capacity, 
invested  under  the  charters  of  James  and  Charles  with  a 
peculiar  jurisdiction  as  supreme  governors  and  visitors  of 
the  plantation,  for  the  general  benefits  of  the  plantation.  The 
conduct  and  proceedings  of  the  Irish  Society,  w^ho  were,  by 
the  royal  charters,  made  the  managers  and  directors  of  the 
plantation,  are  thereby  subject  to  be  visited,  corrected,  and 
regulated  by  the  corporation  of  London,  whenever  occasion 
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required  their  interference.  The  appellants'  complaint,  if 
well  founded,  would  be  a  subject  for  that  visitatorial 
jurisdiction  ;  and  not  for  a  bill  in  a  Court  of  *  Equity.  *  476 
Attorney/- General  v.  Middleton  ;  (a)  Attorney/- General 
V.  The  Foundling  Hospital ;  (5)  Hynshaw  v.  The  Corporation 
of  Morpeth;  (e)  Eden  v.  Foster ;  ((i)  Attorney- General  v. 
Dixie ;  (e}  The  King  v.  St.  Catherine's  Hall;  (^)  Attorney- 
General  V.  Farl  of  Clarendon ;  (K)  Ex  parte  Berkhamstead 
Free  School,  (^)  The  appellants  had  not  made  out  any  case 
to  show  that  the  corporation  of  London  ought  to  be  deprived 
of  their  controlling  power  as  visitors  of  the  Irish  Society,  or 
that  the  visitorial  power  of  the  corporation  was  insufficient, 
or  that  the  exercise  of  it  in  this  case  was  necessary. 

But  supposing  a  Court  of  Equity  to  be  the  proper  tribunal 
to  resort  to  in  this  case,  he  submitted  that  the  suit  was  de- 
fective for  want  of  parties,  inasmuch  as  all  the  inhabitants  of 
the  county  and  city  of  Londonderry  were  interested  in  the 
application  of  the  funds. 

Mr.  Twiss  (with  whom  was  Mr.  Wray}  was  heard  on  behalf 
of  the  respondent,  the  Attorney-General.  He  also  maintained 
the  claims  asserted  by  the  Irish  Society,  and  submitted  that 
the  Court  of  Chancery  had  no  jurisdiction  to  grant  such  relief 
against  the  Crown,  or  the  Attorney-General  representing  the 
Crown,  or  against  the  other  respondents,  as  was  prayed  by 
the  appellants'  bills.  He  also  objected  to  the  frame  of  the 
suit,  which  consisted  of  a  bill  and  supplemental  bill,  and 
to  the  latter  only  was  the  Attorney-General  made  defend- 
ant. 

The  Solicitor-  General  replied. 

August  8. 

The  Lord  Chancellor.  —  It  is  not  necessary  in  this  case 
that  I  should  enter  into  a  detailed  statement  of  all  the  facts 


(a)  2  Ves.  Sen.  327.  (b)  2  Yes.  Jun.  42. 

(c)  Duke's  Ch.  Uses,  c.  6.  (d)  2  P.  Wms.  326. 

(e)  13  Ves.  519.  (g)  4  T.  R.  233. 

(A)  17  Ves.  498.  (i)  2  Ves.  &  B.  134. 
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referred  to  in  the  printed  cases,  which  were  laid  upon 

*  477   *  your  Lordships'  table ;  because  they  are  sufBciently 

set  forth  in  Mr.  Beavan's  report  of  the  judgment  of 
the  Master  of  the  Rolls.  I  shall  confine  myself,  therefore, 
merely  to  stating  such  facts  and  circumstances  as  appear  to 
me  to  be  necessary  for  the  purpose  of  explaining  the  opinion 
which  I  have  formed  upon  the  case. 

It  appears  that  in  the  early  part  of  the  reign  of  King  James 
the  First,  in  consequence  of  the  attainders  occasioned  by  the 
then  recent  rebellion,  a  very  large  tract  of  country,  consisting 
of  several  counties  in  the  north  of  Ireland,  became  vested  in 
the  Crown.  The  King  was  desirous  of  settling  those  lands 
with  his  British  and  Scottish  subjects,  and  establishing  the 
Protestant  religion  in  that  district.  For  that  purpose  he  pro- 
posed assigning  grants  of  lands  to  persons  who  were  willing 
to  accept  them,  on  certain  terms  and  conditions.  Those 
terms  and  conditions  are  fully  set  forth  and  explained  in  a 
book,  which  has  been  known  in  the  course  of  these  discus- 
sions by  the  name  of  "  the  Printed  Book."  Great  detail  is 
there  entered  into  as  to  what  was  expected  to  be  done  by  the 
settlers  with  respect  to  the  houses  they  were  to  build,  the 
nature  of  their  erections,  the  tenants  that  they  were  to  estab- 
lish, churches  that  were  to  be  built,  the  fortifications  that 
were  to  be  constructed,  and  other  objects  with  reference  to 
the  settlements. 

It  occurred  to  the  King  that  it  would  be  extremely  desira- 
ble to  engage  the  city  of  London  in  this  undertaking,  on 
account  of  the  influence  and  wealth  of  that  corporation  ;  and 
negotiations  for  that  purpose  were  opened  between  the  Privy 
Council  and  the  corporation  of  London.  Those  negotiations 
were  carried  on  for  a  considerable  period  of  time,  and  at  last 
terminated  in  certain  articles  of  agreement.  By  those  articles 
of  agreement,  it  was  stipulated,  on  the  part  of  the  Crown, 
that  the  city  of  Derry,  or  the  site  of  the  city  of  Derry, 

*  478  with  4000  acres  of  *  land  contiguous  to  it,  the  town 

of  Coleraine  with  3000  acres  of  land  contiguous  to 
that  town,  and  an  intervening  district  between  the  river  of 
Derry  (Lough  Foyle)  and  the  river  Bann,  containing  about 
20,000  acres,  should  be  conveyed  by  charter  to  the  corpora- 
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tion  of  London.  They  were  also  in  addition  to  have  certain 
fishings,  —  the  fishings  of  Lough  Foyle  near  the  city  of  Derry, 
and  the  fishings  of  the  river  Bann.  They  were  also  to  have 
Admiralty  rights  along  the  whole  range  of  the  coast,  with 
certain  other  privileges  of  customs  for  a  period  of  ninety-nine 
years,  and  other  advantages  on  their  side.  It  was  stipulated 
that  they  should,  within  a  certain  time,  build  200  houses  in 
the  city  of  Derry,  and  100  houses  in  the  town  of  Coleraine  ; 
that  they  should  ultimately  build  300  houses  more  in  the  city 
of  Derry,  and  200  more  in  the  town  of  Coleraine ;  that  they 
should  construct  certain  fortifications ;  that  they  should  pro- 
vide a  garrison  for  the  fortress  of  Culmore  ;  that  they  should 
advance  20,000^.  to  be  expended  on  this  undertaking.  This 
was  the  substance  of  the  agreement  that  was  entered  into 
between  the  Privy  Council,  on  the  part  of  the  Crown,  and 
the  city  of  London. 

Immediately  after  the  completion  of  this  arrangement,  it 
occurred  to  the  city  of  London,  that  it  would  be  proper  to 
establish  a  company  for  the  purpose  of  superintending  the 
carrying  on  the  business  of  this  plantation  ;  for  the  purpose  of 
ordering,  directing,  and  governing  what  was  to  be  done  with 
respect  to  the  management  of  the  whole  of  these  transac- 
tions ;  and  accordingly  that  company  was  formed,  consisting 
of  a  governor  and  deputy-governor,  and  twenty-four  assist- 
ants, six  of  whom,  comprehending  the  governor,  were  to  be 
aldermen,  and  the  recorder  was  to  be  one  of  the  assistants. 

After  this  arrangement  was  completed,  the  next  question 
was  as  to  the  mode  in  which  the  money  should  be 
*  levied,  the  20,000?.  that  were  stipulated  to  be  raised  *  479 
for  purposes  of  the  plantation.  It  had  been  usual  at 
that  time,  and  it  was  assumed  apparently  as  a  right  incident 
to  the  corporation  of  London,  to  raise  money  from  the  com- 
panies. The  whole  sum  was  distributed  among  the  compa- 
nies, divided  between  them  in  certain  proportions  ;  and  the 
companies  were  to  raise  from  the  individuals  by  poll  the  pro- 
portions for  each. 

In  this  manner  the  20,000Z.  were  raised  ;  and  that  sum  not 
being  sufficient  for  the  purposes  that  were  intended,  a  further 
sum  of  10,000?.  appears  to  have  been  afterwards  raised  in  the 
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same  manner.  A  proposal  was  made  by  the  corporation  — 
by  the  common  council,  the  governing  body  of  the  corpora- 
tion —  to  the  companies,  to  undertake  the  plantation,  that  is? 
to  undertake  the  plantation  of  the  whole  of  the  territory 
which  formed  the  county  of  Londonderry  situate  between 
the  river  of  Lough  Foyle  and  the  river  Bann ;  and  it  was 
proposed  that  that  territory  should  be  allotted  to  them  in 
the  proportions  of  their  respective  advances.  They  were 
at  the  same  time  informed  that  whether  they  accepted  that 
offer  or  not,  they  would  be  liable  for  the  charges  of  the  for- 
tifications, buildings,  and  other  matters  that  were  to  be  per- 
formed with  respect  to  this  plantation  ;  and  that  on  the  other 
hand  they  would  be  entitled,  if  they  accepted  this  offer,  to 
have  their  share  and  proportion  of  the  produce  of  the  re- 
served part ;  namely,  the  town  lands,  and  fishings,  and  ferries. 
It  appears  that  this  proposition  was  acceded  to  by  the  greater 
part  of  the  companies  ;  two  ultimately  declined,  and  the 
rights  of  those  two  became  vested  in  the  corporation  of 
London. 

This  was  the  state  of  things  previous  to  the  grant  of  the 
charter.  In  the  year  1613,  the  charter  was  granted  by  King 
James  the  First.  By  that  charter  the  company  which  had 
been  established  for  the  purpose  of  superintending, 
*  480  *  directing,  and  managing  this  property,  were  con- 
verted into  a  corporation ;  they  were  created  a  corpo- 
ration by  the  style  set  forth  in  the  charter,  and,  as  they  are 
usually  styled,  the  Irish  Society."  That  was  the  first  part 
of  the  charter.  The  charter  then  went  on  to  convey  the 
whole  of  the  property  in  question  to  the  Irish  Society,  and 
to  fulfil,  with  some  variations  which  had  been  previously 
agreed  to,  the  stipulations  contained  in  those  articles  to 
which  we  have  referred. 

In  consequence  of  this,  after  the  charter  was  granted,  an 
application  was  made,  on  the  part  of  the  different  companies, 
for  licenses  to  hold  in  mortmain  ;  and  after  these  licenses  had 
been  granted,  the  Irish  Society  conveyed,  in  severalty,  to  the 
different  companies  their  proportions,  agreeably  to  the  under- 
taking into  which  they  had  previously  entered,  and  from  that 
time  to  the  present  the  respective  companies  have  held  those 
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lands  in  severalty  as  their  own ;  and  the  Irish  Society,  from 
that  period  to  the  present,  have  held  the  town  lands,  both  of 
the  city  of  Derry  and  of  the  town  of  Coleraine,  the  ferries, 
and  the  fishings,  by  an  absolute  title,  letting  the  property, 
receiving  the  rents,  and  employing  them  entirely,  according 
to  their  own  discretion.  That  is  the  actual  state  of  things, 
and  was  the  actual  state  of  things  at  the  period  to  which  I 
have  referred. 

After  the  death  of  King  James  the  First,  and  the  accession 
of  Charles  the  First,  some  questions  arose  with  respect  to  the 
validity  of  the  charter,  and  it  became  the  subject  of  proceed- 
ings in  the  Court  of  Star  Chamber.  Some  arbitrary  measures 
were  taken,  and  the  charter  was  repealed  ;  and  in  addition  to 
the  repeal  of  the  charter,  a  fine  of  12,000Z.  was  imposed  on 
the  city;  it  was  originally  a  fine  of  70,000/.,  but  it  was  com- 
muted afterwards  to  a  payment  of  12,000Z.  However,  this 
state  of  things  did  not  last  long ;  a  complaint  was  made  to 
the  House  of  Commons,  which  about  that  time  got 
into  the  ascendant.  *  Resolutions  were  moved,  and  *  481 
were  adopted,  and  it  was  decided  that  those  measures 
were  illegal. 

Application  was  made  to  the  Crown  ;  and  Charles  the  First 
promised  to  restore  the  charter.  However,  before  he  had  an 
opportunity  of  doing  this,  the  troubles  ensued,  and  it  does 
not  appear  very  distinctly  what  afterwards  took  place,  until 
the  restoration  of  Charles  the  Second. 

After  the  restoration  of  Charles  the  Second,  I  think  in  the 
year  1662,  a  new  charter  was  granted.  That  charter  recited 
the  promise  of  Charles  the  First  to  restore  the  charter ;  and 
it  went  on  to  say  that  the  intention  was  to  replace  the  parties 
in  their  former  position,  precisely  in  the  same  way  as  if  the 
charter  had  not  been  repealed.  Then  it  went  on  to  convey 
those  lands  again  to  the  Irish  Society,  to  incorporate  the  Irish 
Society,  and  to  carry  out  the  stipulations  and  conditions  of 
the  former  charter,  as  far  as  they  were  applicable,  in  conse- 
quence of  the  lapse  of  time  which  had  occurred  since  the 
grant  of  the  former  charter. 

From  that  period,  as  I  have  before  stated,  the  Irish  Society 
have  held  the  possession  of  the  lands  and  property  in  question ; 
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the  different  companies  have  held  their  lands  in  severalty;  the 
Irish  Society  have  applied  the  funds  for  public  purposes,  con- 
nected with  the  plantation,  and  connected  with  the  affairs  of 
the  society.  They  have  applied  them  for  purposes  of  religion, 
partly  in  the  building  or  repairing  of  churches,  of  chapels,  of 
public  schools,  the  paying  of  school-masters,  building  bridges, 
fortifications,  and  a  variety  of  other  public  objects  ;  and  after 
they  have  satisfied  those  public  objects,  apparently  according 
to  their  own  discretion,  they  have  paid  over  the  surplus  gen- 
erally in  round  sums  to  the  different  companies,  according  to 

the  proportions  of  their  original  contributions. 
*  482  *  Now  the  question  is  this  :  Under  these  circum- 
stances, in  what  situation  do  the  Irish  Society  stand  ? 
Are  they  trustees  for  these  companies,  for  the  private  inter- 
est and  advantage  and  benefit  of  these  companies?  Or  are 
they  trustees  for  public  objects  ?  If  they  are  trustees  for 
public  objects  and  public  purposes,  it  is  quite  clear  that  this 
suit  cannot  be  maintained  ;  and  the  sole  question  therefore, 
as  a  general  question,  is  to  determine,  from  all  the  circum- 
stances arising  out  of  these  transactions,  in  what  character 
they  stand.  If  they  are  mere  trustees  for  the  private  benefit 
of  the  companies,  for  their  private  advantage,  then  the  suit  is 
properly  instituted.  If,  on  the  other  hand,  they  are  trustees 
for  public  objects  ;  if  they  are  (if  I  may  so  say)  public  officers, 
who  have  important  public  duties  to  perform ;  and  if  those 
funds  which  they  hold  are  applicable  to  the  discharge  of 
those  public  duties  ;  if  they  have  a  discretion  as  to  the  ex- 
tent and  manner  in  which  they  shall  apply  them,  in  that  case 
it  is  quite  clear  that  this  suit  cannot  be  maintained  in  the 
shape  in  which  it  is  instituted,  at  the  instance  of  these  com- 
panies, or  of  this  company,  —  the  Skinners'  Company. 

For  the  purpose  of  deciding  this  question  —  an  important 
question — it  is  material  to  consider  what  was  the  object  of 
this  plantation,  and  what  was  the  object  of  this  grant.  It 
was  a  great  public  object ;  it  was  for  the  purpose  of  providing 
for  the  settlement  of  this  district,  which  had  been  laid  waste 
in  consequence  of  the  rebellion ;  it  was  to  introduce  civiliza- 
tion and  order  into  that  district ;  it  was  to  provide  for  the 
establishment  there,  and  the  maintenance  of  the  Protestant 
[  448  ] 


THE  skinners'  COMPANY  V.  THE  IRISH  SOCIETY.       *  482 

religion.  All  these  were  great  and  important  public  objects  ; 
those  are  stated  to  be  the  objects,  much  in  detail  in  the 
different  documents  that  are  printed  in  the  papers  on  your 
Lordships'  table  ;  those  are  stated  to  be  the  objects  in  "  the 
Printed  Book  "  to  which  I  have  referred.  In  a  letter 
also,  directed  to  Sir  *  Arthur  Chichester  by  the  King  *  483 
in  council,  or,  I  believe,  by  the  King  himself  person- 
ally, those  are  stated  to  be  the  objects  of  this  establishment ; 
they  are  emphatically  stated  to  be  the  objects  in  the  preamble 
to  the  charter  to  which  I  have  referred. 

It  will  be  material,  in .  order  satisfactorily  to  show  what 
were  the  objects  which  the  King  had  in  view  in  making  this 
grant  and  establishing  this  corporation,  to  refer  to  the  pre- 
amble of  the  charter.    It  runs  in  these  words :  — 

Whereas,  there  can  be  nothing  more  kingly  than  to  estab- 
lish the  true  religion  of  Christ  among  men,  hitherto  depraved 
and  almost  lost  in  superstition ;  to  strengthen,  improve,  and 
cultivate,  by  art  and  industry,  countries  and  lands  unculti- 
vated, and  almost  desert ;  and  the  same  not  only  to  plant 
with  honest  citizens  and  inhabitants,  but  also  to  renovate  and 
strengthen  them  with  good  statutes  and  ordinances  whereby 
they  might  be  more  safely  defended,  not  only  from  the  cor- 
ruption of  their  morals,  but  from  their  intestine  and  domestic 
plots  and  conspiracies,  and  also  from  foreign  violence."  It 
then  goes  on  thus :  "  And  whereas,  the  province  of  Ulster,  in 
our  realm  of  Ireland,  for  many  years  now  past,  has  grossly 
erred  from  the  true  religion  of  Christ  and  divine  grace,  and 
hath  abounded  with  superstition,  insomuch-  that  for  a  long 
time  it  hath  not  only  been  harassed,  torn,  and  wasted  by 
private  and  domestic  broils,  but  also  by  foreign  arms,  we, 
deeply  and  heartily  commiserating  the  wretched  state  of  the 
said  province,  have  esteemed  it  to  be  a  work  worthy  of  a 
Christian  prince,  and  of  our  royal  functions,  to  stir  up  and 
recall  the  same  province  from  superstition,  rebellion,  calamity, 
and  poverty,  which  heretofore  have  horribly  raged  therein, 
to  religion,  obedience,  strength,  and  prosperity."  Those  are 
the  words  of  the  preamble  of  the  charter ;  those  are  the 
objects  for  which  the  grant  was  made,  and  for  which 
this  establishment  was  formed.  *  Nobody  reading  *  484 
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them,  and  referring  also  to  the  other  documents  which  are 
printed  in  the  volume  on  your  Lordships'  table,  can  doubt 
for  a  moment  that  the  objects  were  public  objects  of  the 
greatest  possible  importance. 

That  being  so,  the  next  question  is,  what  were  the  powers 
conferred  upon  the  Irish  Society,  and  what  were  the  duties 
they  had  to  perform  ?  They  had  to  superintend,  order,  direct, 
and  manage  the  whole  of  this  extensive  concern :  they  were 
appointed  for  that  object :  they  had  to  superintend,  and 
govern,  and  perform,  therefore,  those  duties  that  were  neces- 
sary for  the  purpose  of  giving  effect  to  the  grant,  the  pur- 
poses of  the  grant  being  those  which  I  have  stated.  What, 
then,  were  the  powers  wdth  which  they  were  invested  for 
that  purpose  ?  And  what  were  the  duties  by  the  charter 
which  they  had  to  perform  ?  "  For  the  better  ordering, 
directing,  and  governing  all  and  all  manner  of  things  for  and 
concerning  the  city  and  citizens  of  Londonderry  aforesaid, 
and  the  aforesaid  county  of  Londonderry,  and  the  plantation 
to  be  made  within  the  same  city  and  countj^  of  Londonderry, 
and  other  businesses  belonging  to  the  same,  we  will  and 
grant,"  &c.,  "  that  for  ever  hereafter  there  shall  be  twenty- 
six  honest  and  discreet  citizens  of  our  city,"  and  so  on.  It  is 
for  those  purposes  that  the  Irish  Society  was  formed,  and 
having  formed  the  society,  it  goes  on  thus :  it  gives  them 
power  to  hold  a  court,  "  and  in  the  same  court  and  meeting 
to  do,  hear,  transact,  and  determine  all  and  all  manner  of 
matters  and  things  whatsoever  of,  for,  or  concerning  the  plan- 
tation or  government  aforesaid,  as  to  them  shall  seem  best 
and  most  expedient ;  and  also  in  the  same  court  or  meeting 
shall  and  may  have  full  power  and  authority  to  direct,  con- 
stitute, and  ordain  for  and  on  the  part  of  the  mayor,  and 
commonalty,  and  citizens  of  our  city  of  London,  in  our 
kingdom  of  England,  all  and  singular,  things  which  for  or 

concerning  the  plantation,  supply  or  establishment, 
*  485  constitution  and  government  of  *  the  aforesaid  city  of 

Londonderry,  and  of  all  other  the  lands  and  tenements 
hereunder  in  these  presents  mentioned  to  be  granted,  shall 
seem  to  be  most  profitable  and  expedient ;  and  also  to  send 
orders  and  directions  from  this  kingdom  of  England  into  the 
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said  realm  of  Ireland,  by  letters  or  otherwise,  for  the  ordering? 
directing,  and  disposing  of  all  and  all  manner  of  matters  and 
things  whatsoever,  of  or  concerning  the  same  plantation,  or 
the  disposition  thereof,  and  also  for  the  receipt,  ordering,  dis- 
posing, and  laying  out  of  all  sums  of  money,  now  collected 
and  received,  or  hereafter  to  be  c(fllected  and  received,  and 
generally  any  other  cause,  matter,  or  thing  whatsoever,  con- 
cerning the  direction  or  ordering  of  the  plantation  aforesaid, 
or  concerning  any  other  things  whatsoever,  w^hich,  by  the 
true  intent  of  these  our  letters-patent,  can  or  ought  to  be 
done  by  them  for  the  better  government  and  rule  of  the  city 
of  Londonderry  aforesaid,  and  the  county  of  Londonderry 
aforesaid." 

These,  then,  are  the  very  extensive  and  large  powers  that 
are  given  to  this  society  for  the  purpose  of  carrying  into  effect 
the  intentions  of  the  Crown,  —  the  intentions  of  the  Crown 
being  these  great  and  important  public  objects  to  which  I 
have  already  called  your  Lordships'  attention. 

My  Lords,  another  question  which  has  been  raised  in  the 
course  of  this  discussion,  was  this ;  it  is  suggested  that  those 
duties  were  performed  and  completed  within  a  short  period 
after  the  grant  of  the  charter,  and  that  those  trusts  are  already 
entirely  at  an  end,  —  that  they  have  expired.    It  is  quite  im- 
possible, as  it  appears  to  me,  to  maintain  such  a  position.  In 
the  first  place,  so  far  as  relates  to  the  city  of  Londonderry, 
they,  the  Irish  Society,  have  a  constant  superintendence  and 
control  over  that  corporation,  for  their  consent  is  necessary 
to  any  by-laws  that  may  be  published  at  any  time,  and 
enacted  by  the  corporation ;  they  have  to  provide  for 
the  Protestant  *  religion,  the  Protestant  establishment  *  486 
in  that  district ;  that  is  not  a  temporary  but  a  perma- 
nent object ;  and  with  the  establishment  of  religion  in  that 
district,  they  have  also  to  superintend  and  take  care  of  that 
which  is  closely  and  intimately  connected  with  religion,  and 
a  part  of  it,  if  I  may  so  describe  it ;  namely,  the  education  of 
the  inhabitants  of  the  district ;  they  have  also  to  perform 
other  public  duties  of  great  importance  connected  with  the 
district ;  duties,  as  it  appears  to  me,  from  the  very  nature 
and  character  of  them,  of  a  permanent  description ;  and  it 

[  451  ] 


*486 


CASES  IN  THE  HOUSE  OF  LORDS. 


appears  to  me  that  there  is  no  foundation  whatever  for  the 
argument  which  has  been  urged,  that  their  authority  as  pub- 
lic officers  has  long  since  expired,  and  they  have  no  public 
duties  at  present  to  discharge. 

The  next  question  is,  whether  these  funds  are  applicable 
to  those  objects?  With* respect  to  that,  no  doubt  can  be 
entertained  ;  the  Irish  Society  were  established  for  the  pur- 
pose of  effecting  and  superintending  those  important  objects  ; 
expense  must  of  necessity  have  been  incurred  for  those  pur- 
poses ;  they  had  no  other  funds  but  the  funds  arising  out  of 
this  grant ;  the  grant  was  given  on  the  condition  of  those 
duties  being  performed,  and  n'obody,  therefore,  reflecting 
at  all  on  the  nature  of  these  transactions,  can  doubt  for 
a*  moment  that  those  funds  are  applicable  strictly  to  those 
objects. 

The  remaining  question  to  be  considered  — ^  so  far  as  relates 
to  the  duties  of  this  corporation,  that  is,  the  Irish  Society  — 
is,  have  they  a  discretion  with  respect  to  the  manner  in  which 
they  shall  discharge  their  duties,  to  the  extent  to  which  they 
shall  be  carried,  to  the  objects  to  which  they  shall  be  applied? 
My  Lords,  by  the  very  terms  of  the  charter,  by  the  very 
terms  by  which  they  themselves  are  constituted  a  corporation, 

they  are  to  do  for  the  purpose  of  the  government  what 
*  487  they  shall  consider  *  meet  and  expedient ;  they  have  a 

discretion,'  therefore,  directly  vested  in  them ;  but  it 
is  unnecessary  to  refer  to  the  words  of  the  charter  for  that 
purpose  ;  the  very  duties  they  have  to  perform  import  dis- 
cretion. If  they  have  authority  to  superintend  and  govern  — 
and  they  were  established  for  that  purpose  —  if  they  have 
authority  to  superintend  and  govern,  and  make  laws  and 
ordinances  for  the  purpose  of  superintending  and  governing 
this  district,  of  course  they  must  have  a  discretion  as  to  what 
subject  it  shall  be  applied  to,  and  in  what  manner  that  power 
shall  be  exercised. 

The  result  of  all  these  observations  is  this,  that  the  objects 
are  public  and  important ;  that  they  (the  Irish  Society)  are 
constituted  for  the  purpose  of  carrying  those  objects  into 
effect ;  that  those  objects  are  still  in  existence ;  that  the 
funds  of  this  district  are  applicable  to  those  purposes ;  that 
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they  have  a  discretion  to  exercise  as  to  what  extent  they  will 
apply  those  funds,  and  to  what  object ;  if  that  be  so,  they  are 
public  officers,  invested  with  a  public  trust,  having  a  right 
to  apply  those  funds  in  discharge  of  that  public  trust,  and 
they,  therefore,  cannot  be  accountable  in  a  suit  of  this  kind 
by  the  companies  of  London,  or  by  any  particular  com- 
pany, as  if  they  were  trustees  for  private  objects  and  private 
purposes. 

But  the  case  does  not  rest  there,  because,  as  far  as  relates 
to  this  particular  portion  of  property,  the  town  lands,  the 
fisheries,  and  the  ferries ;  it  is  declared  expressly  in  the 
charter  of  King  Charles  the  Second  that  those  funds  are 
applicable  to  the  general  operations  of  the  plantation.  It  is 
stated  in  the  preamble  of  that 'charter  that  they  were  retained 
for  that  purpose,  and  when  the  Crown  states  that  they  were 
retained  for  that  purpose,  it  sanctions  the  application  ; 
and  when  it  re-grants  the  property,  *  it  re-grants  it  sub-  *  488 
ject  to  that  condition,  and  authorizes  and  directs  the 
application  to  those  objects. 

Again,  Avith  respect  to  the  permanence  of  those  objects  : 
when  it  is  said  that  those  objects  were  in  a  few  years  accom- 
plished, and  that  those  public  trusts  ceased,  we  must  look  at 
the  charter  of  Charles  the  Second  as  giving  at  once  a  denial 
to  that  allegation.  That  charter  was  published  fifty  years 
after  the  charter  of  James  the  First.  In  that  charter  it  is 
stated  that  the  object  of  the  incorporation  at  that  time,  in  the 
year  1662,  is  for  the  further  and  better  settling  and  planting 
of  the  said  country,  towns,  and  places  with  trade  and  in- 
habitants ;  so  that  not  only  from  general  reasoning,  arising 
out  of  the  nature  of  their  duty  from  their  constitution,  but 
from  the  very  terms  of  the  charter,  it  appears  that  the  idea 
that  this  was  a  mere  transitory  duty,  is  wholly  unfounded ; 
and  it  appears  that  at  that  time  there  was  still  much  of  the 
same  duty  remaining  to  be  performed  as  was  required  to 
be  performed  at  the  time  when  the  original  charter  was 
granted. 

Now,  my  Lords,  if  that  be  so,  the  conclusion  I  come  to 
appears  to  me  to  be  irresistible  ;  they  are  public  officers  ;  they 
have  public  duties  to  perform  of  an  important  kind.    By  the 
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terms  of  the  charter  of  Charles  the  S,econd,  independently  of 
any  general  reasoning,  this  property  is  given  to  them  for  those 
very  purposes  ;  they  have  applied  it  for  those  purposes  ;  after 
they  have  satisfied  the  purposes,  —  which  purposes  are  en- 
tirely in  their  discretion,  —  they  have  been  in  the  habit  of 
paying  over  the  surplus  funds,  in  round  sums,  I  think  it  is 
stated ;  but,  however,  they  have  paid  over  the  surplus  funds 
to  the  different  companies  in  proportion  to  their  original  con- 
tributions, but  that  depends  entirely  on  the  will  of  the 
society; — I  mean  as  to  the  amount,  they  are  to  exercise 
their  judgment  as  to  what  is  necessary  for  the  per- 
*  489  formance  of  their  *  public  duties  ;  and  after  they  have 
satisfied  those  duties,  —  after  they  have  applied  to 
public  objects  what,  in  their  judgment,  in  the  fair  exercise  of 
that  judgment,  is  necessary  for  those  objects,  — -  then  it  is,  and 
then  only,  that  the  surplus  which  remains  subject  to  their 
discretion  has  been  usually  paid  over  to  the  companies.  It  is 
perfectly  clear,  therefore,  in  this  state  of  things,  that  they 
cannot  be  considered  as  trustees  for  the  private  benefit  of  the 
companies.  If  they  are  public  officers,  and  have  in  any  re- 
spect neglected  their  duty,  they  are  liable  to  account ;  but 
they  are  not  liable  to  account  to  the  companies.  The}^  may 
be  liable  to  account  to  the  Crown  :  they  may  be  liable  to 
account  for  misconduct  to  the  corporation  of  the  city  of  Lon- 
don ;  they  are  elected  by  the  city  of  London ;  they  are  half 
of  them  removed  every  year.  The  city  of  London  can  exer- 
cise a  control  over  them  if  the}^  misconduct  themselves  ;  they 
can  be  restrained  and  kept  in  order  by  the  authority  of  the 
city  of  London,  or  by  the  authority  of  the  Crown,  if  they  are 
public  officers  ;  but  they  are  in  no  respect,  as  it  appears  to 
me,  amenable  to  the  private  companies  for  the  manner  in 
which  they  perform  their  duties. 

I  am  of  opinion,  therefore,  that  this  suit  cannot  be  main- 
tained. I  may  state  that  this  is  in  conformity,  not  merely 
with  the  opinion  expressed  by  Lord  Langdale  in  the  judgment 
which  he  has  delivered,  but  that  it  arises  out  of  Avhat  was 
intimated  by  Lord  Cottenham  on  a  former  occasion,  on  an 
interlocutory  application  made  in  the  course  of  this  suit ;  and 
I  have  the  authority  of  that  noble  and  learned  Lord  to  state, 
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that  he  retains  the  opinion  which  he  then  formed,  —  imper- 
fectly formed  at  that  time,  because  the  case  was  not  fully 
before  him  ;  but  after  hearing  this  case,  he  has  been  confirmed 
in  the  opinion  he  then  entertained. 

I  therefore  move  your  Lordships  that  this  judgment  be 
affirmed. 

*  Lord  Campbell.  —  Entirely  concurring  in  the  view  *  490 
of  the  case  which  has  been  taken  by  my  noble  and 
learned  friend,  I  have  hardly  a  word  to  add  to  his  most  lucid 
explanation  of  the  case,  and  it  is  on  account  of  the  magnitude, 
rather  than  the  difficulty  of  the  case,  that  we  have  taken 
some  time  to  consider  it  before  we  should  intimate  the  opinion 
which  we  have  formed  upon  it.  The  moment  that  it  came 
before  Lord  Cottenham,  he,  with  his  usual  precision,  seized 
the  question,  and  at  once  stated  it  to  be,  whether  the  Lish 
Society  are  to  be  considered  as  merely  private  trustees,  or  as 
trustees  for  public  purposes.  He  then  gave  his  opinion  that 
they  were  trustees  for  public  purposes.  When  the  case  came 
before  Lord  Langdale,  he,  after  great  deliberation,  came  to 
the  same  conclusion.  I  concur  in  the  opinion  that  those 
eminent  Judges  have  pronounced.  It  seems  to  me  that  the 
object  of  the  Crown  was,  that  public  purposes  should  be 
attained  by  the  trustees  who  had  the  management  of  these 
lands  ;  and  I  am  clearly  of  opinion,  that  the  purposes  for  which 
the  grant  was  made,  still  continue,  and  that  they  are  and 
must  ever  remain  trustees  for  those  public  purposes.  It  is, 
therefore,  quite  clear  that  this  suit  cannot  be  supported,  and 
that  it  was  properly  dismissed. 

The  judgment  of  the  Master  of  the  Rolls  was  then  affirmed, 
with  costs. 
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*  WALLACE  V,  PATTOK 


1846. 


William  Wallace, 
Thomas  Patton  . 


Appellant. 

Respondent. 


Renewals  of  Leases.    Fraud.    Practice.  Costs. 


K.,  holding  lands  under  the  see  of  D.  for  a  renewable  term  of  twenty- 
one  years,  demised  them,  in  1787,  to  two  persons  for  a  like  term,  with  a 
toties  quoties  covenant  for  renewal.  These  sold  their  interest  in  part  of 
the  lands,  and  divided  the  rest  equally  among  them.  On  the  death  of 
one,  his  share  passed  to  his  two  sons,  A.  and  A.  Lowry  ;  the  share 
of  the  other  was  sold  to  P.  The  two  Lowrys  obtained  a  renewal  of 
the  lease  of  all  the  lands  to  themselves  in  1822,  without  the  P.'s 
knowledge,  and  then  mortgaged  them  to  M. ,  and  obtained  a  judgment 
in  ejectment  against  P.,  who  thereupon  filed  a  bill  against  them  and 
M.,  and  obtained,  in  1826,  a  decree  for  an  account  and  reconveyance 
of  his  part,  on  payment  of  his  proportion  of  the  renewal  fines  and 
costs.  W.,  who  had  been  the  attorney  of  the  Lowrys  in  all  these 
matters,  obtained  an  assignment  of  their  interest  in  1829.  P.  did  not 
make  up  the  decree  of  1826,  but  he  made  several  payments  to  W.  in 
respect  of  the  renewal  fines  and  costs,  and  urged  him  to  reconvey  to 
him  his  part  of  the  lands,  and  grant  a  renewal  ;  but  being  in  distress, 
he  signed  an  agreement  to  surrender  his  lands  to  W.,  and  take  part  of 
them  as  his  tenant. 

Held^  upon  a  bill  filed  by  P.  in  1842,  that  he  was  entitled  to  the  benefits 
of  the  decree  of  1826  against  W. ;  that  the  accounts  thereby  directed 
ought  to  be  then  taken  ;  that  the  agreement  signed  by  P.  to  surrender 
was  without  consideration,  and  void,  and  that  he  was  entitled  to  the 
value  of  his  lands  while  they  were  in  the  possession  of  W. ,  and  to  a 
reconveyance  and  renewal  upon  payment  of  the  balance  found  due 
from  him. 

A  defendant  who,  by  a  mistake  in  practice,  allows  an  account  to  be  taken 

against  him  without  objection,  is  not  entitled,  being  himself  a  solicitor, 

to  have  the  accounts  reopened. 
When  a  decree  is  varied  by  the  House,  only  on  a  point  which  was  not 

raised  in  the  Court  below,  nor  made  a  ground  of  appeal,  the  appellant 

must  pay  the  costs  of  the  appeal.^ 


'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1503;  Savery  v.  King,  5  H.  L.  Cas. 
627. 


[  456  ] 


WALLACE  V,  PATTON. 


*491 


March  6,  1846. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Equity 
in  the  Exchequer  in  Ireland,  upon  the  following  state  of 
facts :  — 

"*  John  Knox  being,  in  the  year  1783,  possessed  of  *492 
the  lands  of  Lisbane,  containing  about  fifty  acres,  held 
by  him  under  the  see  of  Down  and  Connor  by  a  lease  for 
twenty-one  years,  demised  the  said  lands  to  Andrew  Lowry 
and  Alexander  Lowry,  their  executors,  administrators,  and 
assigns,  for  a  term  of  twenty-one  years,  from  the  1st  of  May, 
1783,  with,  a  covenant  for  renewal  when  and  so  often  as  the 
lease  from  the  see  of  Down  and  Connor  should  be  renewed 
to  J.  Knox,  his  executors,  administrators,  or  assigns,  at  the 
annual  rent  of  Is.  8d.  per  acre,  and  6d.  in  the  pound  as  re- 
ceiver's fees,  and  subject  to  the  payment  of  one  year's  rent, 
as  a  fine  on  each  renewal,  provided  J.  Knox  should  pay  no 
more  to  the  bishop  of  Down  and  Connor  for  any  future 
renewal  he  might  obtain  of  his  then  lease.  Andrew  and 
Alexander  Lowry,  after  being  some  time  in  possession  of 
the  whole  of  the  lands,  disposed  of  their  interest  in  eighteen 
acres  thereof,  retaining  to  themselves  the  remaining  thirty- 
two  acres,  of  which  they  made  equal  partition.  Some  years 
afterwards  Andrew  Lowry  died,  having  by  his  will  bequeathed 
his  sixteen  acres  to  his  sons  Andrew  Lowry  and  Alexander 
Lowry  the  younger,  as  tenants  in  common.  Alexander  Lowry 
the  elder,  remained  in  possession  of  his  sixteen  acres  until 
the  year  1819,  when  his  interest  therein  was  sold  under  a 
writ  of  fi.  fa,  to  Thomas  Patton,  the  respondent,  who,  on 
the  29th  of  September,  1819,  subdemised  thirteen  out  of  the 
sixteen  acres,  to  Alexander  Lowry  and  Andrew  Lowry  the 
younger,  for  three  years,  at  11.  12s.  6d.  per  acre. 

The  renewal  fines  for  all  the  lands  of  Lisbane  were  paid 
by  the  respective  tenants,  as  they  became  due,  to  J.  Knox 
during  his  lifetime,  and  after  his  decease  to  his  son  Henry 
Waring  Knox ;  but  no  renewal  of  the  original  lease  was  ob- 
tained by  the  Knoxes  from  the  bishop  of  Down  and  Connor, 
nor  were  any  renewals  granted  by  either  of  them  to 
the  under  tenants  until  the  year  1822,  *  when  Joseph  *  493 
Murphy,  who  was  appointed  receiver  of  W.  H.  Knox's 
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estates,  in  a  creditors'  suit  against  him,  entitled  Scott  v.  Knox, 
by  order  of  Court  in  that  cause,  applied  for  and  obtained  a 
renewal  from  the  then  bishop  of  the  said  see.  The  receiver 
not  being  aware  of  the  changes  which  had  taken  place  in  the 
ownership  of  the  interest  in  the  lease  of  1783,  and  finding 
the  names  of  Andrew  Lowry  and  Alexander  Lowry  in  the 
counterpart  thereof,  addressed  a  letter  to  them  requiring 
them  to  come  in  and  take  a  renewal  of  their  lease.  Andrew 
and  Alexander  Lowry,  the  youDger,  waited  on  the  receiver, 
and  having  represented  themselves  as  the  parties  entitled  to 
the  whole  of  the  lands  demised  by  the  lease  of'il783,  and 
having  paid  the  renewal  fines  then  due  for  the  entire  farm, 
obtained  a  new  lease  of  the  whole  to  themselves,  their  exec- 
utors, administrators,  and  assigns,  dated  the  19th  of  October, 
1822.  On  the  same  day  that  they  obtained  the  renewal,  they 
executed  a  mortgage  upon  the  whole  of  the  lands  to  one 
James  Murray,  which  mortgage  was  prepared  by  John 
Wallace,  the  appellant,  as  the  solicitor  and  agent  of  both 
parties ;  and  he  had  also  acted  as  the  solicitor  and  agent  for 
the  Lowrys  in  procuring  the  renewal  from  the  receiver. 

Thomas  Patton,  having  ascertained  that  a  renewal  of 
Knox's  lease  had  been  obtained  from  the  bishop,  applied  to 
the  receiver  for  a  lease  by  way  of  renewal  to  him,  of  his 
sixteen  acres,  when  he  was  informed  that  a  renewal  had  been 
granted  of  the  whole  farm  to  the  Lowrys.  He  thereupon 
required  them  to  make  the  renewal  to  him,  offering  to  pay 
his  proportion  of  the  renewal  fines  and  other  charges,  and  to 
convey  to  him  his  sixteen  acres,  which  they  refused  to  do,  and 
immediately  afterwards  they  had  an  ejectment  on  the  title 
served  on  him  by  the  appellant,  as  their  attorney ;  the  de- 
mises being  laid  in  the  names  of  the  Lowrys,  the  younger,  and 

also  of  Murray.    The  respondent  took  defence  to  the 
*  494   ejectment,  and  in  *  January,  1823,  served  a  notice  on 

the  lessors  of  the  plaintiff  therein,  whereby  he  offered 
to  pay  his  proportion  of  the  renewal  fines,  and  other  charges 
and  expenses  properly  incurred  ;  required  a  conveyance  of  his 
sixteen  acres  to  be  executed  to  him,  discharged  from  Murray's 
mortgage  ;  and  gave  notice  that,  in  case  his  requisition  should 
not  be  complied  with,  a  bill  in  Equity  would  forthwith  be  filed 
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against  them.  They,  notwithstanding,  proceeded  with  the 
ejectment,  and  obtained  judgment,  under  Avhich  they  were  put 
into  possession  of  the  respondent's  part  of  the  hinds. 

In  November,  1823,  the  respondent  filed  his  bill  on  the 
Equity  side  of  the  Court  of  Exchequer  in  Ireland  against 
the  Lowrys,  the  younger,  and  Murray,  and  thereby  prayed 
that  the  renewal  obtained  by  the  Lowrys  from  the  receiver 
might  be  declared  to  be  in  trust  for  the  respondent  so  far  as 
related  to  his  part  of  the  lands,  and  that  the  defendants  might 
convey  the  same  to  him  discharged  of  the  said  mortgage,  and 
he  prayed  the  necessary  directions  consequent  thereupon. 

The  defendants  having  put  in  their  answers,  and  issue 
having  been  joined,  witnesses  were  examined  on  both  sides. 

The  cause  was  heard  in  June,  1826,  w^hen  the  Court 
pronounced  a  decree,  whereby  it  was  referred  to  the  remem- 
brancer to  take  an  account  of  and  to  ascertain  the  proportion 
of  the  renewal  fines,  interest,  and  costs  properly  payable  by 
the  respondent  for  his  part  of  the  lands,  and  it  was  ordered 
that,  on  his  paying  the  amount  which  should  be  so  found  due 
from  him  to  Murray,  he,  Murray,  should  release  the  respon- 
dent's part  of  the  lands,  and  Murray  and  the  Lowrys,  the 
younger,  should  execute  unto  him  a  proper  deed  of  convey- 
ance of  them  ;  and  it  was  further  referred  to  the  remem- 
brancer to  take  an  account  of  what  the  Lowrys,  the  younger, 
had  made,  or  without  their  wilful  default  might  have 
made,  of  the  *  respondent's  part  of  the  said  lands  *  495 
whilst  they  w^ere  in  possession  of  them  :  and  it  was 
decreed  that  they  and  Murray  should  have  their  costs  of  the 
cause  against  the  respondent,  and  that  such  sum  as  should  be 
reported  due  by  the  Lowrys  should  be  set  off  against  the  costs 
thereby  ordered  to  be  paid  to  them. 

Shortly  after  that  decree  was  pronounced,  the  Lowrys  gave 
notice  to  the  respondent  that  they  had  received  notice  from 
the  receiver,  in  the  cause  of  Seott  v.  Knox^  to  renew  their 
lease  of  the  lands  of  Lisbane,  and  pay  a  renewal  fine  of 
57?.  13s.  9cZ. ;  and  they  therefore  required  the  respondent  to 
pay  his  proportion  thereof  to  the  said  receiver,  or  to  them- 
selves or  their  attorney,  the  appellant.  The  respondent, 
upon  receipt  of  the  notice,  paid  the  appellant,  as  attorney  of 
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the  Lowrys,  the  sum  of  ISl.  2s.,  as  his  proportion  of  the  said 
fine. 

The  decree  of  June,  1826,  was  not  made  up  by  the  respon- 
dent, nor  the  inquiries  thereby  directed  prosecuted ;  but  the 
appellant  undertook,  as  the  respondent  alleged,  to  furnish 
him  with  an  account  of  his  proportion  of  the  renewal  fines, 
interest,  and  costs,  payable  under  the  decree  of  1826,  and  to 
allow  him  credit  for  the  value  of  his  part  of  the  lands,  whilst 
they  were  in  the  possession  of  the  Lowrys,  and  to  execute  or 
procure  the  execution  of  the  lease  directed  by  the  said  de- 
cree to  be  made  to  the  respondent :  and  on  the  faith  of  that 
arrangement,  the  respondent,  in  Deceraber,  1826,  paid  the 
appellant  lOOZ.  in  cash,  and  2501.  in  bills  of  exchange  (after- 
wards duly  paid)  on  account  of  the  respondent's  proportions 
of  the  renewal  fines,  interest,  and  costs ;  and  the  appellant 
thereupon  proposed  to  allow  in  account  1021.  for  the  rents  of 
the  respondent's  lands,  whilst  the  Lowrys  were  in  possession 
of  them.  No  accounts  were  furnished  to  the  respondent, 
nor  was  any  lease  executed  to  him,  although  he  paid  the 
appellant  or  his  clerk  3Z.  for  the  stamp  for  a  lease. 

The  interest  of  the  Lowrys,  and  of  Murray  in  the  lands 
of  Lisbane,  was  assigned  to  the  appellant,  in  the  year 
*  496  *  1829  ;  and  he  received  from  the  respondent  yearly, 
down  to  1834,  11.  4s.  for  the  head  rent,  to  which  the 
respondent's  part  of  the  lands  was  liable ;  but  from  1834,  he 
refused  to  receive  such  rent ;  but  claiming  to  have  a  right  to 
30s.  an  acre,  under  a  contract  with  the  respondent,  he  brought 
an  action  of  ejectment  against  him.  The  respondent  being  in 
embarrassed  circumstances,  consented  to  judgment  in  that 
action,  with  stay  of  execution  till  the  22d  of  April,  1839. 

On  the  23d  of  April,  1839,  the  respondent  filed  his  bill  in 
the  Equity  Exchequer  against  the  appellant,  and  thereby  — 
after  stating  the  matters  above  stated,  and  setting  forth  three 
notices,  dated  respectively  the  28th  of  October,  1835,  the 
29th  of  September,  1837,  and  the  12th  of  October,  1838, 
which  the  respondent  had  served  on  the  appellant,  calling 
on  him  to  execute  a  renewal  lease  of  the  lands  to  him,  and 
offering  to  pay  all  the  head  rents  that  were  due,  and  all  the 
renewal  fines,  interest,  and  costs  that  should  appear  due  from 
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him,  on  a  settlement  of  accounts  —  he  prayed  that  he  might 
have  the  benefit  of  the  former  suit  and  proceedings  against 
the  appellant,  and  might  have  the  same  relief  against  him 
as  had  been  decreed  against  the  Lowrys,  the  younger,  and 
Murray,  and  that  he  might,  if  necessary,  be  at  liberty  to 
prosecute  the  accounts  directed  by  the  decree  of  June,  1826, 
so  far  as  might  be  necessary  to  ascertain  the  proportion  of 
renewal  fines,  interest,  and  costs  payable  by  him  for  his  part 
of  the  lands  under  that  decree  ;  and  that  in  case  the  appel- 
lant should  decline  to  adhere  to  his  said  proposal  of  alloAving 
the  respondent  the  sum  of  102/.  for  the  amount  of  mesne  rates 
of  the  said  lands  so  decreed  to  him,  then  to  ascertain  what 
the  said  Lowrys  had  made,  or  without  wilful  default  might 
have  made,  of  the  respondent's  portion  of  the  lands  while 
they  were  in  possession  of  the  same,  and  that  an  account 
might  be  taken  of  the  costs  payable  to  the  defendants 
in  the  cause  under  the  said  decree,  and  of  the  *  several  *  497 
sums  of  money  paid  to  the  .appellant  by  the  respondent 
on  account  of  the  renewal  fines,  interest,  and  costs  ;  and  that 
on  payment  of  such  balance,  if  any,  as  might  so  appear  to  be 
due  by  the  respondent,  the  appellant  might  be  decreed  to 
execute  to  him  a  proper  deed  of  conveyance  of  his  portion 
of  the  said  lands,  and  that  the  appellant  might,  in  the  mean 
time,  be  restrained  from  executing  a  habere  in  the  action  of 
ejectment  against  the  respondent. 

The  appellant,  by  his  answer  to  the  bill,  said  it  was  not 
true  that  the  arrangement  stated  therein  took  place  between 
him  and  the  respondent,  respecting  the  prosecution  of  the 
said  first  suit,  or  the  settlement  of  the  accounts  directed  to 
be  taken  by  the  said  decree,  or  the  execution  of  a  conveyance 
to  the  respondent,  pursuant  thereto,  or  that  the  appellant 
made  any  such  representations,  or  promises,  as  mentioned  in 
the  bill,  and  that  the  appellant  verily  believed  the  respond- 
ent had  no  intention  of  making  up  the  said  decree,  or  of 
proceeding  to  take  the  accounts  thereunder ;  and  the  appel- 
lant stated  various  notices  that  were  served  on  the  respondent 
and  his  solicitor  to  proceed  with  the  said  decree  ;  and  that, 
notwithstanding,  he  did  not  take  any  steps  to  make  it  rip,  but, 
on  the  contrary,  the  defendants  in  the  cause  were  compelled 
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to  make  up  the  same  for  the  purpose  of  enabling  them  to 
proceed  to  recover  their  costs  in  the  cause,  and  that  the  sums 
which  were  paid  by  the  respondent  in  December,  1826,  were 
paid  to  the  Lowrys  to  prevent  them  taking  proceedings  for 
the  said  costs,  and  the  appellant  positively  stated  that  the 
said  payments  were  made  on  account  of  the  costs  of  the  cause 
decreed  to  the  defendants  therein,  and  were  not  made  on 
account  of  the  proportion  of  renewal  fines  or  head  rents  pay- 
able by  the  respondent ;  and  the  appellant  believed,  that  the 
amount  of  the  said  payments  was  considerably  below  the  s.um 

to  which  the  appellant  and  his  clients  in  the  said  cause 
*  498   were  under  that  *  decree  entitled  for  costs,  and  that 

at  the  time  of  such  payment,  and  for  nearly  three 
years  afterwards,  the  appellant  had  not  any  interest  in  the 
said  lands,  he  not  having  become  the  purchaser  thereof  from 
the  Lowrys  until  November,  1829,  and  it  was  wholly  untrue 
that  the  appellant  agreed  to  allow  the  respondent  1021.  for 
mesne  rates,  or  made  any  agreement  with  him  on  the  sub- 
ject. And  he  believed  that  the  sum  remaining  due  from  the 
respondent  under  the  decree  of  June,  1826,  and  subsequent 
renewals,  exceeded  by  far  the  value  of  the  interest  which  he 
claimed  in  the  lands  ;  and  he  said  .that  he  refused  to  receive 
the  rents  that  were  offered  to  him  in  1834,  or  subsequently, 
because  they  were  insufficient,  inasmuch  as  the  respondent, 
in  January,  1834,  of  his  own  accord  proposed  to  the  appel- 
lant to  become  his  tenant  at  a  rent  of  30s.  by  the  acre,  and 
to  give  up  all  claim  which  he  might  have  to  a  renewal  under 
the  said  decree ;  and  he  accordingly  surrendered  all  his  inter- 
est in  the  said  lands  to  the  appellant,  and  agreed  to  become 
his  tenant  thereof,  and  to  take  another  portion  of  the  lands, 
in  lieu  of  the  portion  then  held  by  him,  as  certain  arbitrators 
should  award,  and  to  hold  the  same  as  tenant  to  the  appel- 
lant under  a  certain  yearly  rent,  and  that  the  arbitrators 
appointed  on  behalf  of  the  appellant  and  respondent  met, 
after  notice  to  the  respondent,  and  made  their  award,  thereby 
allotting  the  portions  of  lands  to  be  held  by  each  party. 

The  cause  being  at  issue  both  parties  entered  into  evi- 
dence.   The  respondent's  evidence  showed  that  he  had  made 
frequent  applications  to  the  appellant  for  a  renewal  lease, 
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and  that  he  macle  him  the  several  payments  mentioned  in  his 
bill.  The  appellant's  evidence  showed  a  written  agreement 
signed  by  the  respondent  and  the  Lowrys  in  1884,  stating 
that  they  surrendered  their  several  holdings  to  the  appellant 
from  the  1st  November  preceding,  and  engaged  to  take  such 
portion  of  the  land  again  as  three  arbitrators  should 
ascertain.  Other  proofs  *  adduced  on  both  sides  are  *  499 
contained  in  the  remembrancer's  report  (infra^  p.  500). 

The  cause  was  heard  in  January,  1842,  (a)  when  the 
Court  decreed  that  the  respondent  was  entitled  to  the  benefit 
of  the  decree  of  June,  1826,  against  the  appellant,  and  to 
have  the  accounts  directed  by  that  decree  then  taken.  And 
accordingly  it  was  referred  to  the  remembrancer  to  take  an 
account  and  ascertain  the  proportion  of  the  renewal  fines,  in- 
terest, and  costs  payable  by  the  respondent  for  his  part  of  the 
said  lands  ;  to  tax  and  ascertain  the  costs  due,  and  thereto- 
fore incurred  by  the  respondent  under  and  by  virtue  of  the 
said  decree  ;  to  take  an  account  of  what  the  Lowrys,  the 
younger,  made,  or  without  wilful  default  might  have  made  of 
the  respondent's  lands  while  they  were  in  possession  thereof, 
and  a  like  account  of  what  the  appellant  made  or  might  have 
made  of  the  said  lands  since  he  came  into  possession  of  them; 
to  take  an  account  of  all  sums  paid  by  the  respondent  on  foot 
of  the  former  decree.  And  it  was  decreed  that  the  respon- 
dent was  entitled  to  his  costs  in  this  cause  against  the  appel- 
lant, except  the  costs  of  the  accounts  before  directed,  as  to 
which  the  parties  were  to  bear  their  own  costs  respectivel}^, 
and  that  such  costs  to  which  the  respondent  was  by  the  pres- 
ent decree  declared  to  be  entitled,  together  with  the  sum 
which  should  be  found  due  to  him  on  foot  of  the  last-men- 
tioned accounts,  respecting  the  possession  of  his  portion  of 
the  said  lands,  and  also  the  sums  paid  by  him  on  foot  of  the 
former  decree,  shoidd  be  set  off  and  allowed  against  the  sum 
to  be  found  due  by  him  on  foot  of  the  accounts  last  before 
directed  ;  and  it  was  ordered  that  the  remembrancer  should 
strike  a  balance,  and  the  same  should  be  paid  by  the  party 
owing  the  same  to  the  other,  and  on  payment  of  the  balance, 

(a)  Longfield  and  Towns.  479;  and  5  Irish  Equity  Reports. 
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if  any,  appearing  due  from  the  respondent  to  the  appel- 
*500  lant,  he,  the  appellant,  should  execute  to  the  *  respon- 
dent a  proper  deed  of  conveyance  of  his  portion  of  the 

lands. 

The  remembrancer  by  his  report,  dated  the  4th  of  July, 
1842,  found  that  the  respondent  became  the  purchaser  of  six- 
teen acres  of  the  land  of  Lisbane  in  May,  1819,  and  that  in 
May,  1822,  the  Lowrys  had  paid  SMI.  7s.  lOd.  to  the  re- 
ceiver in  the  cause  of  jScott  v.  Knox  for  arrears  of  renewal 
fines,  interest,  and  costs  of  renewal  which  had  then  become 
due  out  of  the  whole  of  the  lands ;  and  that  in  May,  1829, 
they  paid  a  further  sum  of  6SL  10s.  6^d.  for  the  renewal  fines 
due  out  of  the  whole  of  the  lands  from  May,  1822,  till  No- 
vember, 1825 ;  and  that  in  February,  1830,  the  appellant 
paid  64/.  13s.  S^d.  for  the  renewal  fines,  which  became  due 
out  of  the  whole  of  the  lands  from  November,  1825,  till  May, 
1829,  with  interest  thereon,  and  costs  of  lease.  And  he 
found  that  the  respondent's  proportions  of  such  several  re- 
newal fines  thereon,  interest,  and  costs  of  renewal,  amounted 
respectively  to  131?.  9s.  M.,  1211.  3s.,  and  211. 10s.  Ad.  And  he 
stated  that  he  had  been  unable  to  tax  the  costs  due,  and 
theretofore  incurred  by  the  respondent  under  the  decree  of 
June,  1826,  in  consequence  of  the  appellants  having  refused 
to  furnish  those  costs ;  but  he  set  off  against  such  costs  the 
costs  to  which  the  respondent  was  declared  to  be  entitled 
under  this  decree.  And  he  found  that  the  Lowrys,  the 
younger,  made  or  might  have  made  1021.  of  the  respondent's 
portion  of  the  lands  while  they  were  in  possession  thereof ; 
and  that  the  appellant  from  the  time  of  his  getting  possession 
of  them,  made  2011.  13s.  6d.  of  them,  and  the  dwelling-house 
on  them.  And  he  found  that  in  October,  1826,  the  respon- 
dent paid  the  appellant  ISl.  2s.,  being  his  proportion  of  the 
renewal  fine  due  in  November,  1825,  and  that  in  December, 
1826,  he  paid  the  appellant  on  foot  of  the  former  decree  92/. 
6s.  2d.  in  cash,  and  3/.  for  a  stamp,  and  passed  bills  to  him  for 

150/.  and  92/.  6s.  2d.  (which  were  duly  paid).  And 
*  501   after  setting  off  *  the  sums  which  he  found  due  to  the 

respondent  on  foot  of  the  sums  so  received,  or  which 
might  have  been  received  out  of  his  proportion  of  the  said 
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lands,  and  also  the  sums  paid  by  him  on  foot  of  the  former 
decree,  against  the  sums  due  by  him  as  his  proportion  of  the 
renewal  fines  and  costs  of  renewal  with  interest  thereon, 
from  the  several  times  when  the  same  were  respectively  paid 
by  the  Lowrys  and  by  the  appellant,  he  (the  remembrancer) 
found  that  there  was  due  to  the  respondent  the  sum  of  494?. 
15s.  4d, 

No  objections  were  taken  to  this  report  before  the  remem- 
brancer, and  it  was  confirmed  without  opposition  by  an  order 
dated  the  22d  of  November,  1842.  A  draft  conveyance  of 
the  respondent's  part  of  the  lands  as  settled  by  the  remem- 
brancer was  tendered  to  the  appellant,  but  he  refused  to  exe- 
cute it,  alleging  that  he  intended  to  appeal  against  the  decree  ; 
and  he  accordingly  presented  his  petition  of  appeal  tof^this 
House  in  February,  1843. 

The  appellant  afterwards  applied  to  the  Court  for  leave  to 
open  the  report,  and  to  file  a  discharge  to  the  respondent's 
charge  before  the  remembrancer,  on  the  ground,  as  alleged 
in  his  affidavit  in  support  of  the  application,  that  he  did  not 
file  a  discharge  before  or  object  to  the  report,  because  he  then 
supposed  that  his  appeal  against  the  decree  would  be  affected 
by  his  recognizing  any  proceedings  taken  under  it,  and  that 
all  such  proceedings  were  in  effect  stayed  by  the  appeal,  but 
on  consultation  with  his  English  counsel  on  the  appeal,  he 
w^as  informed  of  his  mistake  in  practice.  The  Court  refused 
the  application  with  costs,  by  an  order  dated  the  24th  of 
June,  1843.  (a) 

An  appeal  was  also  presented  against  that  order. 

Mr.  Turner  and  Mr.  Purvis  (with  whom  was  Mr.  Bates'), 
for  the  appellant.  —  All  the  benefits  of  the  decree 
*  of  1826  were  forfeited  by  Patton's  neglect  to  prose-  *  502 
cute  the  inquiries  that  were  thereby  directed,  and  to 
pay  the  renewal  fines  that  accrued  subsequently.  He  was  in 
embarrassed  circumstances,  unable  to  redeem  and  hold  the 
lands,  and  was  glad  to  enter  into  an  agreement  with  the  ap- 


(ot)  Thomas  Patton  died  a  few  days  before,  and  the  suit  and  the  ap- 
peal were  revived  by  his  executors. 
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pellant  to  become  his  tenant  of  part  of  them  at  30s.  an  acre. 
The  decree  is  erroneous  in  not  directing  the  accounts  to  be 
taken  according  to  that  agreement.  This  decree  is  inconsist- 
ent with  the  original  decree.  There  are  material  variances 
between  them.  The  latter  directs  accounts  of  the  value  of 
Patton's  lands  while  they  were  in  possession  of  the  Lowrys 
and  of  the  appellant  respectively  ;  and  the  appellant  is  made 
to  account  for  not  only  what  he  made  of  the  lands,  but  also 
what  the  Lowrys  made  of  them  before  the  conveyance  of 
their  interest  to  the  appellant.  He  did  not  purchase  their 
interest  subject  to  any  lien  of  that  sort,  and  he  could  not 
justly  be  held  responsible. 

It  is  not  denied  that  the  accounts  were  taken  ex  jparte 
under  the  decree  of  1842,  and  that  credit  was  not  given  to 
the  appellant  for  sums  with  which  he  was  entitled  to  be 
credited.  It  seems  he  was  misled  by  the  practice  that  pre- 
vails in  Ireland,  and  it  was  but  common  justice  to  give  him 
an  opportunity  of  correcting  his  mistake,  and  carrying  in  a 
discharge  before  the  remembrancer,  so  that  if  the  decree  is 
to  stand,  the  accounts  directed  by  it  might  be  properly  taken. 
There  was  no  ground  to  charge  against  the  appellant  the 
moneys  which  were  paid  to  him  as  solicitor  and  agent  of  the 
Lowrys  and  of  Murray. 

Lord  CoTTENHAM  (who  presided  in  the  absence  of  the  Lord 
Chancellor)  said,  —  addressing  himself  to  the  respondent's 
counsel,  —  we  are  all  of  opinion  that  you  need  not  trouble 
yourself  as  to  the  first  point  respecting  the  decree,  or  at  all 
respecting  the  order  refusing  to  open  the  accounts.  As 

to  the  first,  we  think  that  the  agreement  between  the 
*  503   *  appellant  and  Patton  is  not  binding.    There  is  no 

proof  of  any  sale  by  Patton  of  his  interest  in  the  lands 
to  the  appellant,  and  there  is  no  consideration  even  alleged ; 
so  that  the  appeal  in  that  respect  fails.  With  respect  to  the 
opening  of  the  accounts,  it  appears  that  the  remembrancer 
was  attended  by  the  appellant,  or  a  person  on  his  behalf,  but 
he  produced  no  accounts,  and  filed  no  discharge.  The  argu- 
ment, therefore,  on  these  two  points,  fails.  Our  only  diffi- 
culty is  as  to  the  respondent's  non-payment  of  the  renewal 
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fines,  and  that  part  of  the  decree  which  subjects  the  appel- 
lant to  the  payment  of  the  occupation  rent  that  was  found 
due  from  the  Lowrys ;  you  will  therefore  confine  your  argu- 
ment to  that  point. 

Mr.  W.  P.  Wood  and  Mr.  Fleming,  for  the  respondent. — 
The  proper  view  of  the  case  is  to  consider  the  appellant  as 
representing  the  Lowrys  and  Murray  all  through  the  pro- 
ceedings. They  were  declared,  by  the  decree  of  June,  1826, 
to  be  trustees  for  Patton  of  his  part  of  the  lands.  The  appel- 
lant stands  in  their  place  as  a  purchaser  of  their  interest, 
with  full  notice  of  the  nature  of  it ;  for  he  had  been  their 
solicitor  in  the  first  suit.  He  received,  to  his  own  use,  the 
several  payments  made  by  Patton  in  pursuance  of  the  first 
decree,  and  for  several  years  took  advantage  of  his  embar- 
rassments to  deprive  him  of  the  lands.  The  appellant  also 
held  himself  out,  from  the  time  of  the  making  of  the  former 
decree,  as  the  owner  of  the  property  of  the  Lowrys,  accepted 
the  payments  made  by  the  respondent  as  owner,  and  neces- 
sarily led  the  respondent  to  believe  that  he  adopted  all  the 
directions  contained  in  that  decree,  and  was  willing  to  act 
upon  them.  Moreover,  the  appellant  is  not  prejudiced  by 
the  variation  made  by  the  latter  decree,  as  he  is  entitled  to 
set  off  the  costs  due  to  the  Lowrys,  under  the  former  decree, 
against  the  payments  ordered  to  be  made  by  the  Lowrys  for 
their  possession  of  the  property,  and  he  alleges  that 
those  costs  to  exceed  *  the  amount  which  the  Lowrys  *  504 
were  liable  to  pay.  Until  the  balance  on  such  mutual 
accounts  is  ascertained  and  paid  to  the  appellant,  the  respon- 
dent is  not  entitled  to  call  for  the  conveyance,  whilst  under 
the  former  decree  he  was  directed  to  have  the  conveyance 
made  to  him  upon  payment  of  his  proportion  of  the  renewal 
fines  and  the  costs  of  the  renewal.  The  late  decree  is,  there- 
fore, more  beneficial  to  the  appellant  than  the  former  decree. 

Lord  Cottenham.  —  This  is  an  appeal  from  the  Court  of 
Exchequer  in  Ireland,  raising  an  objection  to  the  decree  in 
the  cause,  and  it  proceeds  also  upon  an  application  to  refer 
the  matter  back  to  the  remembrancei;  to  review  his  report. 
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Now,  the  House  has  already  expressed  its  opinion  that  the 
appellant  has  failed  upon  both  those  points,  ai^d  that  the 
Court  below  has  come  to  a  proper  judgment,  as  against 
the  appellant,  upon  the  matters  set  forth  as  the  grounds  of 
appeal  in  the  printed  cases. 

The  only  objection  to  the  decree,  appealed  against,  is  as  to 
the  details,  not  raising  any  question  of  right  between  the 
parties ;  and  which  the  appellant  never  brought  under  the 
consideration  of  the  Court  below.  It  is  true  that  the  House 
is  of  opinion  that  as  to  these  details  there  is  something  which 
requires  explanation  ;  that,  in  fact,  there  is  a  kind  of  conflict 
between  the  original  decree  and  the  decree  afterwards  pro- 
nounced. But  that  was  not  the  ground  of  complaint  against 
the  decree  appealed  against,  but  was  a  matter  discovered  in 
this  country  by  those  who  are  more  familiar  with  these  mat- 
ters of  detail  than  they  appear  to  be  in  Ireland.  Upon  that 
matter  of  detail  the  case  of  the  respondent  is  not  quite  cor- 
rect, but  the  House  will  not  allow  that  circumstance  to  in- 
terfere with  the  ordinary  rule  as  to  costs,  and  to  prevent  the 
appellant  paying  these  costs,  which,  according  to  the  ordinary 
rule,  he  would  have  to  pay  on  the  failure  of  his  appeal. 

I,  therefore,  move  your  Lordships  that  a  variation 
*  505   on  *  the  matter  I  have  referred  to  be  made  in  the  de- 
cree, and  that  the  appellant  pay  the  costs  of  the  appeal. 

Lord  Brougham.  —  I  am  entirely  of  the  same  opinion. 
The  body  of  the  case  has  been  disposed  of  without  calling  on 
the  respondent.  If  the  question  of  costs-was  to  depend  on 
the  facts  alone,  I  say  that  the  facts  of  the  case  are  emphati- 
cally so  much  in  favour  of  the  respondent  that  the  ordinary 
rule,  as  to  the  appellant  paying  the  costs,  ought  to  apply. 
That  he  should  do  so  when  he  fails  is  the  general  rule,  and 
unless  there  is  something  special  to  take  the  case  out  of  that 
rule,  we  must  apply  it  here. 

The  question  then  is,  whether  this  alteration  arising  upon 
the  third  point  is  material,  and  is  not  only  a  fit  alteration  to 
be  made,  but  is  of  such  importance,  and  so  affects  the  case  as 
to  differ  it  from  the  ordinary  practice.  Now,  I  entirely  agree 
with  my  noble  and  learned  friend,  who  has  just  addressed 
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your  Lordships,  that  in  the  circumstances  under  which  this 
necessity  to  vary  the  decree  has  arisen,  and  the  case  has  been 
brought  here,  and  in  which  this  only  alteration  of  the  decree 
is  now  to  be  made,  present  no  ground  whatever,  and  afford 
no  reason  for  taking  it  out  of  the  common  rule,  and  for  pre- 
venting the  respondent  from  having  his  costs  from  the  appel- 
lant. Non  constM^  but  that  if  the  error  had  been  taken 
notice  of  in  the  Court  below,  it  would  have  been  remedied 
there,  and  then  the  case,  as  to  the  third  point,  would  not 
have  arisen.  Then,  why  did  they  not  take  notice  of  it  ?  It 
has  been  suggested  only  on  this  side  of  the  water,  and  it 
never  appears  to  have  entered  into  the  contemplation  of  the 
professional  gentlemen  in  the  Court  below.  I  am  clearly  of 
opinion  that  this  slight  alteration  makes  no  difference  what- 
ever in  the  application  of  the  ordinary  rule,  but  that  the 
appellant  here  must,  in  the  usual  course,  pay  the  costs. 

*LoRD  Campbell.  —  I  entirely  agree  in  the  view  *  506 
taken  of  this  case  by  the  noble  Lords  who  have  pre- 
ceded me.  In  all  those  matters  on  which  this  case  has  been 
properly  brought  before  this  House  the  appellant  has  failed  : 
the  decree  is  affirmed  upon  the  merits  :  the  respondent  suc- 
ceeds on  them  and  ought  to  have  his  costs.  With  regard  to 
all  that  is  necessarily  brought  before  this  House,  and  properly 
before  this  House,  the  appellant  fails.  With  regard  to  those 
points,  the  matters  of  detail,  upon  which  the  decree  has  been 
varied,  there  was  no  absolute  necessity  to  come  to  this  House, 
because  we  have  every  reason  to  suppose  that  if  an  applica- 
tion had  been  made  to  the  Court  of  Exchequer  in  Ireland, 
from  which  the  appeal  comes,  all  the  variation  that  is  now 
made  in  the  decree  would  have  been  made  without  the  neces- 
sity of  appealing  at  all.  Therefore,  for  the  sake  of  justice 
between  these  parties,  and  for  the  sake  of  adhering  to  a  very 
salutary  rule  which  we  have  laid  down,  I  most  heartily  con- 
cur in  the  motion  of  my  noble  and  learned  friend. 

[An  order  of  a  special  nature  was  afterwards  made  by  the 
House  (see  the  Journals  for  the  6th  of  March,  1846),  but  it 
was  in  substance  to  vary  the  decree  of  1842  (p.  499,  siipra)^ 
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by  expunging  the  last  paragraph,  "  And  on  payment  of  the 
balance,"  &c.,  and  by  introducing  after  the  words,  "the  said 
lands,"  in  the  tenth  line  from  the  top  of  that  page,  words  to 
this  effect;  viz.,  "  That  the  appellant  should,  on  the  respon- 
dent's paying  such  portion  of  renewal  fines,  interest,  and 
costs,  forthwith  execute  to  the  respondent  a  proper  deed  of 
conveyance  of  his  proportion  of  the  lands,  such  deed,  in  case 
of  the  parties  differing  on  it,  to  be  settled  by  the  remem- 
brancer." And  it  was  ordered  that,  subject  to  these  vari- 
ations, the  decree  of  1842  and  the  order  of  the  24th  of  June, 
be  affirmed ;  and  that  the  appellant  should  pay.  the  respon- 
dent the  costs  of  the  appeal ;  and  that  the  cause  be  remitted 
to  the  Court  of  Exchequer  in  Ireland,  to  do  what  should  be 
just  and  consistent  with  this  order.] 


*507  *THE  FEOFFEES  OF  HERIOT'S  HOSPITAL 

V.  ROSS. 

1846. 

The  Feoffees  of  Heriot's  Hospital  .    .    .  Appellants, 
John  Ross  Respondent, 

Trust  Fund.    Damages,  Action  for. 

I£  charity  trustees  are  guilty  of  a  breach  of  trust,  the  person  thereby  injured 

has  no  right  to  be  indemnified  by  damages  out  of  the  trust  fund.^ 
The  law  is  the  same  in  this  respect  both  in  England  and  Scotland. 

March  13,  19,  1846. 
This  was  a  summons  of  declarator  and  damages.  The 
summons  set  forth  that  George  Heriot,  of  the  parish  of  St. 
Martin's-in-the-Fields,  in  the  county  of  Middlesex,  jeweller 
to  King  James  VI.  of  Scotland,  and  I.  of  England,  by  his  last 
will  and  testament,  dated  on  the  10th  day  of  December, 

1  See  Duncan  v.  Findlater,  6  CI.  &  Fin.  894  and  notes  ;  Beuett  v. 
Wyndham,  4  De  G.,  F.  &  J.  259  ;  The  Mersey  Docks  Trustees  v.  Gibbs, 
11  H.  L.  Gas.  686;  s.  c.  L.  R.  1  H.  L.  93. 
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1623,  directed  his  debts  and  certain  legacies  to  be  paid,  and 
then  bequeathed  all  the  rest  and  residue  of  his  estate  unto 
"  the  provost,  bailiffe,  ministers,  and  ordinary  council  for  the 
time  being  of  the  town  of  Edinburgh,  in  perpetuity,  and  for 
and  towards  the  erecting  and  founding  a  hospital  within  the 
said  town  of  Edinburgh,  and  for  and  towards  the  purchasing 
of  certain  lands  in  perpetuity  to  belong  unto  the  said  hospital, 
to  be  employed  for  the  maintenance,  relief,  bringing-up,  and 
education  of  so  many  poor  fatherless  boys,  freemen's  sons  of 
that  town,  as  the  means  which  I  give,  and  the  yearly  value 
of  the  lands  so  purchased  by  the  said  provost,  &c.,  shall 
amount  and  come  unto."  The  hospital  was  to  be  governed 
by  such  rules  as  the  testator  or  Dr.  Balcan quail  (a  friend  of 
the  testator,  and  specially  named  in  his  will)  might  frame. 
Certain  rules  were  framed,  among  which  was  one  to  the 
effect  that  no  boys  should  be  admitted  before  seven  nor  after 
ten  years  of  age,  with  a  direction  that  the  electors 
shall  choose  no  burgess'  children  into  these  *  places,  *  508 
if  their  parents  be  well  and  sufficiently  able  to  main- 
tain them  ;  and  they  shall  not  stay  in  the  hospital  after  they 
are  of  the  age  of  sixteen  years  complete." 

The  summons  alleged  that  the  appellant  was  a  candidate 
for  admission  into  the  hospital,  that  he  was  the  son  of  a  poor 
freeman  of  Edinburgh,  that  his  father  was  dead,  that  he  was, 
therefore,  poor  and  fatherless,  and  was  in  other  respects, 
namely,  as  to  age,  qualified  within  the  meaning  of  the  found- 
er's will  and  the  regulations,  and  ought  to  have  been  ad- 
mitted, but  that  the  trustees  had  elected  and  admitted  to  the 
benefits  of  the  said  charity  other  applicants  who  were  not 
fatherless,  and  were  not,  therefore,  entitled  to  admission. 
The  summons,  therefore,  prayed  that  the  pursuer  might  be 
declared  entitled  to  admission,  and  be  ordered  to  be  admitted, 
and  inasmuch  as  the  age  within  which  he  was  eligible  might 
in  the  mean  time  pass  by,  and  he  might  thereby  lose  all  right 
to  election  and  benefit  thereof,  it  prayed:  "and  further  in 
respect  the  pursuer  has,  in  consequence  of  the  repeated  re- 
fusals of  his  said  applications  to  be  admitted  to  the  benefit  of 
the  said  institution,  as  before  mentioned,  suffered  great  hard- 
ships, &c.,  the  feoffees  of  trust,  and  governors  aforesaid, 
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defenders,  ought  and  should  be  decreed  and  ordained  by 
decree  of  the  said  Lords  to  make  payment  to  the  pursuer  of 
the  sum  of  5001.  sterling,  or  some  other  sum,  less  or  more,  as 
the  said  Lords  shall  find  in  the  course  of  the  process  to  follow 
hereon  to  be  due  to  him,  in  name  of  damages  he  has  already 
sustained,  or  which  he  may  yet  sustain  by  and  through  the 
conduct  of  the  defenders  in  refusing  to  admit  and  receive  him 
into  the  said  hospital,  and  of  his  having  been  denied  the 
benefits  and  privileges  thereof ;  "  and  the  summons  concluded 
with  a  prayer  for  costs. 

The  case  came  before  Lord  Moncreipf,  as  Lord  Ordinary, 
and  he,  by  an  interlocutor  dated  20th  March,  1840,  pro- 
nounced judgment  for  the  defenders.  In  course  of  a 
*  509  note  of  reasons  appended  to  the  interlocutor,  *  he  said, 
"  There  may  be  abuses  in  the  management,  and  the 
Lord  Ordinary  does  think  there  are  errors  ;  but  he  appre- 
hends that  .the  Court  cannot  redress  any  such  abuses  or  errors 
in  the  form  of  this  action  of  damages."  This  interlocutor 
was  brought  before  the  Judges  of  the  second  division,  by 
whom  the  opinions  of  the  other  Judges  were  taken  upon  it, 
and  in  the  end  the  Lords  of  the  second  division  pronounced 
a  judgment  in  which  they  altered  the  interlocutor  of  the  Lord 
Ordinary,  finding  that  the  boy  was  eligible,  and  the  authority 
for  the  proceedings  before  the  Court  competent ;  and,  "  there- 
fore, with  these  findings,  remit  the  case  back  to  the  Lord 
Ordinary  to  hear  parties  on  the  conclusions  of  the  sum- 
mons for  reparation  or  damages,  and  to  dispose  thereof  as 
may  be  consistent  with  the  above  findings."  The  governors 
of  the  hospital  appealed  against  this  decree  on  several  grounds, 
but  the  only  one  on  which  the  judgment  of  the  House  was 
ultimately  given,  was  that  which  related  to  the  right  of  the 
pursuer  in  the  Court  below  to  sue  for  damages  under  the 
circumstances  disclosed  in  this  case. 

The  Solicitor- Greneral  and  Mr.  Anderson^  for  the  appellants. 
—  There  has  not  been  any  thing  done  here  which  will  entitle 
the  pursuer  to  claim  damages.  In  the  first  place,  the  trustees 
are  not  bound  to  elect  a  boy  who  has  lost  his  father,  for  he 
may  be  much  less  in  need  of  the  assistance  of  the  hospital 
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than  some  boys  whose  fathers  are  still  alive.  But,  at  all 
events,  if  the  trustees  have  committed  an  error  in  this  respect, 
that  error  will  not  give  the  boy  the  right  to  sue  for  damages. 
The  action  for  damages  cannot  be  sustained,  except  where  a 
vested  right  has  been  violated,  or  some  personal  wrong  has 
been  committed.  Neither  of  these  things  has  occurred  here. 
But  if  it  had,  the  pursuer  would  not  have  had  a  right 
to  damages  to  be  recovered  out  of  the  trust  fund.  *  It  *  510 
is  not  every  injury  that  can  give  a  right  to  recover 
damages  out  of  a  trust  fund.  Duncan  v.  Findlater.  (a)  There 
the  action  was  against  the  trustees  appointed  under  a  public 
road  Act,  for  an  injury  occasioned  by  the  negligence  of  the 
men  in  making  the  road,  and  this  House  held  that  the  action 
was  not  maintainable.  The  law  was  in  that  case  most  fully  dis- 
cussed, both  with  reference  to  English  and  Scotch  principles 
and  authorities,  and  the  difference  of  the  law  in  the  two 
countries  was  insisted  on.  But  as  to  this  matter,  the  House 
declared  the  law  of  the  two  countries  to  be  the  same,  and 
established  the  proposition  that  for  damages  not  occasioned  in 
pursuance  of  the  authority  by  which  a  trust  fund  was  created, 
that  fund  could  not  be  made  answerable. 

Mr.  Turner  and  Mr.  Bennett^  for  the  respondent.  —  It  is 
said  that  this  action  —  so  far  as  it  seeks  for  damages  —  is  not 
maintainable,  because  the  damages  cannot  come  out  of  the 
trust  fund,  and  the  case  of  Duncan  v.  Findlater  has  been  re- 
ferred to  in  support  of  that  argument.  But  that  case  does 
not  govern  the  present.  The  circumstances  of  the  two  cases 
are  entirely  different.  That  was  a  suit  in  which  it  was  sought 
to  recover  consequential  damages  from  the  holders  of  a  trust- 
fund,  in  respect  of  the  negligence  of  a  person  who  was 
alleged  to  be  their  servant.  The  cause  of  complaint  there 
was  clearly  not  an  act  done  in  pursuance  of  the  statute  which 
had  created  the  trust  and  the  trust  fund.  The  plaintiff  there 
had  no  possible  right  in  Court  under  the  trust,  nor  any  claim 
on  the  trust ;  it  had  not  been  created  for  his  benefit ;  he  was 
in  no  way  the  object  of  the  bounty  of  the  fund,  nor  had  he 


(a)  Ante,  Vol.  VL,  p.  894;  Macl.  &  Rob.  911. 
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any  claim  to  any  advantage  under  it.  Here,  on  tlie  contrary, 
the  pursuer  had  a  claim  on  the  fund  ;  he  was  one  of  the  class 

of  persons  intended  by  the  founder  of  the  trust  to  be 
*  511  benefited  *  by  it.    His  primd  facie  claim  on  the  fund 

is  not  denied  by  the  other  side ;  but  it  is  said  that 
others  had  as  good  a  claim  as  he,  and  that,  at  all  events,  the 
trustees  of  the  fund  had  the  right  to  elect  between  the  differ- 
ent claimants.  In  this  respect,  therefore,  the  two  cases  are 
wholly  different.  But  further,  they  are  different  in  another 
respect.  The  act  there  done,  in  respect  of  which  damages 
were  claimed,  was  not  an  act  done  in  carrying  out  the  pur- 
poses of  the  statute.  Here  the  act  done  was  done  in  carrying 
out  the  purposes  of  the  trust ;  it  was  the  very  act  which  the 
founder  had  desired  and  directed  the  trustees  to  do  ;  it  was 
the  act  of  administering  the  fund  itself.  The  pursuer  says, 
that  that  act  was  done  in  a  wrongful  manner,  and  that  he  has 
thereby  been  deprived  of  a  benefit  which  the  founder  intended 
for  him.  There  has,  therefore,  been  a  damage  occasioned  in 
respect  of  the  administration  of  the  fund,  and  the  proper  and 
natural  compensation  for  that  damage  has  been  lost  by  the 
lapse  of  time.  The  injury  has  been  committed  by  the  trustees 
in  their  administration  of  the  trust  fund,  and  there  clearly 
ought  to  be  a  remedy  against  those  who  have  committed  it, 
and  he  that  suffered  from  it  ought  to  be  indemnified.  If  the 
trustees  are  made  liable  they  will  be  entitled  to  be  repaid  out 
of  the  trust  fund,  for  this  is  a  mistake  in  the  administration 
of  the  trust  fund,  and  is  not  like  an  improper  and  fraudulent 
act  by  the  trustees  in  direct  violation  and  breach  of  their 
trust.  They  intended  to  carry  out  the  trust,  but  have  fallen 
into  error  in  their  mode  of  doing  it. 

[Lord  Brougham.  —  But  does  that  give  this  party  a  right 
to  go  upon  the  trust  fund  for  compensation  ? 

Lord  Campbell.  —  How  can  you  say,  that  no  wrong  but  a 
mere  mistake  has  been  committed,  and  jet  that  the  trusteed 
are  to  be  liable  in  damages?] 

It  is  clear  that  there  has  been  an  injury  suffered  by  this  boy 
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in  respect  of  his  not  being  admitted,  and  that  this  has  arisen 

from  the  erroneous  act  of  the  trustees.    The  Court, 

if  it  declares  him  entitled  to  be  admitted,  *  will  still   *  512 

order  the  expenses  of  the  trustees  to  be  paid  out  of  the 

fund. 

[Lord  Cottenham.  —  The  first  principle  of  law  is  of  course 
to  reimburse  the  trustees  all  expenses  properly  incurred  by 
them  in  discharge  of  the  duties  of  the  trust;  but  will  the 
same  course  be  pursued  if  the  trustees  act  wrongfully  ?] 

The  nearest  case  to  the  present  is  one  where  there  has  been 
an  unwarranted  appointment  to  the  benefits  of  a  trust,  and 
the  Court,  nevertheless,  permits  the  person  erroneously  ap- 
pointed to  continue  to  enjoy  its  benefits.  There  are  cases  of 
that  sort,  and  they  show  that  where  there  has  been  an  error 
in  the  application  of  a  trust  fund,  the  Court  will  not  always 
rigidly  insist  on  the  performance  of  the  letter  of  the  trust, 
but  will  permit  the  trust  fund  to  be  to  that  extent  applied  to 
the  benefit  of  an  individual  not  in  strictness  entitled  to  it. 
The  same  principle  is  applicable  here. 

Lord  Cottenham.  —  The  case  now  before  the  House  un- 
doubtedly raises  a  question  of  considerable  importance  con- 
nected with  the  administration  of  this  charity ;  but  it  appears 
to  me  that  there  is  one  point  which  necessarily  arises,  and 
on  which  it  is  the  duty  of  the  House  to  dispose  of  the  case 
without  further  proceeding  in  it.  With  respect  to  this  point, 
it  is  not  necessary  to  hear  any  observations  in  repl}^  on  the 
part  of  the  appellant :  it  is  one  of  general  importance  to 
proceedings  in  cases  of  Scotch  charity  funds.  The  pursuer 
here  says  that  he  has  been  improperly  rejected  from  the  ben- 
efits of  this  charity,  that  he  was  duly  qualified,  and  being  so 
qualified  he  claimed  to  be  admitted,  but  was  rejected.  But 
it  appears  that  though  he  was  capable  of  establishing  his 
right,  so  far  as  qualification  was  concerned,  at  the  time  he 
put  in  his  claim,  he  cannot  at  the  present  moment  have  any 
remedy,  as  he  has  passed  the  age  at  which  he  could  have  been 
admitted.    He  therefore  prays  for  damages  in  respect  of  this 
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injury.    He  sues  in  this  proceeding  not  the  individual 
*513   *  trustee,  nor  is  this  a  personal  action  against  any  of 

them ;  it  is  a  proceeding  against  them  in  their  corpo- 
rate capacity  as  feofPees  of  the  charity  funds.  He  does  not 
in  terms  pray  for  the  payment  of  damages  from  the  trust 
funds,  but  still  as  the  summons  is  constituted,  he  cannot 
receive  damages,  should  he  receive  them  at  all,  except  from 
those  funds  ;  and  it  has  been  throughout  the  proceedings 
understood  that,  if  there  are  to  be  any  damages  at  all,  they 
must  be  paid  out  of  the  trust  fund.  The  question  then 
comes  to  this,  —  whether  by  the  law  of  Scotland  a  person 
who  claims  damages  from  those  who  are  managers  of  a  trust 
fund,  in  respect  of  their  management  of  that  fund,  can  make 
it  liable  in  payment.  It  is  obvious  that  it  would  be  a  direct . 
violation,  in  all  cases,  of  the  purposes  of  a  trust,  if  this  could 
be  done  ;  for  there  is  not  any  person  who  ever  created  a 
trust  fund  that  provided  for  payment  out  of  it  of  damages 
to  be  recovered  from  those  who  had  the  management  of  the 
fund.  No  such  provision  has  been  made  here.  There  is  a 
trust,  and  there  are  persons  intended  to  manage  it  for  the 
benefit  of  those  who  are  to  be  the  objects  of  the  charity. 
To  give  damages  out  of  a  trust  fund  would  not  be  to  apply 
it  to  those  objects  whom  the  author  of  the  fund  had  in  view, 
but  would  be  to  divert  it  to  a  completely  different  purpose. 

When  the  question  came  before  this  House,  in  the  case  of 
Duncan  v.  Findlater,  (a)  your  Lordships  were  surprised  to 
find  that  such  a  mode  of  proceeding  had  been  adopted  in 
Scotland.  There  had  been  no  direct  decision  as  to  the  right ; 
yet  it  was  distinctly  stated  that  in  more  than  one  case  such 
had  been  the  practice  there.  The  House  expressed  a  strong 
opinion  in  disapprobation  of  such  a  practice  ;  and  observa- 
tions were  made  which  it  might  have  been  supposed  would 

have  led  to  a  deliberate  consideration  in  the  Court  of 
*514   Session,  whether  such  a  *  practice  was  in  accordance 

with  the  law  of  Scotland,  or  indeed  of  any  civilized 
country. 

It  is  true  that  the  summons  in  this  case  appears  to  have 


(a)  Ante,  Vol.  VI.,  p.  894;  Macl.  &  Rob.  911. 
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been  issued  before  the  case  of  Duncan  v.  Findlater  was  de- 
cided in  this  House,  which  will  account  for  these  proceedings 
not  having  been  stopped  at  once  ;  but  that  does  not  explain 
to  me  how  this  point  came  to  be  overlooked  in  the  course  of 
the  subsequent  proceedings  in  the  cause.  Only  one  of  the 
Judges,  Lord  Mackenzie,  directed  his  attention  to  the  matter, 
and  he  said,  "In  my  view,  I  should  have  had  difficulty  in 
giving  an  opinion  that  damages  were  due  either  by  the  parties 
who  rejected  the  pursuer  personally,  or  out  of  the  funds  of 
the  institution.  The  latter  is  not,  I  think,  asked,"  —  this  is 
a  mistake,  for  the  only  damages  to  be  paid  must  have  been 
paid,  if  at  all,  out  of  the  trust  fund,  —  "  and  I  should  have 
great  difficulty  indeed  to  adopt  it,  for  I  do  not  think  it  is  in 
the  power  of  the  governors  to  cause  such  an  application  of  the 
funds  by  any  act  of  theirs."  That  learned  Judge  here  took 
a  correct  view  of  what  was  the  duty  of  the  trustees,  and  how 
inconsistent  with  that  duty  it  would  have  been  for  the  Court 
to  adopt  a  different  rule,  and  to  direct  payment  of  damages 
out  of  the  trust  fund. 

Mr.  Turner  has  referred  to  the  practice  which  has  in  some 
cases  existed  in  this  country,  and  which,  he  argues,  justifies 
this  mode  of  proceeding  in  Scotland.  It  is  true  that,  in  some 
cases  where  great  hardships  would  be  worked  by  too  rigidly 
enforcing  a  trust,  as  in  turning  out  an  individual  from  a 
charity  to  which  he  had  been  elected,  the  Court  does  not 
direct  his  exclusion,  but  permits  him  to  retain  the  benefit, 
and  only  secures  the  strict  administration  of  the  fund  at  the 
next  vacancy.  This  is  sometimes  done  on  account  of  par- 
ticular hardships  in  the  individual  case ;  but  this  is  a  very 
different  thing  from  the  Court  actually  interfering  and  direct- 
ing a  breach  of  the  trust.  It  would  be  in  vain  to  search 
the  records  of  *this  country  for  any  judgment  of  a  *515 
Court,  directing  trust  funds  to  be  applied  to  any  pur- 
pose different  from  that  for  which  they  were  originally  given. 
In  the  kind  of  case  referred  to,  the  Court,  merely  from  cir- 
cumstances of  compassion,  abstains  from  any  active  interfer- 
ence. The  reference,  such  as  it  was,  was  certainly  to  a  case 
the '  nearest  like  the  present,  but  that  is  very  far  from  sanc- 
tioning the  course  proposed  to  be  adopted  here. 

[  477  ] 


*515 


CASES  IN  THE  HOUSE  OF  LORDS. 


As  to  the  costs,  the  first  object  of  a  trust  is  to  indemnify 
those  who  administer  it  against  any  costs  properly  incurred 
in  its  administration.  In  cases  where  another  party  is  in  the 
wrong,  as  where,  for  instance,  if  such  an  improbable  case  can 
be  presumed,  the  Attorney-General  files  an  improper  informa- 
tion, such  as  an  information  without  a  relator,  the  Court 
would  give  the  trustees  costs  out  of  the  fund.  But  there  the 
proceeding  would  be  to  reimburse  the  trustee  costs  which  he 
had  properly  incurred,  such  reimbursement  being  in  fact  the 
first  trust  to  be  executed.  But  here  the  Court  is  asked  to 
award  damages  to  this  individual  —  damages  to  be  given  out 
of  the  trust  funds  —  to  the  prejudice  of  other  persons  who 
would  be  entitled  to  those  funds  if  they  were  not  so  improp- 
erly diverted. 

Finding,  as  I  do,  that  there  is  no  direct  authority  in  the 
law  of  Scotland  for  allowing  damages  in  a  case  of  this  sort  to 
be  taken  out  of  trust  funds,  a  matter  very  clearly  settled  in 
the  case  of  Duncan  v.  Findlater^  (^a)  and  feeling  convinced 
that  so  to  allow  them  would  be  itself  a  breach  of  duty,  I  am 
of  opinion  that  it  is  the  duty  of  this  House  to  discountenance 
the  practice,  and  to  decide  the  case  on  a  ground  so  perfectly 
clear  and  free  from  doubt  as  this  is. 

The  findings  of  the  Lord  Ordinary  on  the  reclaiming  note 
present  the  only  difficulty,  but  it  is  not  one  of  any 
*  516  *  serious  kind.  They  are  very  innocent  findings.  They 
merely  declare  the  eligibility  of  the  pursuer.  On  that 
there  is  no  doubt.  He  was  fatherless,  he  had  some  qualifica- 
tion, and  the  question  was  whether  he  was  entitled  at  all 
events  to  admission  before  other  claimants.  As  he  was  not 
admitted,  the  question  is  whether  he  is  to  get  damages  out  of 
the  trust  fund  ?  If  not,  he  cannot  get  any  thing  at  all.  This 
finding  was  not  brought  before  the  Inner  House  for  discus- 
sion, but  it  has  been  brought  here.  It  is  not  necessary  to 
decide  on  the  competency  of  the  appeal  upon  the  other  points, 
for  they  do  not  touch  the  ground  on  which  the  decision  of 
this  House  must  ultimately  turn.  It  is  not  important  whether 
the  Lord  Ordinary  was  right  or  wrong  in  holding  the  pursuer 


(a)  Ante,  Vol.  VI.,  p.  894;  Macl.  &  Rob.  911. 
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not  to  have  a  vested  interest  in  the  funds  of  the  charity,  so  as 
to  exclude  the  governors  of  the  hospital  from  exercising  any 
discretion  as  to  his  claim,  for  there  is  another  ground  on  which 
we  must  come  to  the  same  conclusion  —  as  the  pursuer's 
only  remedy  in  this  suit  would  have  been  the  payment  of 
damages  from  the  trust  fund,  which  was  not  in  any  manner 
liable  to  make  such  a  payment,  the  suit  itself  proposed  the 
attainment  of  no  lawful  end,  and  the  defenders  ought  to  have 
been  assoilzied  from  the  conclusions  of  the*  summons. 

Lord  Brougham. — I  entirely  take  the  same  view  of  this 
subject  as  my  noble  and  learned  friend.  It  is  true  that  it 
does  not  appear  that  this  claim  is  in  form  against  the  trust 
fund,  but  it  is  equally  clear  that  in  fact  it  is  so.  There  is  in 
the  summons  a  careful  suppression  of  the  names  of  indi- 
viduals. The  feoffees  are  not  named,  but  they  are  proceed^ed 
against  as  feoffees  of  the  trust  and  governors  of  the  hospital, 
and  in  that  character  alone.  The  thing  done,  which  is  made 
the  subject  of  complaint  in  this  suit,  is  done  by  the  majority 
of  a  body  of  persons  having  power  to  bind  the  mi- 
nority. Then  you  are  asked  *  to  give  damages,  if  *  517 
damages  are  due  at  all,  not  against  the  majority, 
the  wrong-doers  alone,  but  against  the  whole  as  a  corporate 
body, — against  those  who  dissented  from  the  majority;  in 
other  words,  against  the  trust  fund,  which  the  whole  body 
has  the  duty  to  administer.  This  alone  was  in  the  contem- 
plation of  the  summons.  The  charge  is,  that  the  governors 
of  the  hospital  have  illegally  and  improperly  done  the  act  in 
question  ;  and  therefore  because  the  trustees  have  violated  the 
statute,  therefore  —  what?  not  that  they  shall  themselves  pay 
the  damages,  but  that  the  trust  fund  which  they  administer 
shall  be  made  answerable  for  their  misconduct.  The  finding 
on  this  point  is  wrong,  and  the  decree  of  the  Court  below  as 
to  the  damages  must  be  reversed.  That  being  so,  there  is  no 
occasion  to  inquire  whether  the  interlocutor  of  Lord  MoN- 
CREiFF  is  in  other  respects  right,  for  this  error  goes  to  the  very 
root  of  the  whole  action.  We  must  reverse  that  part  which 
was  not  reclaimed  against  to  the  Inner  House,  but  which  is 
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now  brought  before  us.  It  is  much  to  be  regretted,  though 
the  suit  was  instituted  before  the  case  of  Duncan  v.  Findlater 
was  decided,  that  that  Court  did  not,  when  that  case  had  been 
decided,  pay  attention  to  that  decision,  which  authoritatively 
lays  down  the  law.  It  was  not,  however,  for  the  first  time 
that  that  case  laid  down  the  law,  for  there  was  not  any  old 
case  showing  that  the  law  was  what,  at  that  time,  the  Court 
of  Session  stated  it  to  be.  It  would  have  been  better  had 
the  Court  paid  more  attention  to  the  high  authority  of  that 
case  as  decided  in  this  House,  than  here  appears  to  have  been 
paid  to  it. 

Lord  Campbell.  —  I  am  of  opinion  that  on  the  14th  Feb- 
ruary, 1843,  when  this  interlocutor  was  pronounced,  the 
Court  ought  to  have  dismissed  this  action  :  it  could  confer 
no  benefit  upon  the  pursuer  at  that  time,  unless  by  the 
recovery  of  damages.  The  Inner  House  remitted  the 
*  518  *  case  to  the  Lord  Ordinary  for  the  purpose  of  assess- 
ing the  amount  of  damages,  so  that  the  Judges 
of  the  Inner  House  must  have  been  of  opinion  when  that 
remit  was  made,  that  damages  in  the  manner  prayed  by  the 
summons  might  be  recovered.  I  cannot  help  feeling  great 
astonishment  that  such  a  notion  should  have  prevailed  in 
Scotland.  It  seems  to  have  been  thought,  that  if  charity 
trustees  are  guilty  of  a  breach  of  trust,  the  persons  damni- 
fied thereby  have  a  right  to  be  indemnified  out  of  the  trust 
funds.  That  is  contrary  to  all  reason,  and  justice,  and  com- 
mon sense.  Such  a  perversion  of  the  intention  of  the  donor 
would  lead  to  most  inconvenient  consequences.  The  trustees 
would  in  that  case  be  indemnified  against  the  consequences 
of  their  own  misconduct,  and  the  real  object  of  the  charity 
would  be  defeated.  If  there  has  been  a  wrong  committed  by 
the  charity  trustees,  if  there  has  been  a  damnum  cum  injuria, 
an  action  can  be  maintained,  aye,  even  against  the  members 
of  a  court  —  we  held  that  in  the  Auchterarder  Case  (a)  — 

(a)  Ferguson  v.  Kinnoul,  ante^  Vol.  IX.,  p.  251  [and  cases  in 
note  (1)]. 
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that  the  ministers  who  disobeyed  the  mandate  of  this  House, 
were  liable  to  pay  damages  to  the  person  whom  their  mis- 
conduct had  damnified ;  but  if  there  had  been  trust  funds  in 
the  hands  of  those  ministers,  those  funds  would  not  have 
been  answerable.  Damages  are  to  be  paid  from  the  pocket 
of  the  wrong-doer,  not  from  a  trust  fund.  A  doctrine  so 
strange  as  the  Court  below  has  laid  down  in  the  present  case, 
ought  to  have  been  supported  by  the  highest  authority. 
There  is  not  any  authority,  not  a  single  shred,  here  to  sup- 
port it.  No  foreign  or  constitutional  writer  can  be  referred 
to  for  such  a  purpose.  The  only  reference  made  is  to  an 
understanding  said  to  prevail  in  the  Scotch  Courts,  and  this 
understanding  is  itself  referred  to  a  case  said  to  be  analogous, 
but  that  was  a  case  in  which  a  feeling  of  compassion 
prevented  the  Court  from  *  strictly  enforcing  the  rules  *  519 
of  law.  The  case  of  Duncan  v.  Findlater  (a)  is  di- 
rectly in  point :  that  decision  gave  universal  satisfaction, 
and  the  mistaken  practice  which  it  overthrew  has  since  been 
universally  scouted.  It  is  to  be  hoped  that  we  shall  never 
again  hear  of  a  decision  like  the  present,  contrary  to  reason, 
sense,  and  justice,  and  which  is  wholly  unsupported  by  au- 
thority, and  is  contrary  to  the  law  of  Scotland.  That  being 
so,  the  damages  claimed  here  the  pursuer  cannot  obtain,  and 
if  so,  he  cannot  derive  any  advantage  in  this  form  of  action, 
and  consequently  it  ought  not  to  have  been  instituted  or  not 
allowed  to  proceed.  On  these  grounds,  I  am  of  opinion  that 
we  must  reverse  the  decree  of  the  Court  of  Session,  and  pro- 
nounce the  judgment  which  ought  to  have  been  pronounced 
in  February,  1843. 

Lord  Cottenham  proposed,  and  the  Lords  agreed  to  the 
following  order :  — 

That  the  interlocutor  of  the  Lords  of  the  second  division  of 
I  the  Court  of  Session  complained  of  in  this  appeal,  be  and  the 
[same  is  hereby  reversed,  and  that  the  interlocutor  of  the  Lord 
[Ordinary  be  varied  by  inserting  the  following  words  :  "  But 

(o)  Ante,  Vol.  VI.,  p.  894;  Macl.  &  Kob.  911. 
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in  respect,  that  the  pursuer's  case  was  under  the  circum- 
stances reduced  to  a  question  of  damages,  and  that  the  only- 
damages,  if  any,  which  could  be  recovered  by  the  pursuer, 
would  be  to  be  paid  out  of  the  trust  funds,  to  which  such 
funds  were  not  in  any  respect  liable  :  therefore  assoilzies  the 
defenders  accordingly." 


*  520  *  DARLEY  v.  THE  QUEEN. 

1845. 

Henry  Farran  Darley  Plaintiff  in  Error. 

The  Queen,  at  the  Relation  of  Robert  )  j)^fQr^^fjf^^^  Error 
Kinahan  ) 

Office.    Quo  Warranto. 

A  proceeding  by  information  in  the  nature  of  quo  warranto  will  lie  for 
usurping  any  office,  whether  created  by  Charter  of  the  Crown  alone, 
or  by  the  Crown  with  the  consent  of  Parliament,  provided  the  office  be 
of  a  public  nature  and  a  substantive  office,  and  not  merely  the  function 
or  employment  of  a  deputy  or  servant  held  at  the  will  and  pleasure 
of  others. 

The  office  of  treasurer  of  the  public  money  of  the  county  of  the  city  of 
Dublin  is  an  office  for  which  an  information  in  the  nature  of  a  quo 
warranto  will  lie.^ 

May  2-7;  July  1,  1845.    May  19,  1846. 

This  was  a  writ  of  error  on  a  judgment  in  the  Exchequer 
Chamber  in  Ireland,  affirming  a  judgment  of  the  Queen's 
Bench  there  in  the  case  of  an  information  in  the  nature  of  a 
quo  warranto  filed  against  the  holder  of  the  office  of  treasurer 
of  the  county  of  the  city  of  Dublin. 

This  office  having  become  vacant  by  the  death  of  the  late 
treasurer,  a  meeting  was  held  on  the  2d  of  April,  1836,  for 
the  purpose  of  electing  a  new  treasurer.    The  plaintiff  in 


»  See  Smyth  v.  Darley,  2  H.  L.  Gas.  789. 
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error  and  William  Smyth,  Esq.,  were  the  only  candidates. 
The  Act  49  Geo.  3,  c.  20,  directs  that  the  election  shall  be 
made  by  the  board  of  magistrates  of  the  comity  of  the  city 
of  Dublin.  The  magistrates  of  the  county,  prior  to  the 
enactment  of  the  Statute  of  48  Geo.  3,  c.  140,  consisted  solely 
of  the  aldermen  of  the  city  of  Dublin.  By  that  Act  it  was 
directed  that  certain  police  magistrates  should  be  appointed 
for  the  county  of  the  city  of  Dublin ;  and  it  was  provided, 
that  they  should  be  deemed  and  held  to  be  justices 
of  the  peace  to  all  intents  whatsoever.  *  The  police  *  521 
magistrates  had  not,  however,  claimed  to  vote  at  a 
prior  election  of  a  treasurer,  and  the  lord  mayor  who  held 
the  meeting  for  this  election,  did  not  convene  or  summon  any 
magistrates  save  the  aldermen.  Five  out  of  the  eight  police 
magistrates,  however,  attended  the  meeting,  without  being 
summoned,  and  claimed  a  right  to  vote  at  the  election,  and 
they  respectively  tendered  their  votes  for  the  plaintiff  in 
error.  The  lord  mayor  refused  to  receive  their  votes,  and 
Mr.  Smyth,  having  a  majority  of  the  votes  of  the  aldermen, 
was  declared  by  the  lord  mayor  to  be  duly  elected,  and  imme- 
diately entered  into  the  required  recognizances.  The  plaintiff 
in  error,  conceiving  himself  aggrieved  by  the  lord  mayor's 
decision  as  to  the  right  of  the  police  magistrates  to  vote,  ap- 
plied for,  and  obtained  an  information  in  the  nature  of  a  quo 
,  ivarranto  to  be  exhibited  on  behalf  of  the  Queen,  and  at.  the 
relation  of  the  plaintiff  in  error,  in  the  Court  of  Queen's 
Bench  of  Ireland,  on  the  7th  of  May,  1836,  and  on  the  26th 
of  November,  1838,  that  Court,  being  of  opinion  that  the 
votes  of  the  police  magistrates  had  been  improperly  refused 
by  the  lord  mayor,  pronounced  judgment  of  ouster  against 
Mr.  Smyth,  (a)  On  the  31st  of  January  following,  the  plain- 
tiff in  error  applied  to  the  Court  for  a  rule  to  show  cause  why 
a  writ  of  mandamus  should  not  issue  to  the  lord  mayor  of 
Dublin,  to  command  him  to  convene  the  board  of  magistrates, 
as  directed  by  the  49  Geo.  3,  c.  20,  and  declare  the  plaintiff 
in  error  treasurer.  (5)    The  lord  mayor  showed  cause  against 


(a)  1  Jebb  &  Syme's  Eep.  164. 
\h)  1  Jebb  &  Syme's  Kep.  438. 
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the  writ,  and  set  forth  the  proceedings  which  had  taken  place 
at  the  meeting  held  on  the  2d  of  April,  1836,  and,  in  addition 
to  another  point  (not  now  necessary  to  be  adverted  to), 
showed,  as  cause  against  the  conditional  mandamus^  the 
meeting  of  that  day  had  not  been  duly  convened,  for  that  the 

three  police  magistrates,  who  were  absent  from  the  said 
*  522  meeting,  were  then  living,  and  notwithstanding,  *had 

not  been  summoned  or  convened,  but  he  neglected  to 
add  that  they  were  within  summons.  In  consequence  of  this 
neglect,  the  Court,  considering  the  other  reason  insufficient, 
held  the  return  bad,  and  issued  a  peremptory  mandamus  to 
the  lord  mayor,  directing  him  to  convene  the  board  of  magis- 
trates, and  thereat  to  declare  the  plaintiff  in  error  treasurer 
of  the  public  money  of  the  city  of  Dublin,  and  to  accept  his 
recognizances  ;  but  the  Court  in  awarding  the  peremptory 
mandamus  expressly  declared  that  it  did  not  thereby  mean  to 
conclude  the  rights  of  Mr.  Smyth  (who  had  been,  as  before 
mentioned,  ousted)  in  case  he  should  be  advised  to  make  an 
application  for  a  quo  warranto  against  the  plaintiff  in  error,  (ct) 
A  meeting  of  the  board  of  magistrates  was  accordingly  con- 
vened and  met  upon  the  22d  day  of  June,  1839,  and  the 
plaintiff  in  error  was  then  and  there  declared  treasurer,  and 
afterwards  entered  into  the  required  securities. 

On  the  16th  November  following,  Mr.  Kinahan,  the  relator 
in  the  present  information,  obtained  a  rule  for  leave  to  file  an  , 
information  in  the  nature  of  a  quo  warranto  against  the  plain- 
tiff in  error.  On  the  28th  day  of  January,  1840,  the  plaintiff 
in  error  showed  cause  against  the  rule,  and  the  Court,  after 
a  lengthened  argument  on  behalf  of  the  plaintiff  in  error, 
made  the  rule  absolute ;  (5)  and  on  the  27th  of  May  in  that 
year  the  present  information  was  filed  by  the  defendant  in 
error. 

To  this  information  the  plaintiff  in  error  pleaded  seven 
pleas.  The  five  first  pleas  alleged  matters  to  which  it  is  not 
necessary  to  advert  as  the  judgment  of  the  House  proceeded 
entirely  on  the  question  raised  by  the  sixth  plea.  That  plea 
alleged  in  effect  that  the  office  of  treasurer  of  public  money 


(a)  1  Jebb  &  Syme,  164. 
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of  the  county  of  the  city  of  Dublin,  is  not  an  office 

for  usurpation  of  which  the  said  *  information  in  the  *  523 

nature  of  a  quo  warranto  ought  to  have  been  brought 

or  could  be  sustained.    To  the  sixth  and  seventh  pleas  the 

defendant  in  error  demurred. 

Previously  to  the  33  Geo.  2,  treasurers  of  the  public  money 
in  Ireland  appear  to  have  been  elected  or  appointed  by  the 
justices  of  the  peace  of  the  respective  counties  and  counties 
of  cities,  and  such  authority  to  elect  and  the  mode  of  election 
were  derived  from  usage,  and  not  from  any  legislative  pro- 
vision. A  statute  was  passed  in  the  last-mentioned  year 
(33  Geo.  2,  c.  13),  which,  after  reciting  "  that  doubts  had 
arisen  concerning  the  manner  of  appointment  of  treasurers  of 
counties,"  provided  that  whenever  a  vacancy  should  happen 
by  death,  misbehaviour,  or  resignation  of  a  county  treasurer, 
the  justices  of  the  county  in  which  such  vacancy  should  occur, 
should  appoint  a  proper  person  to  be  treasurer,  and  that  the 
person  so  appointed  should  enter  into  a  recognizance  for 
1000/.,  and  procure  two  sufficient  sureties,  who  should  bind 
themselves  in  500L  each  for  his  good  conduct  in  the  office, 
and  his  justly  accounting  for  all  public  moneys  received  by 
him."  The  provisions  of  this  statute  were  varied  by  the  Act 
13  and  14  Geo.  3,  c.  18,  which  confined  the  right  of  voting 
on  the  election  of  treasurers  to  justices  of  the  peace  having  a 
freehold  estate  of  lOOZ.  a  year,  and  directed  that  seven  jus- 
tices so  qualified  should  be  present  at  every  election.  The 
latter  Act  also  provided  that  if  any  treasurer  should  be  con- 
victed either  by  indictment  or  presentment  of  any  of  the 
several  frauds,  neglects,  or  offences  particularly  specified  in 
the  Act,  he  should  be  fined  and  dismissed  from  his  office,  and 
be  rendered  incapable  of  being  again  appointed  treasurer  for 
any  county  in  Ireland.  It  also  raised  the  amount  in  which 
the  treasurer  and  his  two  sureties  were  to  be  bound  from 
lOOOL  to  10,000Z.  for  the  treasurer,  and  from  500Z.  to  oOOOL 
for  each  surety,  and  further  provided  that  the  Court  of 
Queen's  Bench  in  Dublin,  and  the  *  Judges  of  assize  *  524 
in  the  other  counties  should,  if  so  required  by  the 
grand  jury  of  any  county  in  Ireland,  examine  the  treasurer 
of  that  county  as  to  the  continued  solvency  of  his  sureties, 
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and  if  the  treasurer  should  refuse  to  be  examined,  or  upon 
being  so  required,  fail  or  neglect  to  procure  other  sureties,  or 
another  surety,  the  Judge  who  required  him  to  answer  or  to 
procure  the  other  sureties  or  surety,  should  dismiss  him  from 
his  office  of  treasurer. 

The  last-mentioned  Act  was  the  legislative  provision  in 
force  for  the  appointment  of  county  treasurers  in  Ireland, 
and  the  regulation  of  the  office,  when  the  herein  after  men- 
tioned statute  of  49  Geo.  3,  c.  20,  was  passed  for  "the 
better  regulation  of  the  mode  of  election  and  office  of  treas- 
urer of  the  public  money  of  the  county  of  the  city  of  Dub- 
lin." 

The  corporation  of  the  city  of  Dublin  is  a  corporation  by 
prescription,  and  the  only  justices  of  the  peace  for  that  city  or 
for  the  county  of  the  city  of  Dublin,  until  the  Act  of  48  Geo.  3, 
c.  140,  was  passed  (which  provided  for  the  appointment  of 
magistrates  of  police),  were  members  of  the  corporation.  A 
charter  of  the  1  Geo.  2,  had  provided  that  all  the  aldermen 
who  had  been  lord  mayors  of  the  city  should  be  justices  of 
the  peace  for  the  county  of  the  city,  and  the  Act  33  Geo.  2, 
c.  16,  §  18,  added  to  the  number  of  magistrates  by  providing 
that  all  the  aldermen  and  the  sheriffs  of  the  city  should  be 
justices  of  the  peace  for  the  county  of  the  city. 

The  treasurer  of  the  public  money  appears  at  all  times  to 
have  been  elected  by  the  justices  of  the  county  of  the  city, 
and  consequently  solely  by  the  aldermen,  or  aldermen  and 
sheriffs,  and  his  recognizance  and  the  bonds  executed  by  his 
sureties  were  passed  to  the  lord  mayor ;  and  that  officer  also 
presided  at  the  election  of  the  treasurer.  The  duties  to  be 
performed  by  the  treasurer  were  solely  within  the  dis- 
*  525  trict  over  which  the  jurisdiction  of  *  the  corporation 
extended,  and  the  treasurer  appears  to  have  been  in 
every  respect  identified  with  the  corporation,  and  to  have 
derived  his  authority  solely  from  that  body. 

The  first  statute  which  expressly  refers  to  the  election  of 
the  treasurer  of  the  public  money  of  the  county  of  the  city 
of  Dublin  is  the  13  &  14  Geo.  3,  c.  34,  which  provides,  that 
if  the  grand  jury  of  the  county  of  the  city  of  Dublin  and 
the  Court  of  King's  Bench  shall  not  approve  of  the  security 
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given  by  the  treasurer  at  quarter  sessions,  or  if  no  security 
shall  have  been  there  given,  the  treasurer  shall,  at  the  term 
for  the  city  following  his  election,  bind  himself  by  recogniz- 
ance in  the  sum  of  10,000?.,  and  procure  two  sureties,  to  be 
approved  of  by  the  grand  jury  and  Court  of  King's  Bench, 
who  shall  bind  themselves  jointly  and  severally  in  the  same 
sum,  the  condition  of  such  recognizances  being  that  the  treas- 
urer shall  well  and  truly  execute  his  office  of  treasurer  of  the 
public  money,  and  truly  account  for  all  sums  which  shall  come 
to  his  hands;  and  the  Act  further  provides,  that,  in  case  the 
treasurer  shall  neglect  to  give  the  recognizances,  or  procure 
the  sureties,  he  shall,  by  such  neglect  or  omission,  vacate  his 
office  ;  and  that  the  justices  of  the  peace  for  the  said  county, 
at  the  next  quarter  sessions,  shall  proceed  to  the  election  of 
a  new  treasurer.  The  Act  of  the  26  Geo.  3,  c.  14,  §  67,  re- 
duced the  amount  in  which  the  treasurer  and  his  sureties  were 
respectively  to  bind  themselves  from  10,000/.  to  2000?.  The 
subsequent  Statute  of  33  Geo.  3,  c.  56,  contains  various  pro- 
visions in  relation  to  the  duties  of  the  treasurer,  and  particu- 
larly directs,  by  the  fourth  section,  that  he  shall  applot  and 
assess  on  the  several  parishes  in  the  said  city  and  the  county 
thereof,  such  public  mone}^  as  shall,  from  time  to  time,  be 
presented,  to  be  raised  by  the  grand  juries,  and  insert  in 
warrants  the  said  applotment  and  assessment,  and  the  uses 
for  which  the  sums  of  money  are  respectively  raised;  and 
the  lord  mayor  is  required  and  directed  to  sign  the  said 
warrants,  and  cause  *  the  same  to  be  delivered  to  the  *  526 
churchwardens  of  the  several  parishes  of  the  said  city 
"  as  has  been  from  time  immemorial  accustomed ;  "  but  the 
Act  contains  no  provision  for  the  election,  appointment,  or 
dismission  of  the  treasurer. 

The  last-mentioned  Act  was  followed  by  the  Statute  49 
Geo.  3,  c.  20,  which  is  the  regulating  statute  as  to  the  appoint- 
ment and  office  of  treasurer  of  the  pulic  money  of  the  county 
of  the  city  of  Dublin. 

This  Act  (sect.  2)  recited  that  doubts  had  arisen  whether 
the  treasurer  should  not  be  elected  in  the  manner  prescribed 
by  the  herein  before  mentioned  Act  of  the  13  and  14  Geo.  3, 
c.  18,  and  number  of  justices  of  the  peace  for  the  said  county 
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and  of  the  several  persons  who  had  served  as  lord  mayor, 
being  usually  persons  in  trade,  it  could  scarcely  happen  that  a 
sufficient  jiumber  of  persons,  qualified  as  directed  by  that  Act, 
confirmed  the  election  theretofore  made  by  the  magistrates  of 
the  said  city  of  the  then  treasurer. 

The  third  section  thus  provides  for  the  election  of  the 
treasurer:  "Whenever  the  treasurership  of  the  city  of  Dub- 
lin shall  be  vacant  by  the  death,  resignation,  removal,  or 
dismission  of  the  present  or  any  future  treasurer,  the  lord 
mayor  of  the  said  city,  for  the  time  being,  shall,  within 
twenty-one  days  after  such  vacancy,  convene  the  board  of 
magistrates  of  the  county  of  the  said  city  of  Dublin,  to  meet 
at  the  Sessions  Court  in  the  said  city,  between  the  hours  of 
twelve  in  the  forenoon  and  two  in  the  afternoon,  and  then 
and  there,  by  the  majority  of  votes  of  such  magistrates  as 
shall  be  present  (notwithstanding  any  want  of  qualification 
mentioned  in  the  said  recited  Act,  made  in  the  thirteenth  and 
fourteenth  years  of  the  reign  of  his  present  Majesty),  shall 
proceed  to  elect  a  fit  and  sufficient  person  to  be  treasurer  of 
the  said  city  of  Dublin,  and  at  such  meeting,  the  said  lord 

mayor,  or,  in  his  absence,  the  senior  magistrate  present 
*  527   shall  preside  as  *  chairman,  and  shall  take  the  votes  of 

the  other  magistrates,  and  shall  not  himself  give  his 
vote,  except  in  the  case  of  equality  of  voices."  It  then 
declared  that  the  treasurer  should  enter  into  his  own  rec- 
ognizance for  5000?.,  and  procure  two  sureties,  who  should 
severally  bind  themselves  in  half  that  sum,  the  condition  of 
such  recognizances  being,  that  the  treasurer  should  duly 
account  in  the  manner  provided  in  the  Act,  and  duly  and 
faithfully  discharge  the  duties  of  his  said  office.  It  provided 
that  unless  the  sureties  should  make  the  affidavit  as  to  sol- 
vency required  by  the  Act,  the  election  should  be  void,  and 
a  subsequent  one  be  had.  Power  was  given  to  the  Judges 
of  the  Court  of  King's  Bench,  in  case  the  Court  should  be 
required  by  the  grand  jury  of  the  county,  or  otherwise,  on 
sufficient  cause,  to  examine  the  treasurer  or  any  other  person 
or  persons  as  to  the  continued  solvency  of  the  sureties,  and 
generally  as  to  any  act  relative  to  the  said  office  ;  and  if  the 
said  Court  apprehended  that  either  or  both  the  sureties  was 
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or  were  dead,  or  insufficient,  and  the  treasurer  did  not  pro- 
cure some  other  surety  or  sureties  in  the  place  of  the  one  or 
both  objected  to  by  the  Court,  or  if  the  Court  should  other- 
wise see  sufficient  cause,  it  was  directed  and  required  to 
dismiss  the  treasurer  from  his  office.  The  Act  subsequently 
fixed  the  amount  of  salary  of  the  treasurer,  and  provided  for 
his  making  oath  before  one  of  the  Judges  of  the  Court  of 
King's  Bench,  at  each  term,  as  to  the  amount  of  public  money 
received  by  him,  and  made  certain  provisions  for  the  collec- 
tion of  public  moneys,  and  the  application  of  certain  sums 
for  particular  purposes. 

There  were  several  questions  argued  before  the  Court  of 
Queen's  Bench,  and  afterwards,  on  error,  before  the  Court 
of  Exchequer  Chamber,  and  all  of  them  were  raised  for 
discussion  on  the  writ  of  error  brought  to  this  House. 
The  case  was  twice  argued  before  this  House,  but  the  first 
argument  was  not  completely  heard,  as  the  Lords 
*  intimated  a  wish  that  the  case  should  be  argued  in  *  528 
the  presence  of  the  Judges.  Their  Lordships,  at  the 
same  time,  desired  that  the  arguments  should  be  confined  to 
the  question  whether  the  office  of  treasurer  of  the  public 
money  for  the  county  of  the  city  of  Dublin  was  an  office 
for  which  an  information  in  the  nature  of  a  quo  warranto 
would  lie. 

The  Judges  who  attended  the  hearing  of  the  case  were 
Lord  Chief  Justice  Tindal;  Justices  Patteson,  Williams, 
Coleridge,  Coltman,  Maule,  Wightman,  and  Creswell  ; 
and  Barons  Parke,  Alderson,  and  Platt. 

Mr.  Serjeant  Manning  and  Mr,  J.  Henderson.,  for  the 
plaintiff  in  error.  —  The  question  is,  whether  the  office  of 
treasurer  of  the  county  of  the  city  of  Dublin  is  such  an 
office  as  that  an  information  in  the  nature  of  quo  ivarranto 
will  lie  for  it?  If  not,  the  judgment  of  the  Court  below 
must  be  reversed. 

The  office  of  treasurer  of  the  city  of  Dublin  is  not  a  cor- 
porate office,  nor  is  it  an  office  invested  with  a  public  trust  or 
iwith  the  exercise  of  any  royal  authority,  and  if  so,  no  quo 
warranto  will  lie.  It  is  like  the  office  of  treasurer  of  a 
I  [  489  ] 


*528 


CASES  IN  THE  HOUSE  OP  LORDS. 


county,  an  office  subject  to  the  justices  of  the  county,  and 
is  not  of  that  class  of  offices  for  which  such  a  proceeding  is 
maintainable.  The  party  complaining  might  have  had  a  writ 
of  assize,  or  might  have  effectually  tried  the  title  to  the 
office  by  means  of  an  action  for  money  had  and  received. 
An  office  like  this,  which  is  a  mere  ministerial  office,  would 
not  be  the  subject  of  a  quo  warranto  in  this  country:  The 
King  v.  the  Trustees  of  Herefordshire ;  Qa')  nor  would  the 
offices  of  governors  and  directors  of  a  parish  for  the  poor 

and  the  watch  :  The  King  v.  Ramsden  ;  (5)  nor  those 
*  529   of  parish  trustees :  The  *  King  v.  Hanley,  (c)  The 

true  rule  as  to  cases  in  which  this  proceeding  is  main- 
tainable, is  laid  down  by  Lord  Ken  yon  in  The  King  v.  Shep- 
herd^ (c?)  where  it  was  said,  "  this  was  not  a  usurpation  on 
the  rights  or  prerogatives  of  the  Crown,  for  which  only  the 
old  writ  of  quo  warranto  lay ;  and  an  information  in  the  nature 
of  a  quo  warranto  could  only  be  granted  in  such  cases."  The 
office  is  not  one  which  is  invested  with  any  public  trust  or 
authority. 

[Lord  Brougham.  —  But  is  the  rule  as  to  offices  in  respect 
of  which  an  information  in  the  nature  of  a  quo  warranto  will 
lie  so  confined  ?  Do  not  offices  relating  to  the  administration 
of  justice,^  to  the  exercise  of  any  rights  of  the  Crown,  or  of 
any  corporation  authority,  or  those  of  making  returns  in  the 
cases  of  elections  of  members  of  Parliament,  likewise  come 
within  the  class  of  cases  subject  to  these  informations  ?] 

They  may  do  so,  but  this  office  does  not  fall  within  any  one 
of  those  descriptions.  An  information  in  the  nature  of  a  quo 
warranto  is  a  severe  proceeding,  and  therefore  is  not  favoured 
by  the  law.  It  is  contrary  to  all  ordinary  rules  of  proceeding 
in  matters  of  possession  to  treat  the  person  in  possession  as 
not  rightly  so.  The  ordinary  rule  of  law  is  potior  est  conditio 
possidentis.  It  is  clearly  the  right  of  the  Crown  to  be  pro- 
tected in  the  executive  functions  of  the  government,  and, 

(a)  1  Chit.  Rep.  700.  (6)  3  Ad.  &  El.  456. 

(c)  3  Ad.  &  El.  463,  n.  (d)  4  T.  R.  381. 

*  See  Commonwealth  v.  Fowler,  10  Mass.  290. 
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therefore,  in  any  office  which  relates  to  the  administration  of 
public  justice,  the  Crown  may  have  a  quo  warranto.  The 
stewardship  of  a  Court  leet,  The  King  v.  Hulston^  (^a)  is  an 
office  of  this  kind.  But  the  same  case  shows  that  a  quo 
warranto  will  not  lie  to  the  steward  of  a  Court  baron,  for 
that  office  concerns  only  private  rights.  Where,  therefore, 
the  rights  of  the  Crown  are  not  concerned,  the  quo  warranto 
will  not  lie.  The  mere  importance  of  an  office  will 
not  justify  the  issuing  of  *  a  quo  warranto^  for  the  *  530 
guardians  of  the  poor  are  officers  of  great  importance 
in  a  parish  or  union,  yet  in  The  KingY.  The  Aston  Union^  (5) 
a  writ  of  this  kind  was  refused  'in  respect  of  such  officers. 
The  peculiar  purpose  of  the  process  is  to  vindicate  the  rights 
of  the  Crown.  The  relator  here  does  not  show  that  he  is 
entitled  to  this  process. 

[Lord  Brougham.  —  In  the  case  of  the  trustees  of  White- 
haven Harbour,  The  King  v.  Nicholson^  (<?)  those  persons  were 
held  liable  to  a  quo  warranto^  because  their  office  related  to 
the  exercise  of  a  public  trust.  That  case  is  in  accordance 
with  the  doctrine  as  laid  down  in  Comyns.  (c?)] 

The  case  of  The  King  v.  Nicholson  is  not  fully  nor  satisfac- 
torily reported.  The  extent  of  this  jurisdiction  is  not  so 
large  as  the  general  words  there  used  might  seem  to  imply. 
The  King  v.  Neal  (e)  has  often  been  referred  to  as  showing 
that  an  information  in  the  nature  of  a  quo  warranto  would  lie 
for  the  office  of  Master  of  the  Coopers'  Company,  but  when 
properly  considered,  that  case  appears  merely  to  have  de- 
cided that  there  having  been  a  demurrer  to  the  information, 
the  allegation  in  the  information  that  the  office  was  one  of 
public  trust  must  be  treated  as  confessed  on  the  face  of  the 
pleadings.  That  case,  therefore,  carries  the  rule  no  further 
than  this,  that  for  a  public  office  of  trust  an  information  will 
lie.  Here  the  office  is  not  of  that  kind  ;  it  is  a  mere  ministe- 
rial office,  and  therefore  the  rule  may  be  admitted,  but  it  does 


(a)  Str.  621. 
(c)  Str.  299. 

(e)  Cas.  temp.  Hard.  106. 


(6)  6  Ad.  &  El.  784. 

(d)  Dig.  tit.  Quo  Warranto. 
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not  apply.  The  treasurer  receives  the  money  ordered  by  the 
grand  jury  to  be  levied,  and  pays  it  over,  but  his  power  in 
these  matters  is  defined  and  restricted  by  the  Act  of  Parlia- 
ment, and  the  very  form  of  the  checks  he  has  to  use  is  there 
given. 

The  general  principle  here  contended  for  on  behalf  of  the 
plaintiff  in  error  is,  that  an  information  in  the  nature 
*  531  *  of  a  quo  warranto  will  not  lie,  except  for  some  fran- 
chise usurped  upon  the  Crown,  or  for  the  usurpation 
of  some  franchise  which  can  only  lawfully  be  enjoyed  by 
grant  from  the  Crown.  The  case  of  The  King  v.  The  Justices 
of  Herefordshire  (a)  is  not  only  in  point,  but  is  decisive  upon 
the  question.  There  the  office  was  that  of  a  county  treas- 
urer, and  it  had  been  created  by  Act  of  Parliament,  and  it 
was  held  that  an  information  in  the  nature  of  a  quo  warranto 
would  not  lie.  The  case  of  The  King  v.  Highmore^  (5)  which 
seems  to  be  governed  by  a  different  rule,  is  no  authority  at 
all ;  for  the  judgment  of  the  Court  there  proceeded  expressly 
on  the  ground  that  the  point  might  be  raised  on  error,  and 
therefore  the  Court  would  not  set  aside  the  writ.  In  The 
King  v.  Ramsden^  (c)  an  information  was  refused,  and  that 
case  referred  to,  and  adopted  another  where  a  similar  course 
had  been  pursued,  —  The  King  v.  Hanley.  {d)  In  the  Aston 
Union  Case,  (e)  the  previous  case  of  The  King  v.  Ramsden 
was  expressly  confirmed  ;  and  an  information  was  refused  for 
the  office  of  guardian  of  the  poor.  The  whole  current  of 
modern  authorities  runs,  therefore,  in  one  direction  ;  there  is 
nothing  to  justify  the  decision  in  this  case  which  is  opposed 
to  these  authorities,  and  is  not  in  any  way  excepted  from 
their  operation.  The  judgment  of  the  Court  below  must  be 
reversed. 

Mr.  Napier  and  Mr.  Fleming,  for  the  defendant  in  error.  — 
This  is  an  important  public  office ;  and  if  a  quo  warranto  will 
not  lie,  then  the  party  who  is  unjustly  excluded  from  the 
office  would  be  without  a  remedy.    That  itself  is  a  strong 


{a)  1  Chit.  Rep.  700. 
(c)  3  Ad.  &  El.  456. 
(e)  6  Ad.  &  El.  784. 
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reason  in  favour  of  allowing  the  information.  It  is  not  to  be 
compared  to  the  office  of  the  treasurer  of  a  county. 
The  treasurer  here  assesses  the  *  moneys  to  be  levied,  *  532 
and  is  responsible  for  all  the  disbursements  which  are 
required  for  the  poor  of  Dublin  ;  he  is  elected  under  the 
provisions  of  a  particular  statute,  which  regulates  and  defines 
his  duties.  The  county  treasurer  is  dismissable  at  the  pleas- 
ure of  the  Justices  at  the  general  or  quarter  sessions,  — 12  Geo. 
2,  c.  29,  §  11 ;  but  the  treasurer  of  Dublin  has  a  freehold  office, 
and  the  33  Geo.  3,  c.  56,  §  4  (w^hich  is  adopted  and  confirmed 
by  the  later  statutes),  authorizes  him  to  applet  and  assess 
such  public  money  as  from  time  to  time  shall  be  directed  by 
the  grand  jury  to  be  levied  ;  he  takes  the  recognizances  of  the 
collectors  ;  he  appoints  them,  and  they  pay  the  money  col- 
lected into  his  hands.  Under  the  1  &  2  Vict.,  c.  51,  §§  3,  4, 
and  5,  he  is  to  amend  the  valuation  and  applotment,  and  may 
call  on 'the  grand  jury  for  a  copy  of  the  alterations  made  in 
the  cess,  in  order  to  enable  him  to  perform  this  duty. 

[Lord  Brougham.  —  But  may  not  the  party  complaining 
in  a  case  of  this  kind  bring  an  action  for  intrusion  ?] 

He  may  if  the  other  has  been  elected  to  the  office,  but  that 
will  not  advance  him  in  his  own  claim  to  the  office.  In  every 
respect  this  is  an  office  of  public  trust  and  emolument,  and  it 
is  in  its  nature  permanent.  It  therefore  comes  within  the 
description  of  those  offices  in  which,  for  the  protection  of  the 
interests  of  the  public,  the  Court  of  Queen's  Bench  will 
interfere  by  way  of  information. 

There  is  a  great  distinction  between  a  writ  of  quo  warranto 
and  an  information  in  the  nature  of  a  quo  warranto.  The 
latter  was  not  for  the  protection  of  the  franchises  of  the 
Crown,  for  they  were  protected  by  the  prerogative  informa- 
tion which  could  at  any  time  be  filed  by  the  Attorney-Gen- 
eral in  virtue  of  his  office  ;  but  they  were  allowed  for  the 
purpose  of  protecting  the  interests  of  the  public.  This  dis- 
tinction is  fully  stated  in  The  King  v.  Howell  (ct)  and  in 


(a)  Cas.  temp.  Hard.  248. 

[  493  ] 


*532 


CASES  IN  THE  HOUSE  OP  LORDS. 


*  533  Kyd  on  Corporations,  (a)  It  is  *  there  said  :  "By 
an  examination  of  the  cases,  the  distinction  between 
the  power  of  the  Attorney-General  and  the  Master  of  the 
Crown  Office  seems  to  be  this,  —  that  the  power  of  the  latter 
is'  confined  to  cases  which  concern  the  public  government, 
whereas  the  power  of  the  former  extends  also  to  cases  which 
only  concern  the  private  rights  of  the  Crown."  If  it  can  be 
truly  alleged  that  an  office  is  an  office  which  concerns  the 
public  interest,  and  involves  the  discharge  of  a  public  trust 
and  of  public  duties,  the  minute  nature  of  those  duties  can 
only  raise  the  question  whether  the  circumstances  are  suffi- 
cient to  justify  the  issuing  of  an  information  in  the  nature  of 
a  quo  warranto  against  any  one  who  usurps  the  office,  but  the 
right  to  issue  the  information  cannot  be  doubted.  Wilkes  v. 
The  King^  (5)  The  King  v.  The  Duke  of  Bedford^  (c)  The  King 
V.  Boyles.  (d') 

[Lord  Brougham.  —  But  in  each  of  those  cases  the  parties 
applying  to  the  Court  for  leave  to  file  the  information  show 
the  office  to  be  one  which  concerns  the  administration  of  pub- 
lic justice.] 

The  minute  nature  of  the  duties  of  a  public  office  may  raise 
the  question  of  the  propriety  of  the  Court  granting  leave  to 
file  such  an  information  in  the  particular  case  ;  but  there  can 
be  no  doubt  that  the  Court  has  the  power  to  grant  it.  In 
The  King  v.  Beedle^  (e)  it  was  granted  in  the  case  of  com- 
missioners for  paving  under  a  local  act.  There  the  commis- 
sioners were  elected  by  the  inhabitants  ;  and  that  case  must 
be  considered  as  having  overruled  The  King  v.  Ilanley.  (g) 

[Lord  Brougham.  —  Yet  The  King  v.  Kanley  was  quoted 
and  relied  on  in  The  King  v.  Bamsden,  (K)  where  it  was 

(a)  Pages  416,  417.  (&)  Wilmot's  Notes,  326. 

(c)  1  Barnardiston,  282,  cited  in  The  King  v.  Atwood,  4  Barn.  &  Ad. 
494. 

(rf)  2  Ld.  Raym.  1559  ;  Str.  b36  ;  Fitzg.  82. 
(e)  3  Ad.  &  El.  467.  {g)  3  Ad.  &  El.  463,  n. 

Qi)  3  Ad.  &  El.  456. 
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held  that,  in  a  case  of  that  kind,  an  information 

*  would  not  lie.]  *  534 

That  case  can  hardly  be  treated  as  a  positive  decision.  It 
cannot  be  supported  on  principle.  In  The  King  v.  Francis^  (a) 
it  was  said  that  an  information  in  the  nature  of  a  quo  warranto 
was  a  proceeding  of  a  civil  nature,  and  therefore  the  Court 
granted  a  rule  for  a  new  trial  in  it. 

In  all  the  cases  in  which  the  application  has  been  refused, 
it  has  been  so  solely  upon  the  ground  that,  in  the  discretion 
of  the  Court,  its  interference  in  that  particular  case  was  not 
necessary.  In  The  King  v.  Oann^  (5)  which  was  the  case  of 
the  steward  of  a  court  leet,  the  information  was  refused  by 
the  Court  in  the  exercise  of  its  discretion,  as  the  right  might 
be  tried  in  a  civil  action.  Even  the  case  of  The  King  v. 
Shepherd  ((?)  shows  no  more  than  this  ;  and  no  doubt  where 
there  are  other  means  of  trying  the  title,  the  Court  of 
Queen's  Bench  is  jealous  of  allowing  this  style  of  proceeding. 
The  anonymous  case  in  Barn ardis ton  ((i)  is  to  that  effect.  And 
it  is  always  refused  where  a  party  is  the  servant  of  another. 

[Lord  Campbell.  —  Because  he  has  not  an  estate  in  his 
office.] 

Here  the  treasurer  is  not  the  servant  of  any  body,  and  he 
cannot,  like  the  county  treasurer,  be  dismissed  by  the  J ustices. 
He  is  amenable  only  to  the  Court  of  Queen's  Bench.  In  the 
case  of  The  King  v.  The  Justices  of  Herefordshire^  the  party 
was  merely  the  officer  of  the  justices,  who  had  power  to 
appoint  and  remove  him  at  pleasure.  The  same  observation 
may  be  made  with  regard  to  The  King  v.  The  Corporation  of 
the  Bedford  Level,  (e)  But  even  in  that  case  the  Court  did 
interpose  its  power,  and  grant  a  mandamus  to  the  corpora- 
tion to  swear  in  a  party  elected  to  an  office,  and  did  so  upon 
the  ground  that  there  was  no  other  specific,  or  at 
*  least  no  such  convenient,  mode  of  trying  the  right.  *  535 

(a)  2  T.  R.  484.  (&)  Andrews,  14. 

(c)  4  T.  R.  381.  (c^)  1  Barnardiston,  279. 

(e)  6  East,  356. 
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In  this  case  there  is  no  other  remedy  open  to  the  parties, 
for  the  office  is  full.  For  such  a  reason  an  information  was 
granted  in  The  King  v.  The  Mayor  and  Aldermen  of  Hert- 
ford^ (a)  The  King  v.  The  Mayor  of  Oolehester^  (h')  and  The 
King  v.  Bingham,  (c)  That  is  the  true  principle  on  which 
an  information  in  the  nature  of  a  quo  warranto  may  be  granted; 
and  there  is  not  any  authority  for  a  supposed  distinction 
between  ministerial  and  other  officers.  Kyd  on  Corpora- 
tions, (c?)  Buller's  Nisi  Prius,  (e)  .  Blackstone's  Commenta- 
ries, (^)  and  Tancred  on  Quo  Warranto,  (A)  all  adopt  this 
view  of  the  subject.  In  the  case  of  The  King  v.  Nicholson,  (z) 
an  information  in  the  nature  of  a  quo  warranto  was  granted 
for  usurping  a  power  which  never  had  been  a  franchise  of 
the  Crown,  because,  though  it  was  a  trust  created  by  a  private 
Act  of  Parliament,  it  affected  public  interests.  That  is  a 
very  strong  case.  And  in  the  case  of  The  King  v.  JVeal,  Qc) 
an  information  in  the  nature  of  a  quo  warranto  was  allowed 
in  the  instance  of  the  office  of  master  of  the  Cooper's  Com- 
pany. And  in  The  King  v.  Boyles,  (T)  on  an  objection  to  the 
nature  of  the  office,  and  that  it  was  not  shown  that  the  vill 
was  a  corporate  town,  the  Court  said,  "  if  it  is  alleged  to  be 
an  office  which  concerns  the  public,  that  is  sufficient."  The 
principles  deducible  from  these  authorities  show  that  the 
judgment  of  the  Court  below  is  correct,  and  that  it  ought  to 
be  affirmed. 

Mr.  Serjeant  Manning,  in  reply.  —  The  case  of  The 
*  536  ^King  v.  Neal  (m)  is  no  authority  for  the  other  side ; 

for  there  the  defendant  had  estopped  himself  by  the 
form  of  his  own  demurrer,  from  objecting  that  the  quo  warranto 
would  not  lie.    His  demurrer  was  taken  as  an  admission  that 

(a)  1  Salk.  374;  1  Ld.  Raym.  426. 

(h)  2  T.  R.  259. 

(c)  2  East,  308;  see  also  The  King  v.  McKay,  4  B.  &  Cr.  451. 

{d)  Page  418.  (e)  Page  410. 

{g)  Vol.  III.,  p.  262.  (70  Page  20  et  seq. 

(i)  Str.  299.  (k)  Cas.  temp.  Hardw.  106. 
(Z)  2  Ld.  Raym.  1559;  Str.  836. 

(m)  Cas.  temp.  Hardw.  106. 
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the  office  was  one  for  which  an  information  of  that  kind  was 
maintainable.  The  case  of  The  King  v.  Hall  was  one  relating 
to  the  administration  of  public  justice,  and  that  case  is  there- 
fore inapplicable  to  the  present.  The  rule,  as  stated  in  The 
King  v.  Shepherd^  shows  that  these  informations  must  be 
confined  to  instances  of  usurpations  on  the  rights  of  the 
Crown. 

Lord  Brougham.  —  We  all  feel  that  there  have  been  con- 
flicting decisions  on  this  subject.  The  case  in  Lord  Ray- 
mond (^a}  is  not  clear  at  all ;  for  though  the  Court  talks  of  its 
"  concerning  the  public  government  and  the  administration  of 
public  justice,"  yet  that  general  mode  of  putting  the  matter 
would  let  in  most  cases  now  excluded  by  the  rigorous  prin- 
ciples held  applicable  to  a  quo  warranto.  Then,  again,  the 
case  before  Lord  Hardwicke  (J)  is  certainly  not  reconcilable 
with  the  cases  of  The  King  v.  Ramsden  (jc)  and  The  King  v. 
The  Aston  Union,  (c?) 

The  Lord  Chancellor  framed  a  question  for  the  Judges, 
which  their  Lordships  requested  time  to  consider. 

May  19,  1846. 

Lord  Chief  Justice  Tindal.  —  My  Lords,  in  this  case  your 
Lordships  have  put  the  following  question  to  her  Majesty's 
Judges  ;  viz.,  "  An  information,  in  the  nature  of  a  quo  war- 
ranto^ having  been  granted  for  usurping  the  office  of 
treasurer  of  the  public  money  of  the  county  of  *  the  *  537 
city  of  Dublin,  and  a  judgment  having  been  awarded 
by  the  Court  thereon,  is  such  judgment  —  regard  being  had 
to  the  nature  of  the  office  —  erroneous?"  And,  in  answer 
to  this  question,  I  beg  to  state  that  it  is  the  opinion  of  all  the 
Judges  who  heard  the  argument  at  your  Lordships'  bar,  that 
such  judgment  is  not  erroneous. 

The  mode  of  proceeding  by  information,  in  the  nature  of 
quo  warranto^  came,  no  doubt  in  the  place  of  the  ancient  writ 

(a)  The  King  v.  Boyles,  1  Ld.  Kaym.  1559;  Str.  836;  Fitzgib.  82. 
(&)  The  Kmg  v.  Neal,  Cas.  temp.  Hardw.  106. 
(c)  3  Ad.  &  El.  456.  {d)  6  Ad.  &  El.  784. 
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of  quo  warranto.  This  writ  was  brought  for  property  of,  or 
franchises  derived  from,  the  Crown.  The  earliest  is  to  be 
found  in  the  9  Richard  (Abbreviatio  Placitoram,  p.  21),  and 
is  against  the  incumbent  of  a  church,  calling  on  him  to  show 
quo  warranto  he  holds  the  church.  Then  follow  many  others, 
in  the  time  of  John,  Henry  2,  and  Edward  1,  for  lands,  for 
view  of  frank-pledge,  for  return  of  writs,  holding  of  pleas, 
free  warren,  plein-age  and  prisage  (Abbreviatio  Brevium, 
p.  210  ;  14  Edw.  1),  emendation  of  assize  of  bread  and  beer, 
pillory,  and  tumbril,  and  gallows.  Some  of  these  are  offices, 
or  in  the  nature  of  offices,  as  in  the  instances  of  returns  of 
writs  and  holding  of  courts. 

The  practice  of  filing  informations  of  this  sort  by  the  At- 
torney-General, in  lieu  of  these  writs,  is  very  ancient;  and 
in  Coke's  Entries  are  many  precedents  of  such  informations 
against  persons  for  usurping  the  same  sorts  of  franchises,  as 
claiming  to  be  a  corporation,  to  have  waifs,  strays,  holding  a 
court-leet,  court-baron,  pillory  and  tumbril,  markets,  prison, 
or  for  usurping  a  public  office,  as  conservator  of  the  Thames, 
and  coal  and  corn  meter. 

It  is  only  in  more  modern  times  that  informations  have  been 
exhibited  by  the  King's  coroner  and  attorney.  The  first  re- 
ported case  is  that  of  The  King  v.  Mayor  of  Hertford^  (cC)  in 
10  Will.  3.  And  it  is  a  mistake  to  suppose  that  these  infor- 
mations were  founded  on  the  Statute  of  9  Anne,  The 
*  538  King  v.  Grregory  (5)  and  The  King  v.  *  Williams^  ((?) 

where  the  right  to  file  an  information  at  common  law, 
by  the  coroner  and  attorney,  against  a  person  holding  for  a 
criminal  court  of  record,  was  recognized. 

After  the  Statute  of  4  &  5  Will.  &  M.,  which  restrained  the 
filing  of  informations  by  the  coroner  and  attorney,  the  sanction 
of  the  Court  was  required,  and  after  that  Statute  and  the 
9  Anne,  it  exercised  a  discretion  to  grant  or  refuse  them  to 
private  prosecutors,  according  to  the  nature  of  the  case. 

It  has  uniformly  done  so  in  cases  under  the  Statute  9  Anne, 
c.  20,  The  King  v.  Stacey  (d)  and  The  King  v.  Trevenen^  (e) 


(a)  7  Ld.  Raym.  426. 
(c)  1  Burr.  402. 
(e)  2  B.  &  Aid.  339-479. 
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by  virtue  of  the  words  requiring  the  leave  of  the  Court.  In 

the  case  of  the  bailiff  of  a  court  leet,  the  Court  granted  leave 
to  file  an  information  expressing,  however,  a  doubt  whether 
the  office  was  of  sufficient  importance  ;  and  in  that  of  a  petty 
constable,  (a)  where  the  right  to  elect  was  in  dispute  between 
the  inhabitants  and  the  lord  of  the  manor,  the  Court  refused 
it,  saying,  no  doubt  the  King  has  a  right  to  call  any  one  to 
account  by  his  writ  of  quo  warranto  for  exercising  any  public 
office,  be  it  ever  so  small ;  yet  we  do  not  use  to  grant  infor- 
mations in  the  nature  of  quo  warranto  for  such  inferior 
offices." 

Since  the  Courts  have  exercised  a  discretion  under  the 
Statute  of  William  and  Mary,  and  the  Statute  of  Anne,  the 
cases  in  which  there  has  been  a  refusal  to  allow  an  informa- 
tion to  be  filed  are  not  necessarily  authorities  against  the 
validity  of  an  information  when  filed,  because  in  the  cases  of 
refusal  the  Courts  may  have  proceeded  on  the  ground  that 
the  circumstances  were  not  such  as  to  call  for  their  inter- 
ference. 

*  On  the  other  hand,  those  in  which  informations  *  539 
have  been  granted,  are  authorities  in  favour  of  their 
validity.  That  an  information  of  this  nature  will  lie  for 
offices  granted  by  charter,  is  a  matter  bej^ond  dispute  ;  and 
the  authorities  are  numerous  that  the  same  remedy  is  avail- 
able against  intruders  into  offices  of  a  public  nature,  which 
are  supposed  to  be  immediately  or  mediately  derived  from  the 
Crown,  and  existing  at  common  law,  though  of  a  very  subordi- 
nate character ;  as  bailiff  of  a  court-leet.  The  King  v.  Bmg- 
ham  ;  (6)  or  of  a  borough,  The  King  v.  Highmore  ;  (c)  a  consta- 
ble, The  KingN.  Groudge^  ((?)  The  KingY,  Franchard  ;  (e)  the 
steward  of  a  court-leet,  The  King  v.  Huhton  ;  {g)  and  regis- 
trar and  clerk  of  a  court  of  requests,  The  King  v.  Kail.  (K) 
The  cases  of  overseers,  in  which  the  Court  has  refused  the 

(a)  Anonymous,  1  Barnardiston,  K.  B.  279. 
(&)  2  East,  308. 

(c)  1  Dowl.  &  Ryl.  438;  5  B.  &  Aid.  771.        (d)  2  Str.  1213. 
(e)  2  Str.  1149.  (g)  1  Str.  621. 

(Ji)  1  B.  &  C.  123. 
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liberty  to  proceed  in  this  way,  may  be  possibly  explained,  on 
the  ground  that  it  did  not  think  fit  to  interfere  with  respect 
to  officers  whose  functions  were  merely  temporary ;  so  also  as 
to  church-wardens :  The  King  v.  Bawheny  ;  (^)  though  Lord 
Kenyon  expresses  his  opinion  as  to  the  case  of  the  latter,  that 
for  such  an  office  an  information  in  the  nature  of  a  quo  war- 
ranto  would  not  lie,  for  that  it  lay  only  where  the  old  writ  of 
quo  warranto  could  have  lain,  and  that  would  not  lie  except 
for  a  usurpation  on  the  rights  and  prerogatives  of  the  Crown  : 
The  King  v.  Shepherd.  (J) 

But  supposing  that  this  proceeding  is  applicable  only  where 
rights  of  the  Crown,  as  in  the  instances  of  offices  derived  from 
the  Crown,  are  concerned,  it  is  not  confined  to  such  as  are 

created  by  charter,  or  which  may  be  presumed  to  have 
*  540  been  originally  so  created.   It  has  been  held  *  to  apply 

to  offices  constituted  by  Parliament ;  nor  can  any  good 
reason  be  assigned  why  it  should  lie,  where  the  Crown  alone 
creates  the  office  by  its  prerogative,  and  not  lie  where  it 
creates  it  with  the  advice  and  consent  of  the  Lords  and  Com- 
mons. Accordingly,  an  information  has  been  held  to  lie  for 
a  corporate  office  created,  not  by  charter,  but  by  Act  of  Par- 
liament :  The  King  v.  The  Duke  of  Bedford  and  others  ;  (c) 
so  for  the  office  of  commissioners  for  paving  under  a  local 
Act :  The  King  v.  Badcock  ;  (c?)  and  for  the  office  of  trustees 
of  a  harbour  :  The  King  v.  Nicholson  ;  {e)  though  constituted 
by  a  private  Act,  their  duties  being  public  :  and  the  Court 
said  that  informations  have  been  constantly  granted  when 
any  new  jurisdiction  or  public  trust  is  exercised  without 
authority,  and  the  argument  that  these  informations  were 
granted  only  where  the  Crown  alone  could  have  granted  the 
franchise,  was  expressly  overruled.  The  answer  attempted 
to  be  given  to  the  last-mentioned  case,  when  cited  as  an 
authority  in  the  present  is  that  this  office  concerned  the 
franchise  of  a  port ;  but  this  was  not  satisfactory,  for  the 
information  was  not  for  the  franchise,  but  for  the  office,  which 

(a)  2  Str.  1196.  (6)  4  T.  R.  381. 

-(c)  1  Barnard.,  K.  B.  242.  \d)  6  East,  359. 

(e)  Str.  299. 
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was  clearly  created  by  Parliament,  and  the  reference  by  the 
Court  to  the  circumstances  of  this  office  concerning  a  port,  is 
only  to  show  it  was  a  public  office. 

The  more  modern  authorities  are  conflicting,  informations 
having  been  granted  and  also  refused  for  the  usurpation  of 
offices  created  by  statute.  They  were  granted  against  a 
person  claiming  to  act  as  guardian  of  the  poor  in  Exeter, 
under  28  Geo.  3,  c.  76,  in  Hilary  term,  1816,  against  paving 
commissioners  of  the  city  of  Exeter,  in  the  year  1834 : 
The  King  v.  Beedle,  {a)  In  *  1830,  in  the  case  of  The  *  541 
King  V.  Rarley,  (6)  Lord  Tenterden,  and  Taunton 
and  Patteson,  Justices,  were  against  granting  an  information 
against  a  trustee  for  paving  and  lighting  under  a  private  act. 
Mr.  Justice  James  Parke  was  in  favour  of  it,  and  the  matter 
was  terminated  without  any  judgment  being  delivered. 

An  information  was  refused  against  a  commissioner  of  the 
poor,  and  for  watching,  under  a  local  act,  by  the  opinion  of 
Taunton  and  Patteson,  Justices,  who  held  that  the  informa- 
tion would  not  lie.  Lord  Denman  doubting :  The  King  v. 
Kamsden  ;  (c)  and  the  same  course  was  followed  in  Re  The 
Aston  Union,  (oT)  the  Judges  there  holding  themselves  bound 
by  the  former  decision  to  refuse  a  quo  warranto  to  decide 
the  question  of  the  validity  of  an  election  of  a  guardian  of  the 
poor  under  4  &  5  Will.  4,  c.  76.  Whether,  in  the  former 
case  or  the  latter,  the  Court  decided  on  the  ground  that  the 
office  was  not  public  in  such  a  sense  as  to  make  it  the  sub- 
ject of  that  proceeding,  or  that,  being  created  by  Act  of  Par- 
liament, and  not  by  charter,  the  remedy  by  information  was 
improper,  we  are  not  told  in  the  short  report  of  the  judgment 
in  that  case. 

On  whatever  ground  these  two  last  cases  were  decided, 
we  cannot  consider  them  as  authorities  to  establish  the  posi- 
tion that  a  quo  warranto  information  will  not  lie  for  usurping 
an  office  created  by  Act  of  Parliament,  when  that  office  is 

(a)  3  Ad.  &  El.  467,  n.,  so  stated  by  Mr.  Dealtry,  who,  however,  did 
not  name  the  case. 

(&)  Referred  to  by  Lord  Denman  in  The  King  v.  Ramsden,  3  Ad.  & 
El.  463,  n. 

(c)  3  Ad.  &  El.  456.  (d)  6  Ad.  &  El.  785. 
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clearly  of  a  public  nature.  And  after  the  consideration  of  all 
the  cases  and  dieta  on  this  subject,  the  result  appears  to  be, 
that  this  proceeding  by  information  in  the  nature  of  quo  war- 
ranto will  lie  for  usurping  any  office,  whether  created  by 
charter  alone,  or  by  the  Crown,  with  the  consent  of 
*  542  Parliament,  provided  the  office  be  of  a  *  public  nature, 
and  a  substantive  office,  not  merely  the  function  or 
employment  of  a  deputy  or  servant  held  at  the  will  and 
pleasure  of  others ;  for,  with  respect  to  such  an  employmxcnt, 
the  Court  certainly  will  not  interfere,  and  the  information 
will  not  properly  lie.  The  case  of  the  Registrar  of  the  Bed- 
ford Level,  The  King  v.  Corporation  of  Bedford  Levels  (a) 
and  that  of  a  county  treasurer,  who  is  the  mere  servant  of  the 
Justices  in  England,  The  King  v.  Justices  of  Herefordshire^  (5) 
are  instances  of  this  latter  sort. 

There  are  then  only  two  questions  in  respect  to  this  office. 
Was  it  public  ?  and  was  the  treasurer  a  mere  servant  of  the 
Dublin  magistrates  ? 

The  functions  of  the  treasurer  were  clearly  of  a  public 
nature  ;  he  was  to  applot  the  assessment,  receive  and  hold  the 
mone}^  for  a  time,  keep  it  subject  to  his  order  on  the  bank, 
pay  the  expense  of  public  prosecutions,  and  pay  other  public 
moneys.  It  is  clearly,  therefore,  of  a  public  nature,  and  it 
is  equally  clear  that,  though  appointed  by  the  magistrates,  he 
is  not  removable  at  their  pleasure,  and  must,  we  think, 
be  treated  not  as  their  servant,  but  as  an  independent 
officer. 

If  the  Crown  had  established  this  office  with  precisely  the 
same  functions,  the  person  filling  it  being  removable  in  the 
same  way  as  an  officer  of  a  corporation  created  by  charter, 
there  could  be  no  doubt  that  an  information  would  lie,  and 
the  circumstance  that  the  Crown  has  enacted  that  there 
should  be  such  an  office,  with  the  consent  of  the  two  other 
branches  of  the  legislature,  has  been  shown  to  make  no  dif- 
ference. 

We  think  for  these  reasons  that  the  nature  of  the  office 
held  by  the  plaintiff  in  error  was  such  for  which  an  informa- 


(a)  5  East,  356. 
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tion  in  the  nature  of  a  quo  warranto  may  be  sustained,  and 
that  the  judgment  thereon  is  not  erroneous. 

*  The  Lord  Chancellor.  —  My  Lords,  I  entirely  *  543 
agree  in  the  opinion  which  has  been  expressed  on  the 
part  of  the  learned  Judges.  Adverting  to  the  provisions  of 
the  Act  of  Parliament,  I  am  clearly  of  opinion  that  the  office 
of  treasurer  of  the  county  of  the  city  of  Dublin  is  a  public 
office,  the  officer  having  important  public  duties  to  discharge  ; 
and  that  the  office  is  also  of  an  independent  character.  It  is 
clear,  therefore,  that  if  this  office  had  been  created  by  char- 
ter, an  information  in  the  nature  of  a  quo  warranto  would 
have  lain  for  its  usurpation.  But  the  matter  of  doubt  and 
controversy  has  been,  whether,  when  an  office  is  created,  not 
by  charter  but  by  Act  of  Parliament,  an  information  of  this 
kind  can  be  sustained.  There  is  a  conflict  of  authority  upon 
this  subject.  For  my  own  part,  I  have  long  since  come  to 
the  conclusion  that,  in  this  respect,  there  is  no  difference  be- 
tween the  circumstance  of  an  office  being  created  by  charter 
and  being  created  by  Act  of  Parliament.  In  both  cases  the 
assent  of  the  Sovereign  is  necessary.  Whether  this  is  given 
by  charter,  or  whether  it  is  given  by  assent  to  an  Act  of  Par- 
liament passed  by  both  branches  of  the  legislature,  I  think  is 
altogether  immaterial.  Recurring,  therefore,  to  the  opinion 
expressed  by  the  learned  J udges  in  reply  to  your  Lordships' 
question,  I  move  your  Lordships  to  affirm  the  judgment  of 
the  Court  below. 

Lord  Brougham.  —  My  Lords,  this  case  was  originally 
heard  before  me  when  I  presided  in  the  absence  of  my  noble 
and  learned  friend,  and  it  appeared  to  be  of  such  impor- 
tance, and  there  appeared  to  be  such  a  considerable  conflict 
of  authorities,  that  I,  with  the  concurrence  of  my  noble  and 
learned  friends  who  assisted  me  upon  the  occasion,  recom- 
mended that  it  should  be  argued  a  second  time  by  one  coun- 
sel on  a  side  in  the  presence  of  the  learned  Judges,  and 
when  my  noble  and  learned  friend  on  the  woolsack  could 
attend.  It  was  accordingly  so  argued.  A  question 
*  was  put  upon  the  motion  of  my  noble  and  learned  *  544 
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friend  to  the  learned  Judges.  They  have  taken  time  to 
consider,  and  they  have  now  given  in  their  very  learned  and 
elaborate  opinion,  in  which  they  all  concur,  including  my 
excellent  and  learned  friend,  who  was  a  dissentient  upon  the 
subject,  but  who  is  satisfied,  upon  the  view  of  the  case  now 
taken,  that  there  is  no  ground  for  that  opinion.  The  opinion 
of  my  learned  friend  in  so  dissenting  had  mainly  weighed 
with  me  in  entertaining  the  doubts  which  I  entertained. 

There  was  also  some  conflict  upon  the  cases.  Those  cases 
have  been  examined.  That  you  can,  upon  any  view  of  the 
subject,  or  by  having  recourse  to  the  consideration  of  the 
cases  altogether,  reconcile  them,  is  what  I  will  not  take  upon 
me  to  affirm.  I  think  it  is  always  much  better  when  the 
Court  is  laying  down  a  general  rule  for  the  future  upon  a 
most  important  question,  as  this  is,  if  there  is  a  conflict  of 
cases,  to  admit  at  once  that  some  cases  are  one  way,  the 
majorit}^  of  cases  being  the  other  way,  and  to  say  that  the 
balance  of  authority  is  on  the  side  upon  which  you  incline  to 
give  3^our  own  opinion,  rather  than  to  attempt  by  refinement 
and  subtility  to  reconcile  cases  which  in  themselves  really 
are  in  conflict,  and  are  not  capable  of  being  reconciled.  It  is 
the  honestest,  it  is  the  fairest,  it  is  the  most  correct  course  in 
such  cases.  Judges,  like  other  men,  may  be  fallible,  and 
there  may  be  better  decisions  given  recently  after  full  con- 
sideration than  were  given  at  a  former  period.  It  is  better 
to  admit  that  fairly  and  openly,  and  to  say  that  we  join  in 
giving  the  weight  of  our  authority  to  the  side  to  which  we 
think  there  is  the  balance  of  authorities  in  the  Court  below, 
than  to  make  unavailing  and  unsatisfactory  attempts  to  recon- 
cile them. 

My  Lords,  I  have  one  very  material  consideration,  which 
inclines  my  mind,  independently  of  the  balance  of  authority, 
'   being,  as  I  think  with  the  learned  Chief  Justice, 
*  545  *  it  is,  in  favour  of  the  judgment  of  the  Court  be- 
low,—  in  favour  of  the  defendant  in  error.    I  mean 
that  if  there  is  not  this  remedy,  there  really  is  no  other.  It 
is  necessary  that  there  should  be  this  remedy,  or  else  a  case 
like  the  present  would  be  remediless.   It  must  be  considered, 
however,  that  this  judgment  is  confined  entirely  to  offices  of 
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a  public  nature,  and  so  far  of  a  public  nature  that  they  must 
be  of  a  substantive  nature,  and  that  they  are  independent  in 
their  title.  Within  both  those  descriptions  the  present  office 
appears  to  come,  and  I  do  not  think  it  necessary  now-a-days 
to  show  that,  because  a  quo  warranto  was  formerly  only  held  to 
lie  where  there  was  an  usurpation  of  franchise,  or  of  a  royal 
franchise,  or  of  a  matter  proceeding  from  the  prerogative  of 
the  Crown,  therefore,  an  information  in  the  nature  of  a  quo 
warranto^  which,  generally  speaking,  follows  the  same  rule,  is 
to  be  confined  within  the  same  strict  rules.  I  think  if  you 
take  the  whole  weight  of  the  authorities,  the  balance  is  much 
in  favour  of  the  extension,  which  this  appears  to  be,  beyond 
that  limit.  I  therefore  agree  with  my  noble  and  learned  friend 
that  your  Lordships  will  do  well  to  give  judgment  for  the  de- 
fendant in  error  in  this  case. 

Mr.  Fleming  submitted  that,  as  this  was  an  information  at 
the  relation  of  a  private  party,  and  as  this  appeal  had  been 
brought  against  the  decision  of  the  Court  of  Queen's  Bench 
and  Exchequer  Chamber  in  Ireland,  costs  ought  to  be  given 
to  the  defendant  in  error. 

Lord  Brougham.  —  But  there  is  a  conflict  of  cases,  and  we 
have  thought  it  necessary  to  have  two  arguments. 

The  judgment  was  affirmed,  without  costs. 
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*546         *LORD  DUNGANNON  v.  SMITH. 

1845. 

Arthur,  Lord  Viscount  Dungannon  .  .  .  Appellant. 
Charles  Culling  Smith,  Esq.,  and  Others    .  Eesponder^ 


A  testator  being  entitled  to  leasehold  premises  for  terms  of  years,  be- 
queathed them  to  trustees,  on  trust  to  permit  his  grandson,  B.,  to 
take  the  profits  thereof  during  his  life,  and  after  his  decease  to  permit 
such  person,  who  for  the  time  being  would  take  by  descent  as  heir 
male  of  the  body  of  the  said  B.,  his  grandson,  to  take  the  profits 
thereof  until  some  such  person  should  attain  the  age  of  twenty-one 
years,  and  then  to  convey  the  same  to  such  person  so  attaining  that 
age,  his  executors,  administrators,  and  assigns  ;  but  if  no  such  person 
should  live  to  attain  the  age  of  twenty-one,  then  in  trust  to  permit 
such  person  and  persons  successively,  who  for  the  time  being  would  take 
by  descent  as  heirs  male  of  the  body  of  the  testator's  son  (father  of 
B.),  to  take  the  profits  of  the  same  leasehold  premises  until  one  of 
them  should  attain  the  age  of  twenty-one,  and  then  to  convey  the  same 
to  such  heir  male  first  attaining  that  age,  his  executors,  administrators, 
and  assigns. 

At  the  death  of  B.,  the  grandson,  his  son  and  heir.  A.,  had  attained  the 
age  of  twenty-one,  and  entered  into  possession  of  the  leasehold  prem- 
ises. Upon  a  bill  filed  against  him  by  the  next  of  kin  of  the  testator. 

Held,  that  A.  had  not  a  good  title  to  the  leaseholds  ;  that  the  bequest  to 
the  heir  male  of  the  grandson  attaining  twenty-one  was  void  for  re- 
moteness,^ and,  therefore,  that  the  next  of  kin  of  the  testator,  at  his 
death,  became  entitled  to  their  distributive  shares  of  the  property  on 
the  death  of  the  grandson.^ 


1  See  Cadell  v.  Palmer,  1  CI.  &  Fin.  372  and  cases  in  note  (2) ;  Tolle- 
mache  v.  Coventry,  2  CI.  &  Fin.  611  and  cases  in  note  (2)  ;  Holloway  v. 
Webber,  L.  R.  6  Eq.  523;  Gosling  v.  Gosling,  1  De  G.,  J.  &  S.  1;  affirmed 
on  appeal,  nom.  Christie  v.  Gosling,  L.  B.  1  H.  L,  279  ;  Perry  Trusts, 
§§  385,  389  ;  Scarsdale  v.  Curzon,  1  J.  &  H.  40  ;  Greenwood  v.  Roberts, 
15  Beav.  92  ;  Cattlm  v.  Brown,  11  Hare,  372  ;  1  Jarman  Wills  (3d  Eng. 
ed.),  245  et  seq. 

2  See  Thorndike  v.  Loring,  15  Gray,  391;  Fosdick  v.  Fosdick,  6  Allen, 


Bequest  of  Leaseholds.  Memoteness. 


41. 
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April  8;  May  19,  20;  June  23,  24,  1845.  May  26;  June  8,  1846. 
Arthur,  first  Viscount  Dungannon,  being  possessed  of  the 
lands  of  Magennis,  otherwise  the  Island  Magee,  under  a  lease 
for  ninety-nine  years  fr6m  the  17th  of  July,  1769,  and  of 
other  valuable  leasehold  property  held  under  the  sees  of 
Down  and  Dromore  in  Ireland,  and  being  also  seised 
of  considerable  freehold  estates  in  England  *  and  Ire-  *  547 
land,  duly  made  and  published  his  will,  dated  the 
19th  of  June,  1770,  and  thereby  gave  and  bequeathed  his 
said  leasehold  lands  and  premises,  and  all  other  chattels, 
leasehold  lands  and  tenements,  which  he  should  die  pos- 
sessed of,  to  his  wife  and  other  persons  therein  described, 
their  executors  and  administrators,  upon  trust  out  of  the 
yearly  rents,  issues,  and  profits  thereof,  to  pay  an  annuity  of 
300?.  a  year  to  his  wife  for  her  life,  and  subject  thereto  to 
pay  and  apply  certain  sums  yearly  for  the  maintenance  and 
education  of  the  testator's  grandson,  Arthur  Trevor,  until  he 
attained  age  ;  and  after  he  should  attain  his  age  of  twenty- 
one  years,  subject  to  the  testator's  debts,  annuities,  and  leg- 
acies, he  gave  and  bequeathed  the  said  leasehold  and  chattel 
interests  to  the  trustees,  upon  the  trust,  and  in  the  words  fol- 
lowing': — 

"  In  trust  to  permit  my  said  grandson  Arthur  Trevor  and 
his  assigns  to  take  the  profits  of  the  same  leasehold  premises 
for  and  during  the  term  of  his  natural  life,  and  from  and  after 
his  decease  to  permit  such  person  who  for  the  time  being 
would  take  by  descent  as  heir  male  of  the  body  of  the  said 
Arthur  Trevor,  my  grandson,  to  take  the  profits  thereof  until 
some  such  person  shall  attain  the  age  of  twenty-one  years, 
and  then  to  convey  the  same  unto  such  person  so  attaining 
the  age  of  twenty-one  years,  his  executors,  administrators, 
and  assigns ;  but  if  no  such  person  shall  live  to  attain  the  age 
of  twenty-one  years,  then  in  trust  to  permit  such  person  and 
persons  successively  who  for  the  time  being  would  take  by 
descent  as  heirs  male  of  the  body  of  the  said  Arthur  Trevor, 
my  son  (father  of  Arthur  the  grandson),  to  take  the  profits 
of  the  same  leasehold  premises  until  one  of  them  shall  attain 
the  age  of  twenty-one  years,  and  then  to  convey  the  same  to 
such  heir  male  first  attaining  that  age,  his  executors,  admin- 
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istrators,  and  assigns  ;  and  if  all  the  persons  who  shall  respec- 
tively and  successively  be  heirs  male  of  the  body  of  the 

*  548  said  Arthur  Trevor,  my  son,  *  shall  die  under  the  age 

of  twenty-one  years,  or  if  there  shall  not  be  any  heir 
male  of  the  body  of  the  said  Arthur  Trevor,  my  son,  living  at 
the  death  of  the  said  Arthur  Trevor,  my  grandson,  or  who 
shall  be  afterwards  born,  then  in  trust  for  the  only  daughter 
of  my  said  son  Arthur  Trevor,  living  at  his  decease,  if  he 
shall  have  but  one  then  living,  until  he  shall  attain  the  age 
of  twenty-one  years,  or  be  married,  which  shall  first  happen, 
and  then  to  assign  the  same  to  such  only  daughter,  her  exec- 
utors, administrators,  and  assigns,  or  in  such  manner  as  shall 
be  agreed  upon  previous  to  her  marriage."  Then  followed 
various  other  trusts  to  take  effect  in  events  which  have  not 
happened,  (^a) 

The  testator  subsequently  executed  several  codicils  to  his 
will,  but  they  did  not  in  any  way  affect  the  bequest  in  the  will 
of  the  leasehold  interests.  He  died  on  the  30th  of  January, 
1771,  leaving  his  wife  Anne,  Viscountess  Dungannon,  and 
two  daughters  Anne,  Countess  of  Mornington,  and  Penelope 
Prudence  Leslie,  and  his  said  grandson,  Arthur  Trevor,  who 
were  his  only  next  of  kin,  surviving  him.  The  viscountess 
was  barred  by  her  marriage  settlement  from  taking  any  in- 
terest to  which  she  might  otherwise  be  entitled  in  the  per- 
sonal estate.  Arthur  Trevor,  father  of  the  said  Arthur 
Trevor,  the  grandson,  was  living  at  the  date  of  the  will, 
but  died  soon  afterwards,  in  his  father's  (the  testator's)  life- 
time. The  will  and  codicils  were  duly  proved  by  the  tes- 
tator's widow  and  another  of  the  executor's,  and  they  paid 
the  testator's  debts  and  legacies. 

On  the  testator's  death,  his  said  grandson  succeeded  to  the 
title  of  Viscount  Dungannon  ;  and,  having  soon  afterwards 
attained  his  age  of  twenty-one  years,  he  entered  into  posses- 
sion of  all  the  said  leasehold  estates,  with  the  assent  of 

*  549  the  trustees  and  executors,  and  he  enjoyed  the  *  same 

down  to  the  time  of  his  death,  having  regularly  ob- 

(a)  They  are  set  forth  in  the  report  of  Ker  v.  Lord  Dungannon, 
1  Dru.  &  War.  509;  and  of  Smith  v.  Lord  Dungannon,  1  Flan.  &  K. 
639. 
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tained  renewals  of  the  leases.  By  his  will,  dated  the  24th  of 
August,  1829,  he  devised  his  fee-simple  estates  to  the  Mar- 
quis of  Downshire  and  the  Earl  of  Clare,  upon  trust  for  his 
eldest  son  (the  appellant)  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail ;  and  he  gave  to  the  same  trustees  his 
leaseholds  upon  such  trusts  as,  allowing  for  the  different 
natures  of  the  estates,  would  best  correspond  with  the  trusts 
of  the  fee-simple  estates. 

Arthur,  the  grandson,  second  Viscount  Dungannon,  died 
in  December,  1837,  and  thereupon  the  appellant,  his  only 
child  and  next  of  kin,  succeeded  to  the  title  as  the  third  vis- 
count. Having  attained  his  age  of  twenty-one  years  in  1819, 
he  entered  immediately  after  his  father's  death  into  posses- 
sion of  the  rents  and  profits  of  the  said  leasehold  estates 
bequeathed  by  the  will  of  the  first  Lord  Viscount  Dungannon, 
and  continued  in  the  enjoyment  thereof.  In  June,  1841,  he 
obtained  administration,  with  the  will  annexed,  of  the  goods 
and  chattels  unadministered  of  the  first  viscount,  and  became 
his  personal  representative.  He  also  about  the  same  time 
obtained  a  conveyance  of  the  legal  estate  in  the  devised 
premises  from  the  administrator  of  the  last  surviving  trus- 
tee of  the  will. 

In  December,  1841,  the  respondents,  as  the  personal  repre- 
sentatives of  the  said  Anne,  Countess  of  Mornington,  and 
Penelope  Prudence  Leslie,  daughters,  and  two  of  the  next  of 
kin  of  the  first  Viscount  Dungannon,  filed  their  bill  in  the 
Court  of  Chancery,  in  Ireland,  against  the  appellant  and 
others  (who  were  made  defendants  for  form's  sake),  charging 
that  the  bequest  of  the  leaseholds,  in  the  will  of  the  first  vis- 
count, was  void  for  remoteness  ;  and  that  accordingly  on  the 
death  of  Arthur  Trevor,  that  testator's  grandson  (the  second 
viscount),  the  said  leasehold  premises  became  distributable 
among  the  next  of  kin  of  the  said  testator;  and  that  the 
respondents,  as  personal  representatives  of  two  of  such 
next  of  kin,  were  entitled  to  *  two-thirds  thereof,  the  *  550 
appellant  being,  as  the  other  next  of  kin,  entitled  to 
the  other  one-third. 

To  that  bill  the  appellant  put  in  a  general  demurrer  for 
want  of  equity. 
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The  cause  was  heard  before  Sir  Michael  O'Loughlin,  late 
Master  of  the  Rolls,  who,  by  an  order  made  in  May,  1842, 
overruled  the  demurrer,  (i^) 

There  was  an  appeal  from  that  decision  to  Sir  Edward 
SuGDEN,  then  Lord  Chancellor  of  Ireland,  who  suggested 
that  it  would  be  better  for  the  parties  to  appeal  to  this 
House  at  once.  (5)  This  appeal  was  then  presented  against 
the  order  of  the  Master  of  the  Rolls. 

Mr.  Hodgson  and  Mr,  Na'pier  (of  the  Irish  bar),  for  the  ap- 
pellant, (c)  —  The  question  in  this  case  is,  whether  the  trusts 
declared  concerning  the  leasehold  property,  by  the  will  of  the 
first  Viscount  Dungannon,  to  take  effect  after  the  death  of 
his  grandson,  are  void  for  remoteness.  Limitations,  by  exec- 
utory devise,  were  not  known  to  the  simplicity  of  our  laws. 
The  Duke  of  NorfoWs  Case  was  the  first  of  the  kind  of  which 
we  have  any  report.  In  Lord  Nottingham's  time  such  de- 
vises did  not  extend  beyond  lives  in  being.  Lord  Northington 
was  inclined  to  extend  them  further. 

[Lord  Brougham.  • —  In  Cadell  v.  Palmer.,  (t?)  we 
*  551  held  in  *  this  House,  with  the  assistance  of  the  Judges, 
that  the  extreme  limit  beyond  lives  in  being  was  a 
term  in  gross  of  twenty-one  years  and  a  few  months,  the 
period  of  gestation,  where  gestation  existed.] 

The  case  now  before  the  House  is  one  of  first  impression. 
The  onl}^  case  that  comes  at  all  near  it  is  that  ollbbetson  v. 

(a)  1  Flan.  &  K.  638. 

(b)  1  Dru.  &  War.  543,  note. 

(c)  Mr.  J.  Baily  and  Mr.  Kenyon  also  attended  on  behalf  of  the  ap- 
pellant. The  appeal  was  opened  on  the.  8th  of  April,  1845,  when  the 
Lords  then  present,  considering  that  the  case  was  one  which  would  re- 
quire the  assistance  of  the  Common-Law  Judges,  adjourned  the  further 
hearing  until  they  could  attend.  On  the  19th  of  May,  and  subsequently, 
the  following  learned  Judges  attended  :  Lord  Chief  Justice  Tindal  ; 
Justices  Patteson,  Williams,  Coleridge,  Coltman,  Maule,  Wight- 
man,  and  Creswell  ;  and  Barons  Parke,  Alderson,  Rolfe,  and 
Platt. 

{d)  1  Cl.  &  Fin.  372. 
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Ibhetson,  (^a)  but  it  is  distinguishable  from  that  also  in  mate- 
rial circumstances.  It  must  be  admitted,  however,  that  that 
case,  as  far  as  it  is  applicable,  is  adverse  to  the  appellant,  and 
that  the  opinions  of  Lord  Plunket  and  Sir  Edward  Sugden, 
as  expressed  in  the  case  of  Ker  v.  Lord  Dungannon,  on  the 
same  will,  are  also  adverse. 

There  is  no  question  that  the  rule,  in  respect  to  executory 
devises,  is,  that  the  limitations  must  be  so  framed  that  they 
must  take  effect,  if  at  all,  in  twenty-one  years  and  a  few 
months,  after  a  life  or  lives  in  being.  Cadell  v.  Palmer. 
That,  however,  is  a  harsh  rule,  and  often  disappoints  the 
intentions  of  the  testator.  But  the  rule  is  not  broken  in 
upon  by  the  bequest  in  this  case,  in  such  a  way  as  would 
justify  the  House  to  hold  the  limitations  to  be  entirely  void, 
as  the  Master  of  the  Rolls  did :  at  the  death  of  the  tenant 
for  life,  the  grandson  named  in  the  will,  the  appellant  had 
attained  the  age  of  twenty-one  years,  and  he  was  also  the 
person  who  would  take  by  descent,  as  heir  male  of  the  body 
of  the  grandson,  upon  whose  death,  therefore,  he,  answering 
all  the  description  of  the  person  who  was  to  take  the  absolute 
interest  in  the  property,  became  entitled,  under  the  trusts  of 
the  will,  to  an  absolute  assignment  of  the  leasehold  estates. 
There  is  a  principle  of  construction  arising  out  of  the  rule 
itself,  authorizing  the  holding  of  the  devise  to  be  good,  as  far 
as  can  be  ut  res  magis  valeat  quam  pereat,"  as  in  Forth  v. 
Chapman.  (5)  Any  construction  that  would  violate 
the  *  rule  against  perpetuities  cannot  be  adopted,  it  is  *  552 
true  ;  but  the  law  does  not  search  for  a  perpetuity  in 
a  will,  though  it  abhors  it,  when  obvious,  as  nature  abhors  a 
vacuum.  The  true  rule  of  construction,  according  with  rea- 
son and  common  sense,  requires  that  the  will,  being  a  testa- 
tor's last  disposition  of  his  property,  shall  be  held  good,  if  it 
does  not  violate  the  rules  of  law.  The  rule  of  construc- 
tion is  well  laid  down  by  Lord  Lyndhurst,  in  the  case  of 
Roare  v.  Byng^  (c)  and  of  the  principle  on  which  the  rule  is 
founded,  there  can  be  no  better  illustration  than  what  the 


(a)  10  Sim.  495;  5  My.  &  Cr.  96. 
(c)  10  CI.  &  Fin.  524. 


(6)  P.  Wms.  663. 
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Master  of  the  KoUs  says,  in  MarhwortJi  v.  Hinxman^  (a)  hold- 
ing that,  in  a  bequest  of  this  nature,  the  first  of  the  series 
took  the  personal  estate  absolutely.  The  same  rule  was  laid 
down  by  Littleton,  §  586,  and  by  Lord  Coke,  in  his  Com- 
mentary on  that  section.  ReipublicsG  interest  suprema 
hominum  testamenta  rata  haberi."  (5) 

The  trusts  of  this  will  were,  from  and  after  the  decease  of 
Authur  Trevor,  the  grandson,  who  was  made  tenant  for  life, 
"  to  permit  such  person  who,  for  the  time  being,  would  take 
by  descent  as  heir  male  of  the  body  of  the  said  A.  Trevor, 
my  grandson,  to  take  the  profits  thereof,  until  some  such  per- 
son shall  attain  the  age  of  twenty-one  years,  and  then  to 
convey  the  same  unto  such  person  so  attaining  the  age  of 
twenty-one  years,  his  executors,  administrators,  and  assigns." 
Upon  this  trust  three  objections  are  made  to  the  appellant's 
title  ;  the  first  is.  founded  on  the  words,  "  to  permit  such  per- 
son, &c.,  to  take  the  profits;"  the  second  applies  to  the 
words,  "  for  the  time  being ;  "  and  the  third,  on  the  direction 
to  convey.  Now,  as  to  the  first,  it  is  not  a  reasonable  objec- 
tion, that  the  appellant,  having  attained  his  age  of  twenty-one 
at  the  death  of  Arthur  Trevor,  the  grandson,  was  enti- 
*  553  tied  to  the  corpus^  as  well  as  to  the  *  rents  and  profits 
of  the  estates.  The  testator  had  a  clear  right  to  pro- 
vide for  any  event  that  might  happen  within  twenty-one  years 
after  the  death  of  the  tenant  for  life  ;  and  here  the  event  pro- 
vided for  happened  immediately  on  the  termination  of  the 
life-estate,  so  that  there  was,  in  fact,  no  suspension  of  the 
vesting  of  the  leaseholds.  The  person  who  was  to  enjoy 
them  was  described  by  the  testator,  who  had  a  right  to  de- 
scribe him,  to  enable  the  trustees  to  convey  to  him.  With 
respect  to  the  words,  "  for  the  time  being,"  is  not  the  plain 
sense  of  them  to  be  taken  to  be,  "  at  the  time  the  event  hap- 
pened," and  not  from  time  to  time,  as  the  respondents  con- 
tend ?  This  construction  is  too  plain  to  require  any  authority 
for  it.  And,  as  to  the  third  objection,  the  testator's  object 
was  evidently  to  transmit  the  property  with  the  title.  If  the 
first  clause  of  the  will  be  taken  to  provide  for  a  succession  of 


(a)  2  Keen,  662. 
[512] 


(6)  Co.  Litt.  322  b. 


LORD  DUNGANNON  V.  SMITH. 


*553 


persons,  the  second  member  of  the  series  must  take  on  the 
death  of  the  first ;  "  for  the  time  being "  must  mean  at 
the  death  of  the  first  taker.  If  there  was  no  heir  male  at 
the  death  of  Arthur  Trevor,  then  there  would  be  an  end 
of  the  trust ;  and,  in  that  event,  the  next  of  kin  of  the  tes- 
tator would  certainly  take  this  property.  The  word  "  class  " 
would  be  inaptly  applied  to  persons  taking  in  succession ;  and 
it  was  a  fallacy  to  apply  the  term  to  the  series  of  individuals 
to  take,  as  pointed  out  in  this  will,  as  the  Master  of  the  Eolls 
in  Ireland  did  apply  it.  To  talk  of  a  bequest  to  a  class  in  this 
case  is  a  mere  sophism,  and  the  case  oi Leake  v.  Robinson^  (a) 
which  was  founded  on  Jee  v.  Audley^  (5)  is  no  authority  for 
the  decision  of  this  case. 

This  testator  had  provided  for  contingencies  which  never 
happened,  and  which  would  certainly  be  bad  if  they  had  hap- 
pened. But  it  is  well  known  that  where  there  are  good  and 
invalid  bequests  in  the  same  will,  the  good  bequests  do 
not  fail  because  by  possibility  the  other  bequests  *  are  *  554 
bad.  Beard  v.  Westcott.  (c)  The  law  will  give  effect 
to  good  bequests  if  they  arise,  but  not  to  invalid  bequests 
whether  they  arise  or  not.  If  the  testator  had  left  this 
property  to  the  person  who  would  be  his  heir  male,  to  take 
it  at  his  age  of  twenty-one  years,  but  if  he  should  not  attain 
that  age,  then  over,  could  it  be  said  the  latter  bad  bequest 
would  invalidate  the  first  good  limitation?  Here  the  first 
heir  male  of  the  body  of  Arthur  Trevor,  the  grandson,  attain- 
ing twenty-one,  would  take  on  his  death.  That  is  the  first 
period  in  the  series.  The  next  period  is  the  death  of  the 
second  heir  male  under  twenty-one.  There  is  a  necessary 
trust  for  the  first  heir  male  of  the  grandson ;  on  his  death 
there  must  be  an  heir  male  of  him,  having  attained  twenty- 
one.  There  is  a  specific  trust  for  the  first  heir  male,  and  the 
trustees  must  hold  the  rents  and  profits  for  him,  and  while  he 
lives  no  other  person  can  claim  them.  Why  then  should  his 
title  be  affected  by  any  invalidity  in  the  title  of  the  other 
members  of  the  series,  his  own  title  being  complete  in  omni- 


(a)  2  Meriv.  363.  (&)  1  Cox,  324. 

(c)  5  Taunt.  393;  s.  c.  5  B.  &  Aid.  801,  806. 
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bus.  The  subsequent  void  bequests  have  the  same  effect  as 
if  there  were  no  such  bequests  at  all.  The  primary  trust  for 
Arthur  Trevor  stands  in  its  own  strength,  is  consistent  with 
the  intention,  and  not  contravening  any  rule  of  law.  The 
subsequent  trusts  may  or  may  not  be  void  without  affecting 
the  primary  trust.  Why  should  not  the  Judge  who  has  to 
construe  a  will  apply  his  reason  to  the  whole  will,  and  not 
decide  a  good  limitation,  which  has  arisen,  to  be  bad,  because 
others  which  have  not  arisen  are  not  consistent  with  the  rules 
of  law?  The  rule,  as  laid  down  by  Lord  Hardwicke  in 
Trafford  v.  Trafford,  (a)  in  1745,  is  not  affected  by  Lord 
Eldon's  disapprobation  of  that  case  in  1806,  in  the  Countess 

of  Lincoln  v.  Duke  of  Newcastle,  (h)  This  will  was 
*  555   made  soon  after  that  *  decision  of  Lord  Hardwicke's, 

and  ought  to  be  governed  by  the  universal  law  of  this 
country  at  the  time.  Was  this  testator,  with  all  his  infirmities 
of  deathbed,  to  know  the  law  better  than  Lord  Hardwicke, 
who  may  fairly  stand  a  comparison  with  Lord  Eldon,  whose 
observations  in  the  subsequent  case  of  Trigonwell  v.  Syden- 
ham^ (c)  it  should  be  remembered,  are  at  variance  with  those 
he  made  in  disapprobation  of  Trafford  v.  Trafford. 

The  late  case  of  Tollemache  v.  The  Earl  of  Coventry  ((i)  in 
this  House,  which  applies  strongly  to  this  case,  appears  to 
have  been  much  misunderstood  by  the  Master  of  the  Rolls 
in  Ireland,  nor  did  the  Lord  Chancellor  there  much  relish  it. 
He  said,  he  should  abide  by  it,  although  it  was  the  decision 
of  only  one  Judge,  —  which  is  not  the  fact,  as  it  appears  from 
Mr.  Bligh's  report  that  Lord  Lyndhurst  concurred  in  it.  (e) 
Every  objection  to  the  appellant's  title  in  this  case,  might  be 
made  to  the  third  Lord  Vere's  in  that  case,  and  it  is  impossi- 
ble to  sustain  that  decision  without  admitting  the  validity  of 
the  appellant's  title.    The  cases  of  Taylor  v.  Biddall,  (^) 

(a)  3  Atk.  347.  (h)  12  Ves.  228. 

(c)  3  Dow,  210,  216.  ^  (d)  2  CI.  &  Fin.  611. 

(e)  The  observations  ascribed  to  Lord  Lyndhurst  in  Mr.  Bligh's 
Report,  Vol.  8,  p.  507,  were  not,  and  could  not  have  been,  made  by  his 
Lordship  in  the  House.  He  was  not  present  at  the  argument,  nor  when 
the  judgment  was  given  on  the  15th  of  August  ;  he  was  on  that  day  sitting 
as  Judge  of  assize  at  Lancaster. 

(g)  2  Mod.  289. 
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Trafford  v.  Trafford^  Trigonwell  v.  Sydenham^  and  Tollemache 
V.  Earl  of  Coventry^  and  the  observations  of  Lord  Brougham 
in  Campbell  v.  Harding^  (a)  fully  support  the  appellant's  title. 
There  is  no  case  deciding  that  in  a  series  of  limitations,  where 
the  first  are  good  and  the  subsequent  bad,  the  whole  series  is 
void  ah  initio ;  such  a  case,  if  it  existed,  would  be  a  stain  on 
the  English  law. 

The  main  objection  to  the  appellant's  right  is  made 
to  *  rest  on  the  late  decision  in  Ibbetson  v.  Ibbetson.  (5)  *  556 
Taking  that  case  to  be  rightly  decided,  it  does  not  gov- 
ern this  case,  because  the  circumstances  are  very  different; 
the  person  there  was  held  entitled  to  a  life-interest ;  he  was 
not  held  entitled  absolutely,  nor  was  the  limitation  held  to  be 
void.  An  appeal  to  this  House  was  contemplated,  but  aban- 
doned, the  parties  having  entered  into  a  compromise.  So 
that  this  House  is  not  to  be  governed  by  that  case  as  an 
authority  against  this,  in  which  the  House  is  called  on  to 
review  all  the  cases. 

The  principle  of  construction  applicable  to  all  the  cases 
is,  that,  if  the  subject  is  capable  of  two  constructions,  one 
destroying  and  the  other  preserving  the  bequests,  the  Court 
is  to  adopt  the  former,  as  is  eloquently  expressed  by  Lord 
Brougham  in  Langston  v.  Langston :  (c)  "  There  are  two 
modes  of  reading  an  instrument,  where  the  one  destroj^s  and 
the  other  preserves.  It  is  the  rule  of  law,  and  of  equity, 
following  the  law  in  this  respect,  that  you  should  rather  lean 
towards  that  construction  which  preserves,  than  towards  that 
which  destroys." 

Mr.  Turner  and  Mr.  Butt  (of  the  Irish  Bar),  w^ith  whom 
were  Mr.  Malins  and  Mr.  Rendall^  for  the  respondents.  — 
The  appellant  was  not  born  at  the  date  of  the  will.  The 
case  has  been  argued  for  him  on  three  grounds  :  1st,  that 
the  words  "  for  the  time  being  "  mean  at  the  death  of  the 
first  tenant  for  life  ;  2dly,  that  if  those  words  do  not  mean  at 
the  time,  but  "from  time  to  time,"  as  the  respondents  con- 
tend, the  disposition  is  good  for  the  first  taker,  and  the  appel- 


(a)  2  Russ.  &  M.  401. 
(c)  2  CI.  &  Fin.  243. 


(h)  10  Sim.  495;  5  My.  &  Cr.  26. 
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lant  took  absolutely ;  and  3dly,  that  the  only  part  of  the  will 
that  is  void,  is  as  to  the  members  of  the  series  who 

*  557   came  after  the  first  taker,  and  the  appellant  *  took  first 

and  took  absolutely.    But  if  the  words  of  the  will  be 
attended  to,  these  propositions  cannot  be  maintained. 

First :  the  express  gift  of  the  beneficial  interest  under  the 
will  in  the  corpus  of  the  leaseholds,  under  the  trust  to  convey 
as  declared  by  the  words,  "  from  and  after  his  decease,  to 
permit  such  person  who,  for  the  time  being,  would  take  by 
descent  as  heir  male  of  the  body  of  the  said  Arthur  Trevor, 
my  grandson,  to  take  the  profits  thereof,  until  some  such  per- 
son shall  attain  the  age  of  twenty-one  years,  and  then  to 
convey  the  same  unto  such  person  so  attaining  the  age  of 
twenty-one  years,  his  executors,  administrators,  and  assigns," 
is  void  ;  for  the  clear  and  settled  rule  of  law  is,  that  the  va- 
lidity of  an  executory  bequest  must  be  determined  at  the  tes- 
tator's death ;  and  that  if  there  be  then  any  possibility  of  the 
period  of  vesting  absolutely  exceeding  the  allowed  limit,  the 
executory  bequest  is  void ;  and,  according  to  all  the  cases,  it 
is  void,  not  in  the  excess  only,  but  absolutely  for  the  whole  ; 
and  as  the  gift  under  the  trust  to  convey  was  to  the  person 
who  should  first  sustain  the  double  character  of  being  the 
person  who  would  take  by  descent  as  heir  male  of  the  body 
of  Arthur  Trevor,  the  grandson,  and  of  having  attained  the 
age  of  twenty-one  years  (the  attainment  of  that  age  being,  in 
fact,  an  essential  part  of  the  constitution  of  the  character  of 
the  person  to  whom  the  conveyance  is  directed,  just  as  essen- 
tial as  the  being  the  person  who  would  take  by  descent  as  heir 
male  of  the  body  of  Arthur  Trevor,  the  grandson)  ;  and  as 
the  person  to  take  by  descent  as  heir  male  of  the  body  of 
Arthur  Trevor,  the  grandson,  who  should  first  attain  the  age 
of  twenty-one,  might  not  have  attained  that  age  until  after 
the  limit  allowed  for  the  vesting  of  executory  bequests,  so 
there  was  a  possibility,  at  the  testator's  decease,  that  the 
period  of  vesting  absolutely  might  exceed  such  limit. 

Secondly:  no  gift  of  the  beneficial  interest  under 

*  558   the  *  will,  in  the  corpus  of  the  leaseholds,  can  be  im- 

plied from  the  trust  of  the  profits  declared  in  the  words 
of  the  will  before  cited.    For  in  order  to  construe  a  trust  of 
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the  profits  into  a  gift  of  the  corpus,  such  trust  must  be  abso- 
lute or  indefinite  ;  whereas,  in  the  present  case,  the  trust  of 
the  profits  is  neither  absolute  nor  indefinite  :  on  the  contrary, 
by  the  express  terms  of  the  trust,  it  was  not  in  any  one  case 
to  exceed  a  minority ;  and  it  was  to  cease  when  a  person 
taking  under  it  should  first  attain  the  age  of  twenty-one 
years :  moreover  the  express  gift  of  the  corpus,  in  the  direc- 
tion to  convey  the  leaseholds  to  the  person  to  take  by  descent 
as  heir  male  of  the  body  of  Arthur  Trevor,  the  grandson, 
who  should  first  attain  the  age  of  twenty-one  years,  negatives 
a  gift  by  implication  to  any  individual,  who  should  not  sus- 
tain the  double  character  of  being  the  person  who  would  take 
by  descent  as  heir  male  of  the  body  of  the  said  Arthur  Trevor, 
and  of  having  attained  the  age  of  twenty-one  years  ;  and  it 
is  manifest  that  no  person  could  sustain  such  double  char- 
acter during  the  continuance  of  the  trust  of  the  profits.  This 
will  is  an  undisguised  attempt  to  violate  the  rules  of  law, 
seeking  to  keep  the  rents  and  profits  distinct  from  the  corpus 
of  the  estate  until  the  time  for  vesting  of  the  latter  arrived. 
There  cannot  be  a  severance  of  the  rents  and  profits  from  the 
corpus  of  the  estate.  The  latter  must  go  as  the  former  did. 
Ihhetson  v.  Ibbetson, 

Thirdly:  this  trust  of  the  profits  has  never  arisen,  and 
cannot  now  arise,  since  the  person,  who,  at  the  death  of 
Arthur  Trevor,  the  grandson,  would  have  taken  by  descent 
as  heir  male  of  his  body,  had  then  attained  the  age  of  twenty- 
one  years. 

It  is  not  necessary  to  trace  the  origin  of  the  rule  governing 
executory  devises,  it  is  admitted  that  the  rule  is  settled,  that 
an  executory  devise  must  vest,  if  at  all,  within  a  life 
or  lives  in  being,  and  twenty-one  years  after,  *and  *559 
that  all  which  exceeds  that  limit  is  void,  not  only  as 
to  the  excess,  but  in  toto,  because  it  is  against  the  policy  of 
the  law  to  permit  property  to  be  taken  out  of  commerce  ; 
(per  Sir  W.  Grant,  in  Leake  v.  Robinson  (<^)).  And  it 
would  introduce  uncertainty  into  the  law  to  hold  part  of  a 
bequest  good  and  part  bad,  so  that  the  Courts  refuse  to  split 


(a)  2  Meriv.  363. 


[  517  ] 


*559 


CASES  IN  THE  HOUSE  OF  LORDS. 


a  contingency,  as  in  Procter  v.  The  Bishop  of  Bath,  (a)  And 
for  that  reason  the  trust  in  the  case  of  Lord  Southampton  v. 
Marquis  of  Hertford  (5)  was  held  void  in  toto.  Those  cases 
and  that  of  Marshall  v.  Holloway^  (c)  followed  by  the  late 
case  of  Ihhetson  v.  Ihbetson,  which  is  in  all  respects  applicable 
to  this  case,  give  the  respondents  the  authority  of  Lord 
Eldon,  Sir  W.  Grant,  the  Vice-Chancellor  of  England,  and 
Lord  CoTTENHAM,  and  to  them  may  be  added  Lord  Plun- 
KET,  (6?)  and  Sir  Edward  Sugden  in  Ker  v.  Lord  Dungannon, 

Mr.  Na'pier  replied. 

The  following  cases,  in  addition  to  those  before  cited,  were 
referred  to  and  discussed  on  both  sides ;  their  application 
will  be  seen  in  the  opinions  of  the  Judges,  infra  :  — 

Boraston's  Case.,  (e)  Hopkins  v.  Hopkins.,  (^)  Stevens  v. 
Stevens.,  (K)  Vaugham  v.  Burslem,  (2)  Jee  v.  Audley^  (¥) 
Doe  V.  Allen^  (Z)  Boe  v.  Moore.,  (jn)  Griffiths  v. 
*  560  Vere,  (n)  *  Ware  v.  Polhill^  (0)  Mogg  v.  Mogg.,  (^) 
Phipps  V.  Kelynge.,  ((f)  Bull  v.  Prichard^  (r)  Hayes 
V.  Hayes.,  (s)  Boe  v.  Periam^  (f)  Lord  Beerhurst  v.  The 
Buke  of  St.  Allans^  Qii)  Grower  v.  Crrosvenor,  (v)  Bodd 
V.  Wake,  (w)  Vawdry  v.  Greddes,  (x)  Tolderdy  v.  Colt.,  (jy) 

(a)  2  H.  Black.  358.  (h)  2  yes.  &  B.  54. 

(c)  2  Swanst.  432. 

(d)  It  appeared  by  a  short-hand  writer's  note  of  his  Lordship's  judg- 
ment in  Ker  v.  Lord  Dungannon,  that  he  was  of  opinion  that  the  limita- 
tion on  which  the  question  turned  was  too  remote,  but  as  the  parties 
entitled  to  two-thirds  of  the  property  had  not  made  any  case  to  that 
effect,  he  recommended  a  rehearing  before  his  successor  ;  and  he,  with 
that  view,  decreed  that  the  bill  be  dismissed. 

(e)  3  Co.  Rep.  19.  {g)  Cas.  temp.  Talb.  44. 
(h)  Cas.  temp.  Talb.  232.                    (0  1  Bro.  C.  C.  101. 
Qc)  1  Cox,  324.                                (0  8  T.  Rep.  504. 

(m)  14  East,  601.  (n)  9  Ves.  127. 

(0)  11  Ves.  257.  (p)  1  Meriv.  654. 

(g)  2  Ves.  &  B.  57,  note.  (r)  1  Russ.  213. 

4  Russ.  311.  (0  1  Ad.  &  El.  431. 

(w)  5  Madd.  232.  {v)  5  Madd.  337. 

{uj)  8  Sim.  615.  {x)  1  Russ.  &  M.  203. 

(?/)  1  M.  &  W.  287. 
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Newman  v.  Newman,  (a)  Phijpps  v.  Ackers,  (5)  Davies  v. 
Fisher,  (c)  Boughton  v.  James,  (c?)  Festing  v.  (e) 

The  Lord  Chancellor  informed  Mr.  Napier  that  it  was  the 
opinion  of  all  the  noble  and  learned  Lords  p\'esent,  that  the 
case  was  extremely  well  argued  by  the  learned  counsel,  —  by 
the  learned  counsel  on  both  sides. 

His  Lordship  then,  after  conferring  with  the  other  Lords, 
proposed  the  following  question  to  the  learned  Judges  (who 
obtained  time  to  consider  their  answer). 

• 

"  The  testator,  being  entitled  to  certain  leasehold  premises 
for  years,  bequeathed  the  same  to  trustees,  in  trust  to  permit 
his  grandson  B.  and  his  assigns  to  take  the  profits  of  the  same 
leasehold  premises  for  and  during  the  term  of  his  natural  life, 
and  from  and  after  his  decease  to  permit  such  person  who  for 
the  time  being  would  take  by  descent  as  heir  male  of  the 
body  of  the  said  B.,  his  grandson,  to  take  the  profits  thereof 
until  some  such  person  should  attain  the  age  of  twenty-one 
years,  and  then  to  convey  the  same  unto  such  person  so  at- 
taining the  age  of  twenty-one  years,  his  executors,  adminis- 
trators, or  assigns ;  but  if  no  such  person  should  live 
to  attain  the  *  age  of  twenty-one  years,  then  in  trust  *  561 
to  permit  such  person  and  persons  successively  who 
for  the  time  being  would  take  by  descent  as  heirs  male  of 
the  body  of  his  (the  testator's)  son  to  take  the  profits  of  the 
same  leasehold  premises  until  one  of  them  should  attain  the 
age  of  twenty-one  years,  and  then  to  convey  the  same  to 
such  heir  male  first  attaining  that  age,  his  executors,  admin- 
istrators, or  assigns. 

"  At  the  death  of  B.,  the  grandson,  his  eldest  son  A.  had 
attained  the  age  of  twenty-one  years,  and  afterwards,  with 
the  consent  of  the  trustees,  but  without  that  of  the  next  of 
kin  of  the  testator,  articled  to  sell  the  said  leaseholds  to  a 
purchaser. 

"  Was  he  (A.)  capable  of  making  a  good  title  to  them  ? 

(a)  10  Sim.  57.  (&)  9  CI.  &  Fin.  583. 

(c)  5  Beav.  215.  {d)  1  CoUyer,  26. 

(6)  12  M.  &  W.  239. 
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May  26,  1846. 

Opinions  of  the  The  learned  Judges  attended  this  day,  and  as 
Judges.  ^Yiej  differed  in  their  opinions,  they  delivered 

them  seriatim. 

Mr.  Baron  Platt.  —  I  think  he  (A.)  was  not  capable  of 
making  a  good  title  to  the  purchaser. 

The  testator,  in  pointing  out  the  object  of  his  bounty  ex- 
pectant on  the  death  of  his  grandson,  describes  that  object  as 
"  sucH  person  who  for  the  time  being  would  take  by  descent 
as  heir  male  of  the  body  of  his  grandson,"  and  directs  that 
such  person  should  be  permitted  to  take  the  profits  until 
some  such  person  should  attain  the  age  of  twenty-one  years, 
to  whom  the  trustees  were  then  to  convey.  If,  therefore, 
the  first  heir  male  of  the  grandson  did  not  attain  twenty-one, 
the  period  during  which  the  persons  who  in  succession  might 
be  heirs  male  of  the  body  of  the  grandson  for  the  time  being 
were  designed  to  take  the  profits,  and  at  the  expiration  of 
'which  the  trustees  were  directed  to  convey,  might  extend  to 
half  a  century.  But  the  rule  of  law  required  that  the  event 
upon  which  the  estate  was  to  be  conveyed  to  the  heir  male  of 
the  body  of  the  grandson  should  happen  within  twenty- 
*  562  one  years,  *  and  the  period  of  gestation  next,  after  the 
death  of  the  grandson.  And  when  a  gift  is  infected 
with  the  vice  of  its  possibly  exceeding  the  prescribed  limit,  it 
is  at  once  and  altogether  void,  both  at  law  and  in  equity. ^ 
And  even  if  in  its  actual  event  it  should  fall  greatly  within 
such  limit,  yet  it  is  still  as  absolutely  void  as  if  the  event, 
which  would  have  taken  it  beyond  the  boundary,  had  oc- 
curred. The  case  of  Ihhetson  v.  Ihbetson  (a)  appears  to  me 
to  have  been  properly  decided,  and  to  be  directly  in  point. 

For  these  reasons  I  think  the  disposition  too  remote,  and 
that  A.  was  incapable  to  make  a  title  to  the  proposed  pur- 
chaser. 

Mr.  Justice  Creswell.  —  As  a  large  majority  of  the  Judges 
to  whom  your  Lordships'  question  was  proposed  are  agreed  as 

(rt)  10  Sim.  495;  5  My.  &  Cr.  26. 

'  See  Tollemache  v.  Coventry,  2  CI.  &  Fin.  628,  and  cases  in  note  (1). 
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to  the  answer  to  be  given  to  it,  I  shall  state  as  briefly  as  pos- 
sible the  reasons  upon  which  my  opinion  is  founded,  well 
knowing  that  your  Lordships  will  hear  the  same  opinion  much 
better  maintained  by  many  of  my  learned  brethren.  The 
question  depends  upon  the  effect  to  be  given  to  the  words 
"  and  from  and  after  his  (the  grandson  B.'s)  decease  to  per- 
mit such  person  (who  for  the  time  being  would  take  by 
descent  as  heir  male  of  the  body  of  the  said  B.,  his  grand- 
son) to  take  the  profits  thereof  until  som^e  such  person  should 
attain  the  age  of  twenty-one  years,  and  then  to  convey  the 
same  unto  such  person  so  attaining  the  age  of  twenty-one 
years,  his  executors,  administrators,  or  assigns ; "  for  those 
are  the  words  under  which  the  vendor  must  derive  his  title. 
Now  those  words  dispose  of  the  estate,  previously  limited  to  B., 
by  way  of  executory  devise,  not  in  favour  of  any  individual, 
but  in  favour  of  such  person  filling  the  character  of 
heir  male  of  the  body  of  B.,  the  grandson,  as  *  should  *  563 
first  attain  the  age  of  twenty-one  years.  It  is  a  general 
rule,  too  firmly  established  to  be  controverted,  that  an  execu- 
tory devise  to  be  valid  must  be  so  framed  that  the  estate 
devised  must  vest,  if  at  all,  within  a  life  or  lives  in  being  and 
twenty-one  years  after ;  it  is  not  sufficient  that  it  ma^  vest 
within  that  period  ;  it  must  be  good  in  its  creation ;  and  un- 
less it  is  created  in  such  terms  that  it  cannot  vest  after  the 
expiration  of  a  life  or  lives  in  being,  and  twenty-one  3^ears, 
and  the  period  allowed  for  gestation,  it  is  not  valid,  and  sub- 
sequent events  cannot  make  it  so.  In  Jee  v.  Auclley^  (a) 
Lord  Kbnyon,  when  Master  of  the  Rolls,  expressed  himself 
very  strongly  on  this  point.  .  He  said,  the  limitations  of 
personal  estate  are  void  unless  they  necessarily  vest  (if  at  all) 
within  a  life  or  lives  in  being,  and  twenty-one  years,  and  nine 
or  ten  months  afterwards.  This  has  been  sanctioned  by  the 
opinion  of  Judges  of  all  times,  from  the  time  of  the  Buke  of 
Norfolk's  Case  to  the  present ;  it  is  grown  reverend  by  age, 
and  is  not  now  to  be  broken  in  upon."  Try  the  bequest 
under  consideration  by  this  rule.    At  the  time  when  the  tes- 


(a)  1  Cox,  324. 
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tator  died  it  was  impossible  to  foresee  whether  any  heir  male 
of  his  grandson  would  attain  the  age  of  twenty-one  in  due 
time,  and  it  might  well  happen  that  long  after  the  expiration 
of  twenty-one  years  from  the  death  of  the  grandson  B.,  some 
person  would  for  the  first  time  fill  the  character  of  heir  male 
of  the  body  of  B.,  having  attained  the  age  of  twenty-one 
years,  and  so  answer  the  description  of  the  party  to  take 
under  this  bequest.  If  such  an  event  might  happen  (and  it 
is  self-evident  that  it  might),  how  can  it  be  said  that  this 
bequest  is  so  framed  that  it  must  take  effect,  if  at  all,  within 
the  time  limited  by  law  ? 

It  seems  to  me  that  the  supposed  vendor  cannot  derive 

any  advantage  from  the  bequest  of  the  profits  to  the 
*  564  *  person  who  for  the  time  being  would  take  by  descent 

as  heir  male  of  the  body  of  B.,  until  some  such  person 
should  attain  the  age  of  twenty-one  years.  Such  bequest 
appears  to  be  open  to  the  same  objections  as  have  been  made 
to  the  bequest  of  the  corpus  of  the  estate ;  and  if  it  were  not 
so,  A.  never  answered  the  description  of  a  party  to  take 
under  it ;  and  for  the  purpose  of  the  question  proposed  by 
your  Lordships,  I  think  the  case  must  be  considered  as  if  the 
intermediate  profits  had  been  given  to  a  stranger.  The  main 
argument  urged  at  your  Lordships'  bar  in  favour  of  A.'s  title 
was,  that  if  he  took  under  this  bequest  he  would  of  necessity 
take  in  due  time,  and  therefore  it  was  good  as  to  him,  although 
void  as  to  those  who  might  take  at  a  more  remote  period. 
The  question,  however,  is  not  (as  I  apprehend)  whether  A. 
or  B.,  if  he  took,  must  take  in  due  time,  but  whether  the 
estate,  if  taken  by  any  one  under  this  bequest,  must  be  taken 
in  due  time.  It  is  but  one-  bequest,  whoever  takes  under  it ; 
and  I  find  no  authority  for  saying  that  it  can  be  good  as  to 
one  and  bad  as  to  another.  In  Leake  v.  Robinson^  (^a)  Lord 
Southampton  v.  The  Marquis  of  Hertford,  (5)  and  Ware  v. 
Polhill,  ((?)  the  doctrine,»that  an  executory  devise,  too  remote 
as  to  some  persons  who  would  take  under  it,  is  altogether 


(a)  2  Mer.  363. 
(c)  11  Ves.  257. 
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void,  was  propounded  as  a  matter  beyond  all  dispute.  Upon 
these  cases  it  was  observed  in  argument,  that  they  clearly 
related  to  classes,  and  that,  if  the  whole  class  could  not  take, 
no  part  of  it  could  ;  but  that  the  bequest  in  question  is  in 
favour  of  an  individual,  and  not  a  class.  It  is  not,  however, 
in  favour  of  any  particular  individual ;  there  might  be  several 
persons  in  succession  filling  the  character  of  heir  male  of  the 
body  of  B.,  the  grandson  ;  and  the  testator  gave  no  prefer- 
ence to  any  one  of  them  over  the  others,  simply  as  heir  male 
of  the  body,  but  preferred  him  who  should  first  attain 
the  age  of  twenty-one.  *  This  bequest  then  was  in  *  565 
favour  of  one  of  a  class,  it  being  quite  uncertain  who 
that  would  be,  or  when  he  would  be  ascertained.  I  appre- 
hend, therefore,  that  the  cases  of  Leake  v.  Robinson^  and 
Lord  Southampton  v.  The  Marquis  of  Hertford^  and  Ware  v. 
Polhill^  are  authorities  for  our  guidance  in  answering  your 
Lordships'  question  in  this  case.  This  point  may  be  further 
illustrated  by  Mr.  Fearne's  chapter  on  executory  estates  lim- 
ited upon  a  failure  of  heirs  or  issue,  §  14 :  "  Upon  the  dis- 
tinction between  a  dying  without  issue  generally,  and  a 
failure  of  issue  confined  to  the  period  of  a  life  in  being,  it 
seems  to  follow,  that  though  an  executory  devise  in  tail  or  in 
fee  to  one  in  esse,  after  a  dying  without  issue,  is  void,  yet  an 
executory  devise  for  life  to  one  in  esse,  to  take  place  after 
a  dying  without  issue,  may  be  good,  because  in  the  latter 
case  the  future  limitation  being  only  for  life  of  one  in  esse, 
it  must  necessarily  take  place  during  that  life,  or  not  at 
all." 

In  the  first  case  put  by  Mr.  Fearne,  it  would  have  been 
bad  even  had  the  first  devisee  died  without  issue  in  the 
life-time  of  the  person  to  whom  the  executory  devise  was 
limited ;  although  in  the  event  which  happened,  the  estate 
would  vest  in  due  time  ;  but  that  might  not  have  been  the 
case ;  and  the  person  named  who  was  to  take  in  fee  or  in 
tail  could  not  be  separated  from  his  descendants,  and  no 
distinction  could  be  made  in  his  favour  ;  although,  if  he 
individually  took  under  the  devise,  he  must  of  necessity  take 
in  due  time. 
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The  case  of  Trafford  v.  Trafford  (a)  is  supposed  to  be  an 
authority  in  favour  of  the  validity  of  this  bequest.  But  the 
point  now  under  consideration  does  not  appear  to  have  been 
presented  in  argument,  nor  indeed  was  it  the  interest  of  either 
of  the  litigant  parties  to  contend  that  the  bequest  was 
*  566  altogether  void,  and  therefore  Lord  Hardwicke  *  can 
hardly  be  assumed  to  have  pronounced  any  judgment 
upon  it ;  and  even  if  he  had  done  so,  the  authority  of  the 
case  must  have  been  considered  as  much  diminished  by  the 
observations  made  upon  it  by  Lord  Eldon,  in  the  case  of 
The  Countess  of  Lincoln  v.  TJie  Duke  of  Newcastle,  (h)  The 
case  of  Tollemache  v.  Lord  Coventry  (c)  is  a  strong  authority 
for  answering  your  Lordships'  question  in  the  negative.  The 
original  decision  was  in  favour  of  the  fourth  Lord  Vere, 
on  whose  behalf  the  bill  was  filed.  On  appeal  that  decree 
was  reversed  ;  and  as  the  litigant  parties  were  the  represent- 
atives of  the  third  and  fourth  Lords  Vere,  that  has  often 
been  treated  as  a  decision  that  the  third  Lord  Vere  would 
take  under  the  will.  But  that  is  not  so.  The  whole  of  the 
reasoning  of  Lord  Brougham  shows,  that  the  executory  be- 
quest, after  the  death  of  the  second  Lord  Vere,  was  void, 
because  it  possibly  might  not  vest  in  due  time.  The  decision, 
therefore,  must  be  taken  to  have  been,  not  that  the  bequest 
was  good  as  to  the  third  Lord  Vere,  but  that  it  was  bad  as  to 
the  fourth ;  and  the  reasoning  upon  which  that  decision  was 
founded  is  strictly  applicable  to  the  present  case. 

I  now  come  to  the  case  of  Lbbetson  v.  Ibbetson,  (c?)  which  is 
expressly  in  point.  There  Sir  H.  C.  Ibbetson  devised  his 
reversion  in  certain  estates  to  the  use  of  his  brother  C.  Ibbet- 
son, for  life,  with  remainder  to  trustees  during  the  life  of  C. 
Ibbetson,  to  preserve  the  contingent  remainders  thereinafter 
limited,  with  remainder  to  the  use  of  the  first  son  of  C.  Ibbet- 
son in  tail  male,  with  divers  remainders  over ;  and  the  tes- 
tator bequeathed  all  his  plate,  pictures,  &c.,  in  and  about  his 
mansion-house  at  Denton  Park,  upon  trust  to  permit  the  same 


(a)  3  Atk.  347. 
(c)  2  CI.  &  Fin.  611. 
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to  be  used  and  enjoyed  by  the  person  and  persons  who  for  the 
time  being  should  be  entitled  to  the  possession  of  his 
mansion-house  *  under  or  by  virtue  of  the  settlement  *  567 
made  upon  his  marriage,  or  of  the  limitations  contained 
in  his  will,  until  a  tenant  in  tail  of  the  age  of  twenty-one 
years  should  be  in  possession  of  his  mansion-house,  and  then 
the  plate,  pictures,  &c.,  were  to  go  and  belong  to  such  tenant 
in  tail.  The  Vice-Chancellor  of  England  held  that  the  devise 
was  void ;  and  that  decree  was  on  appeal  affirmed  by  Lord 

COTTENHAM.  (a) 

Upon  the  whole,  then,  it  appears  to  me,  that  the  general 
rule  by  which  executory  devises  are  to  be  judged  of,  and 
express  authority  equally  call  upon  me  to  say,  in  answer  to 
your  Lordships'  question,  that  A.,  the  eldest  son  of  the 
grandson  B.,  was  not,  without  the  concurrence  of  the  next  of 
kin  of  the  testator,  capable  of  making  a  good  title  to  the 
leaseholds  which  he  articled  to  sell. 

Mr.  Justice  Wightman.  —  In  answer  to  the  question  pro- 
posed by  your  Lordships,  my  opinion  is,  that  A.  was  not 
capable  of  making  a  good  title  to  the  leaseholds. 

The  bequest  of  the  leasehold  estate  is  an  executory  devise, 
which  it  is  now  settled  can  only  be  good,  if  it  must  of  necessity/ 
take  effect  within  the  compass  of  a  life  or  lives  in  being  and 
twenty-one  years,  and  the  period  allowed  for  gestation  after- 
wards. Whatever  uncertainty  upon  this  point  may  have  ex- 
isted previous  to  the  determination  of  the  case  of  Cadell  v. 
Palmer^  (5)  the  rule  may  since  that  case  be  considered 
settled;  and  the  question  is,  whether  the  bequest  in  the 
present  case  is  good  as  an  executory  devise  within  that  rule. 

A  will  of  personalty  takes  effect  from  the  time  of  the  testa- 
tor's death  ;  and  if  circumstances,  extrinsic  of  the  will  itself, 
are  to  be  considered  at  all,  they  must  be  those  existing  at 
that  time.  When  the  testator  died,  B.,  the  grandson, 
was  under  age,  and  unmarried ;  there  was  no  *  heir  *  568 
male  of  his  body,  and  it  might  be  that  there  never 
would  be  one. 


(a)  5  My.  &  Cr.  26. 


(6)  1  CI.  &  Fin.  372. 
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The  devise  is,  "  to  permit  my  said  grandson  B.  and  his 
assigns  to  take  the  profits  of  the  premises  for  the  term  of  his 
natural  life,  and  from  and  after  his  decease  to  permit  such 
person  who  for  the  time  being  would  take  by  descent  as  heir 
male  of  the  body  of  my  said  grandson,  to  take  the  profits 
thereof  until  some  such  person  shall  attain  the  age  of  twenty- 
one  years,  and  then  to  convey  the  same  unto  such  person  so 
attaining  the  age  of  twenty-one  years,  his  executors,  adminis- 
trators, and  assigns."  The  person  claiming  the  leasehold 
estate  itself  under  this  devise,  and  a  conveyance  of  it  from 
the  trustees  after  the  death  of  B.,  the  grandson,  must  fulfil 
the  double  contingency  of  being  heir  male  of  his  body,  and 
attaining  twenty-one  years  of  age.  There  might  be  a  long 
succession  of  heirs  male  of  the  body  of  B.,  not  one  of  whom 
could  claim  as  devisee  of  the  leasehold,  and  entitled  to  a  con- 
veyance of  it,  as  no  one  of  the  class,  if  they  may  be  called  so, 
might  attain  the  age  of  twenty-one  years.  At  the  time  of 
the  death  of  the  testator,  therefore,  there  was  no  certainty 
that  the  devise  of  the  leasehold  would  take  effect  within  the 
period  allowed  by  the  rule. 

But  it  is  said  that,  looking  at  the  terms  of  the  will,  and 
particularly  at  the  provision  for  the  disposal  of  the  interim 
profits,  the  intention  of  the  testator  was,  and  the  effect  of 
the  will  is,  to  give  a  succession  of  bequests  upon  the  contin- 
gency of  the  first,  or  more,  of  the  successive  heirs-at-law 
dying  under  age ;  and  that  if  there  was  an  heir-at-law  of  the 
body  of  B.,  the  grandson,  at  the  time  of  his  death,  such  heir- 
at-law  would  be  entitled,  if  twenty-one,  to  the  leasehold 
itself,  and  if  under  twenty-one,  to  the  interim  profits  until  he 
attained  twenty-one  or  died ;  and  that  with  respect  to  him, 
at  all  events,  the  devise  is  not  void  for  remoteness.  The 
terms  of  the  will,  however,  do  not,  in  my  opinion,  war- 
*  569  rant  such  a  construction,  *  nor  indicate  such  an  inten- 
tion on  the  part  of  the  testator,  as  that  suggested.  On 
the  contrary,  it  appears  to  me  that  there  is  but  one  devise, 
and  that  the  testator,  either  not  knowing  or  not  regarding 
the  rule  against  perpetuities,  has  devised  and  intended  to 
devise  the  premises  in  question,  not  to  the  person  who  should 
be  heir  of  the  body  of  B.  at  the  time  of  his  death,  but  to  the 
[  526  ] 


LORD  DUNGANNON  V.  SMITH. 


*569 


first  of  a  class  who  should  be  such  heir,  and  twenty-one  years 
of  age,  with  a  trust  for  interim  rents  and  profits  until  such 
devise  could  take  effect.  The  provision  as  to  interim  profits 
is  wholly  dependent  upon  the  devise  of  the  leasehold  itself, 
and  must  stand  or  fall  with  it.  If  that  be  void,  the  provision 
for  intermediate  profits  fails  also. 

It  seems  to  me  that  there  is  a  fallacy  in  assuming  that  if 
there  was  an  heir  male  at  the  death  of  the  grandson,  he  would 
be,  at  all  events,  entitled  to  take  something, — either  the 
rents  and  profits  if  under  age,  or  the  leasehold  itself  if  twenty- 
one  years  of  age.  The  case  must  be  considered  as  it  stood  at 
the  time  of  the  death  of  the  testator.  When  he  died  it  was 
uncertain  whether,  if  there  was  an  heir  male  at  the  death  of 
the  grandson,  he  would  take  any  thing  ;  for  if  twenty-one, 
he  would  not  be  entitled  to  the  rents  and  profits  by  the  terms 
of  the  will,  nor  would  he  be  entitled  to  the  leasehold  itself 
by  reason  of  the  rule  against  remoteness,  which  rendered  the 
devise  void  ah  initio  ;  and  this  state  of  things  actually  has 
occurred.  A.,  the  heir  male  of  the  grandson,  being  more  than 
twenty-one  when  the  latter  died. 

It  was  also  said,  that  the  devise  might  be  divided  into  two 
parts,  and  that  one  of  such  parts  was  a  devise  to  the  particu- 
lar person  who  happened  at  the  death  of  B.,  the  grandson, 
to  be  heir  male  of  his  body,  and  the  other  a  bequest  or  rather 
series  of  bequests  over  in  the  event  of  his  dying  before  he 
attained  twenty-one  ;  and  that  A.,  who  happened  upon  the 
death  of  B.  to  fulfil  both  the  requisites  of  the  will, 
being  heir  male  and  twenty-one  *  years  of  age,  would  *  570 
be  entitled  as  a  devisee  individually  designated  by  the 
testator,  though  the  subsequent  limitations  might  be  void. 
There  is,  however,  as  it  seems  to  me,  this  objection  to  such  a 
view  of  the  case,  that  A.'s  son  or  grandson,  or  any  other  per- 
son who  happened  to  be  the  heir  male  of  the  body  of  B.  at 
the  time  of  his  death,  would  be  as  well  designated  as  A.  him- 
self ;  and  though  a  person  answering  a  certain  description 


was  to  take,  it  was  quite  uncertain  at  the  testator's  death  who 
that  person  would  be,  and  whether  there  Avould  be  any  such 
within  the  limits  of  the  rule.    The  testator  does  not  point  to 
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any  person  who  must  of  necessity  be  in  existence  within 
those  limits. 

A  great  many  cases  were  cited  upon  the  argument,  to  which 
I  do  not  think  it  necessary  to  refer,  as  this  is  rather  a  ques- 
tion of  construction  and  intention  than  of  authority.  The 
principles  upon  which  those  cases  were  founded  were  not 
doubted,  so  much  as  their  applicability  from  their  being  more 
or  less  distinguishable  in  circumstances  from  the  present. 
All  the  most  important  of  them  are  referred  to  and  com- 
mented upon  in  the  judgment  of  the  Master  of  the  Rolls. 
But  there  is  one  case  so  directly  in  point  that  I  cannot  but 
refer  to  it,  for  it  seems  to  me  that  unless  that  case  be  over- 
ruled the  judgment  now  in  question  must  be  affirmed;  I 
allude  to  the  case  of  Ibhetson  v.  Ihhetson,  (a)  decided  after 
elaborate  argument  by  the  Vice-Chancellor,  and  his  judg- 
ment'affirmed  upon  appeal  by  Lord  Cottenham,  then  Lord 
Chancellor. 

The  terms  of  the  devise  in  that  case  were  so  very  like  those 
of  the  devise  in  this,  as  to  be  almost  identical ;  and  the  claim- 
ant under  the  will  there  had  this  additional  circumstance  in 
his  favour,  that  he  was  an  existing  person  at  the  time  of  the 
testator's  death.  There  was  in  that  case,  as  in  this,  a  pro- 
vision for  the  intermediate  use  and  enjoyment  of  the 
*  571  property ;  but  it  was  held  by  both  the  *  eminent 
Judges  before  whom  it  came,  that  the  limitation  over 
after  the  death  of  the  tenant  for  life  was  void  for  remote- 
ness. I  may  also  observe,  that  when  the  devise  now  in 
question  came  before  the  Lord  Chancellor  of  Ireland  in  the 
case  of  Kerr  v.  Lord  Bungannon^  (5)  his  opinion  appeared  to 
be  against  the  validity  of  the  devise,  though  it  did  not 
become  necessary  for  him  to  give  any  express  decision  upon 
the  point. 

Upon  the  whole,  therefore,  I  am  of  opinion,  both  upon 
general  principles  and  express  decision,  that  the  devise  under 
which  A.  claims  is  void  for  remoteness,  and  that  he  is  not 
capable  of  making  a  good  title  to  the  leaseholds. 

(a)  10  Sim.  495;  5  My.  &  Cr.  26. 
(h)  1  Dru.  &  War.  509. 
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Mr.  Baron  Rolfe.  —  In  answer  to  the  question  put  by 
your  Lordships  in  this  case,  I  have  to  state  as  my  opinion, 
that  the  eldest  son  of  B.,  the  grandson  of  the  testator,  cannot, 
under  the  circumstances,  make  a  good  title  to  the  leaseholds 
in  question.  My  opinion  is  founded  on  what  I  consider  to  be 
an  undisputed  rule  of  law ;  namely,  that  an  executory  be- 
quest is  bad,  unless  it  be  clear,  at  the  death  of  the  testator, 
that  it  must  of  necessity  vest  in  some  one,  if  at  all,  within  a 
life  in  being  and  twenty-one  years  afterwards.^  In  the  case 
*  propounded  by  your  Lordships,  it  would  be  impossible  to  say, 
at  the  death  of  the  testator,  that  the  leaseholds  bequeathed 
by  his  will  must  necessarily  vest,  if  at  all,  within  that 
period  ;  and  so  the  whole  gift  is,  in  my  opinion,  void  for 
remoteness. 

In  order  to  take  the  case  in  question  out  of  the  operation 
of  the  general  rule,  it  has  been  contended,  that  on  the  special 
frame  of  the  bequest  a  distinction  arises.  Here  the  gift  is  to 
trustees  upon  trust  for  B.,  the  grandson,  for  his  life,  and  after 
his  decease  upon  trust  to  permit  the  person,  who  for  the  time 
being  would  take  by  descent  as  heir  male  of  the  body 
of  B.,  the  grandson,  to  take  the  *  profits  until  some  *  572 
such  person  shall  attain  the  age  of  twenty-one  years, 
and  then  to  convey  to  such  person.  Such  being  the  terms  of 
the  will,  the  argument  on  the  part  of  the  appellant  is  this  : 
unless  at  the  testator's  decease  there  is  some  one  answering 
the  description  of  heir  male  of  the  body  of  B.,  the  bequest 
wholly  fails,  and  no  question  arises  as  to  its  construction.  It 
must,  therefore,  in  arguing  the  case,  be  assumed  that  such  an 
heir  male  will  exist.  If  there  be  such  a  person,  he,  it  is  said, 
must,  on  the  death  of  B.,  have  an  immediate  vested  right  to 
the  rents  and  profits  during  his  minority  (supposing  him  to 
be  a  minor),  with  Si  right  to  call  for  an  assignment  of  the 
corpus  of  the  estate  on  his  attaining  twenty-one  ;  or,  if  he  be 
not  a  minor,  then  he  must,  according  to  the  will,  have  an  im- 
mediate right  to  call  for  an  assignment.  In  either  case  his 
interest  must  vest,  it  is  said,  at  or  within  twenty-one  years 
after  the  death  of  B.    So  that,  as  to  him,  the  rule  against 


1  See  Tollemaehe  v.  Coventry,  2  CI.  &  Fin.  628,  and  cases  in  note  (1). 
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perpetuities  will  not  be  violated,  whatever  may  be  the  case  of 
subsequent  claimants.  He  is  (it  is  contended)  the  first  of  a 
series,  any  one  of  whom  may,  according  to  the  intention  of 
the  testator,  be  the  party  ultimately  entitled  to  call  for  an 
assignment  of  the  property.  And  though,  if  he  should  die 
before  he  should  attain  a  vested  interest,  those  who  are  later 
in  the  series  may  be  shut  out  on  the  ground  of  remoteness  ; 
yet  that,  it  is  said,  is  no  reason  for  excluding  him  who,  if  he 
takes  at  all,  must  take  within  the  prescribed  period. 

This  is,  as  I  understand  it,  the  argument  on  the  part  of  the 
appellant  ;  but  it  appears  to  me  to  rest  on  no  solid  foundation. 
In  the  first  place,  the  gift  of  rents  and  profits  during  the 
minority  appears  to  me  to  make  no  difference  in  the  case.  A 
devise  of  rents  and  profits,  no  doubt,  is  generally  the  same  thing 
as  a  devise  of  the  corpus  ;  it  is  a  devise  of  all  which  makes 

the  corpus  valuable,  and  prima  facie  draws  the  corpus 
*  573  with  it.    But,  *  on  the  other  hand,  it  is  competent  to 

a  testator  to  make,  within  certain  limits,  a  temporary 
severance  of  the  rents  and  profits  from  the  corpus^  and  to 
enable  any  object  of  his  bounty  to  call  for  the  former,  though 
he  may  not  be  entitled  to  the  latter  ;  and  that  has  clearly 
been  done  by  the  testator  in  the  present  case.  He  has  in 
effect  directed  his  trustees  to  retain  the  corpus  in  their  own 
hands  until  some  person  answering  the  description  of  heir 
male  of  the  body  of  B.  shall  attain  his  age  of  twenty-one, 
and  then,  but  not  till  then,  to  assign  the  corpus  to  that  per- 
son. What  may  have  been  the  disposition  of  the  rents  and 
profits  in  the  mean  time  appears  to  me  quite  unimportant. 
Even  though  the  same  person  should,  under  the  limitations 
of  the  will,  take  first  the  rents  and  profits  during  minority, 
and  afterwards  the  corpus  on  attaining  twenty-one,  yet  he 
will  take  them  as  distinct  bequests.  He  will  not  become 
entitled  to  the  corpus^  because  he  has  previously  enjoyed  the 
rents  and  profits,  nor  will  he  originally  take  the  rents  and 
profits,  because  he  is  the  person  who  will  eventually  become 
entitled  to  the  corpus.  It  may  be  that  the  same  person  may 
first  fill  the  character  which  entitles  him  to  the  rents,  and 
afterwards  that  which  entitles  him  to  the  corpus.  But  this  is 
an  accident ;  it  is  not  the  result  of  any  necessary  connection 
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between  the  two  gifts.  And  I  am  therefore  of  opinion,  that 
the  will  must  be  construed  in  the  same  way  as  if  the  rents 
and  profits  accruing  between  the  testator's  decease  and  the 
time  when  some  one  shall  be  entitled  to  call  for  an  assign- 
ment of  the  corpus  had  been  given  to  strangers,  or  had  been 
undisposed  of. 

This  being  so,  the  question  is,  whether  the  appellant  can 
successfully  withdraw  his  case  from  the  operation  of  the  rule 
,  against  perpetuities,  by  showing  that,  so  far  as  he  is  con- 
cerned, that  rule  certainly  will  not  be  violated,  inasmuch  as 
his  interest  must  take  effect  in  possession,  if  at  all, 
within  twenty-one  years  after  the  death  of  B.  I  *  ap-  *  574 
prehend  that  this  is  not  material,  and  that  the  rule 
applies  to  the  first  heir  male  as  well  as  to  all  others.  There 
is  no  gift  to  him  in  terms  different  from  the  gift  to  all  others 
who  may  be  able  to  bring  themselves  within  the  terms  of  the 
gift.  The  person  who  shall  be  heir  male  at  the  death  of  the 
tenant  for  life  was  intended  by  the  testator  to  take  at  twenty- 
one,  not  because  he  would  stand  in  any  category  different 
from  that  in  which  the  succeeding  heirs  male  would  stand, 
but  because  he  would  stand  in  the  same.  The  testator  in- 
tended that  the  first  heir  male  who  should  attain  twenty-one 
should  take,  whether  he  should  be  the  heir  male  at  the  death 
of  B.  or  not.  And  where  a  testator  has  made  a  general 
bequest,  embracing  a  great  number  of  possible  objects,  there 
is  no  authority  for  holding  that  a  Court  can  so  mould  it  as  to 
say  that  it  is  divisible  into  two  classes,  the  one  embracing  the 
lawful,  and  the  other  the  unlawful  objects  of  his  bounty. 

It  is  perfectly  true  that  the  general  language  of  the  testator 
embraces  exactly  the  same  objects  as  if  he  had  in  terms 
directed  his  trustees  to  assign  to  the  person  who  at  the  death 
of  B.  should  be  heir  male  of  his  body,  if  such  person  should 
attain  his  age  of  twenty-one,  and  if  not,  then  to  the  first 
subsequent  heir  male  who  should  attain  ,twenty-one  ;  and 
there  is  no  doubt  but  that  such  a  gift  would  be  good  as  to  the 
person  who  should  be  heir  male  of  B.  at  his  death.  It  would 
be  good,  because  at  the  death  of  the  testator  it  would  be 
absolutely  certain  that  the  bequest  must  take  effect,  if  at  all, 
within  twenty-one  years  after  the  death  of  B. ;  and  it  would 
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not  be  rendered  invalid  by  a  subsequent  gift  to  others,  which 
might  be  too  remote. 

Though,  however,  the  general  language  used  by  this  testa- 
tor necessarily  includes  that  which,  if  it  had  stood  as  a  distinct 
gift,  would  have  been  good,  yet,  including,  as  his  language 

certainly  does,  gifts  too  remote  as  well  as  those  not  too 
*  575   remote,  the  whole  is  bad,  for  the  gift  is  one  *  entire  gift ; 

and  it  is  impossible  to  say  of  it,  in  all  its  different  con- 
tingencies, that  it  must  have  effect  within  the  prescribed  time. 
It  has  been  contended  that,  in  applying' this  doctrine  to  the 
present  case,  we  are  unwarrantably  adopting  principles  from 
the  cases  of  gifts  to  classes  of  -  persons,  such  as  children, 
brothers,  or  the  like,  and  which  have  not  been  and  ought  not 
to  be  applied  to  a  case  where  there  is  no  gift  to  a  class  to  take 
together,  but  rather  several  gifts  to  a  series  of  persons  who 
are  to  take  in  succession  one  after  the  other.  There  does 
not  appear  to  me  to  be  any  ground  for  this  distinction.  The 
reason  why  a  gift  to  a  class,  as  children  or  the  like,  is  void 
when  it  may  embrace  some  objects  too  remote,  is  this ;  there 
is  no  intention  to  give  to  any  number  short  of  the  whole  class  ; 
and,  therefore,  if  the  prescribed  limit  may  be  transgressed 
before  the  class  is  filled  up,  the  whole  gift  fails,  because  it 
does  not  necessarily  take  effect  within  the  prescribed  period. 
The  ground  on  which  the  gift  fails  is,  the  want  of  certainty 
that  the  bequest  will  take  effect  within  the  prescribed  period  ; 
and  whether  such  uncertainty  arises  from  the  possibility  of 
the  birth  of  further  children,  or  from  any  other  cause,  seems 
on  principle  immaterial.  In  the  case  of  a  gift  to  a  class,  just 
as  in  the  present  case,  there  will  be  many  events  in  which  the 
bequest  might  be  upheld,  if  the  Courts  might  do  what  is  here 
proposed ;  namely,  separate  the  gift  into  two  or  more  parts, 
on  the  ground  that  such  parts  are  necessarily  included  in  the 
general  words  used  by  the  testator.  In  Jee  v.  Audley^  (a) 
the  testator  gave  lOOOZ.,  upon  a  general  failure  of  issue  of 
Mary  Hall,  to  the  daughters  who  should  then  be  living  of  John 
Jee  and  Elizabeth  his  wife.  At  the  testator's  decease  Jee 
and  his  wife  were  above  seventy  years  old,  and  they  had  four 
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daughters  then  living.  The  four  daughters  filed  a  bill 
to  secure  the  fund,  *  but  Lord  Kenyon  dismissed  it,  on  *  576 
the  ground  that  the  gift  was  void,  as  it  would  include 
after-born  children  of  Jee  and  his  wife,  and  so  would  not 
necessarily  vest  during  a  life  in  being,  and  twenty-one  years 
afterwards.  Now,  if  in  any  case  the  Court  could  be  warranted 
in  dividing  a  general  bequest  into  its  necessarily  component 
parts,  it  would  not  have  been  that  case,  where  it  is  quite  clear, 
from  the  age  of  the  parties,  that  the  testator  never  had  in  his 
contem^plation  any  daughters  except  the  four  already  born. 
And  if  the  bequest  had  been,  on  the  death  without  issue  of 
Mary  Hall,  to  such  of  the  daughters  as  should  then  be  living, 
if  no  other  daughter  should  then  have  been  born,  but  if  any 
other  daughter  should  then  have  been  born,  to  each  of  all  the 
daughters  of  Jee  and  his  wife,  born  and  to  be  born  before 
the  failure  of  issue  of  Mary  Hall,  as  should  then  be  living,  the 
bequest  in  favour  of  the  four  would  have  been  perfectly  good, 
in  the  event  of  no  other  daughter  having  been  born.  But  no 
one  ever  suggested  that  the  Court  could  mould  the  words  of 
the  bequest,  so  as  to  divide  it,  as  it  were,  into  what  was  and 
what  was  not  lawful,  though  by  such  a  course  it  would  have 
introduced  nothing  into  the  gift,  which  was  not  necessarily 
included  in  the  words  used  by  the  testator. 

Where  a  testator  has  made  one  entire  gift,  under  which  no 
one  can  claim  except  by  showing  that  he  fills  a  particular 
character,  which  character  it  may  be  possible  that  no  one  will 
fill  within  the  prescribed  period,  there  the  whole  is  void;  and 
it  is  not  material  that  the  testator  might  have  attained  his 
object,  as  to  some  of  those  he  meant  to  benefit,  by  splitting 
his  gifts  into  different  parts.  If  the  testator  had  done  so, 
those  who  would  take,  would  take  not  because  they  fill  the 
character  designated  in  the  general  bequest,  but  because  they 
fill  some  other  character,  or  fill  the  general  character  with 
some  other  superadded  qualification  or  restriction  necessarily, 
confining  the  period  of  vesting  to  a  life  in  being,  and 
twenty-one  *  years  afterwards.  It  is  on  these  short  *  577 
grounds,  that  I  have  come  to  the  conclusion  that  a 
good  title  cannot  be  made  by  the  grandson's  son.  A.,  to  these 
leaseholds. 
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I  will  only  add,  that  I  have  formed  my  opinion  without 
reference  to  the  case  of  Ibbetson  v.  Ibbetson^  decided  first  by 
his  Honor  the  Vice-Chancellor  of  England,  and  afterwards 
affirmed  by  Lord  Cottenham.  Their  decision  in  that  case, 
almost  in  terms,  governs  the  present.  But  it  was  suggested 
in  the  course  of  the  argument  at  your  Lordships'  bar,  that 
Ibbetson  v.  Ibbetson  was  a  case  of  recent  date,  not  brought  by 
appeal  to  this  House,  and  which,  therefore,  never  received 
the  sanction  of  the  highest  Court  of  Appeal ;  and  it  was  said, 
therefore,  to  be  a  decision  which  ought  not  to  bind  your 
Lordships.  Although  I  should  feel  great  difficulty  in  acced- 
ing to  the  doctrine,  that  nothing  is  to  be  deemed  as  established 
law  which  has  not  been  decided  by  the  ultimate  Court  of 
Appeal,  yet  I  have  thought  it  better  to  found  my  opinion  in 
this  case  on  the  general  principles  applicable  to  cases  of  this 
nature,  rather  than  rest  it  on  the  authority  of  Ibbetson  v. 
Ibbetson,  however  correctly  that  case  may  have  beep,  and,  in 
my  opinion,  was  decided. 

Mr.  Justice  Maule.  —  I  am  of  opinion  that  A.  was  not 
capable  of  making  a  good  title,  because  the  bequest  under 
which  he  claims  is  void  from  being  too  remote.  That  bequest 
is  to  take  effect  upon  "  some  person  who  would  take  by  descent 
as  heir  male  of  the  body  of  B.,  attaining  the  age  of  twenty- 
one  years  ; "  and  the  question  is,  whether  at  the  death  of  the 
testator  it  was  certain  that  this  event  would  happen  within 
the  time  allowed  by  law,  that  is  twenty-one  years  after  lives 
in  being,  with  some  months  for  gestation,  if  necessary.  Now 
it  might  well  happen  that  by  the  successive  marriages  and 
deaths  under  twenty-one  of  heirs  male  of  the  body  of  B.,  or 

(without  supposing  any  marriage  under  twenty-one) 
*  578   by  the  character  of  heir  *  male  of  the  body  of  B.  being 

successively  filled  by  the  minor  descendants  of  different 
sons  of  B.,  the  existence  of  an  heir  male  of  the  body  of  B. 
who  should  be  twenty-one  years  of  age  might  happen  for  the 
first  time  long  after  the  time  limited  by  law ;  and  it  appears 
to  me  necessarily  to  follow  from  this  that  the  gift  is  too  re- 
mote. It  will  not  make  any  difference  in  this  conclusion  that 
the  event  on  which  the  testator  gives  the  right  to  have  the 
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leaseholds  conveyed  might  arise,  and,  in  the  case  put,  has 
arisen,  within  the  limited  time,  it  being  well  settled,  and  not 
disputed  at  the  bar,  that  an  event  which  may  happen  within, 
but  may  also  happen  beyond  the  legal  Hmit,  is  too  remote.^ 

There  can  be  no  doubt  if  no  rule  as  to  perpetuities  Avere  in 
existence,  a  claimant  who  attained  the  character  of  heir  male 
of  the  age  of  twenty-one,  long  after  the  time  beyond  which, 
as  the  law  now  is,  his  claim  would  be  too  late,  would  be 
entitled  to  the  leaseholds  in  question  under  the  very  words 
of  which  the  construction  is  the  object  of  inquiry;  and  the 
existence  of  the  rule  as  to  perpetuities  is  certainly  no  reason 
for  altering  the  construction  of  the  bequest. 

It  was  contended  at  your  Lordships'  bar  that  the  meaning 
of  the  testator  would  be  best  understood  by  reading  his  will, 
as  if  the  gift  to  the  trustees  had  been  to  permit  the  person 
who,  at  the  death  of  the  grandson,  should  be  his  heir  male, 
to  take  the  profits,  if  he  attain  twenty-one,  then  to  give  him 
a  formal  assignment  of  the  legal  estate  ;  if  he  die  under 
twenty-one,  the  person  who  maj^  be  next  heir  male  to  take 
the  profits,  and  so  on  to  the  series ;  and  that  under  the  will 
so  read  the  claim  of  A.  would  be  valid,  inasmuch  as  the  gift 
to  him  by  the  description  of  the  person  who,  at  the  death  of 
the  grandson,  should  be  his  heir  male,  if  he  attain  twenty- 
one,  must  necessarily  take  place,  if  at  all,  within  the  legal 
time,  and  would  not  be  interfered  with  by  the  invalid- 
ity of  the  subsequent  *  limitations  in  favour  of  unborn  *  579 
heirs  male,  which  might  be  void  from  remoteness. 

With  respect  to  this  argument,  it  may  be  observed  that  the 
words  of  the  testator  are  clear  and  unambiguous :  there  is  no 
difhculty  in  dealing  with  them  as  they  stand  in  the  will,  un- 
less it  be  sought  to  evade  the  rule  against  perpetuity.  There 
is  no  such  rule  of  construction  as  that  any  words  which  point 
out  the  same  course  of  devolution  as  those  used  by  the  tes- 
tator may,  in  construing  a  will,  be  substituted  for  those  which 
he  has  used,  —  a  proposition  which  seems  to  be  assumed  in 
the  argument  in  question.    Such  a  rule  would  be  manifestly 

*  See  ToUemache  iJ.  Coventry,  2  CI.  &  Fin.  628,  note  (1),  and  cases 
cited. 
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inconsistent  with  the  established  law,  that  a  gift  to  take  effect 
on  an  event  which  may  happen  or  may  not  happen  within  the 
legal  limit  is  too  remote,  such  a  gift  being  always  capable 
(consistently  with  the  same  order  of  devolution)  of  being 
divided  into  two  gifts,  one  necessarily  to  take  effect,  if  at  all, 
within  the  legal  time,  and  the  other  afterwards. 

The  proposed  construction  unites  into  one  the  gift  of  the 
rents  and  profits  and  the  gift  of  the  leaseholds  themselves, 
which  the  testator  had  separated,  and  divides  into  many  the 
gift  of  the  leaseholds,  upon  some  heir  male  attaining  twenty- 
one,  to  such  person  so  attaining  that  age,  which  is  clearly 
expressed  by  the  testator  as  one  single  undivided  gift.  The 
circumstance  of  the  rents  and  profits  being  given  to  the  minor 
heir  immediately  on  the  death  of  the  grandson,  does  not  ap- 
pear to  me  at  all  to  affect  the  gift  of  the  leaseholds  them- 
selves ;  the  gift  to  the  series  of  minor  heirs  is  in  terms 
perfectly  distinct  from  that  to  the  person  who  is  to  take  the 
leaseholds  as  an  heir  having  attained  twenty-one.  The  gift 
of  the  leaseholds  might  ca^ry  them  to  a  person  who  had 
never  belonged  to  the  series  of  minor  heirs,  as  in  the  case 
of  a  younger  son  of  a  grandson,  or  a  descendant  of  a  younger 
son,  who  might  be  of  full  age,  on  the  failure  of  a  succession 
of  minor  heirs  descended  from  his  elder  brothers,  and 
*  580  who  might  *  be  related  to  them  in  any  assignable  de- 
gree of  remoteness  of  consanguinity.  The  right  to  the 
leaseholds  is  wholly  independent  of  the  gift  of  the  rents  and 
profits  having  taken  effect  either  in  favour  of  the  claimant  of 
the  leaseholds  or  any  other  person.  Indeed  the  claim  of  A. 
(which  appears  to  me  in  this  respect  liable  to  no  objection) 
is  founded  on  the  assumption  that  an  heir  of  full  age,  who 
has  never  been  an  heir  under  age,  and  though  there  has 
never  been  any  heir  under  age,  would  be  entitled  to  the 
leaseholds.  • 

No  cases  were  cited  at  your  Lordships'  bar  which  appear 
to  me  in  any  degree  inconsistent  with  the  view  I  have  sub- 
mitted, except  those  of  Taylor  v.  Biddal  (a)  and  Trafford  v. 
Trafford,  (h)  in  which  it  was  insisted  that  dispositions  were 


(a)  2  Mod.  289. 
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held  good,  which  would  be  too  remote  unless  the  present 
claim  to  the  leaseholds  is  well  founded.  But  the  question 
was  never  raised  in  either  of  these  cases ;  and  I  think  it  is 
quite  clear  that  it  was  not  considered  by  the  Court  in  decid- 
ing either  of  them.  The  observation  which,  in  the  case  of 
Lady  Lincoln  v.  The  Luke  of  Newcastle^  Lord  Eldon  made 
on  the  case  of  Trafford  v.  Trafford^  appears  to  me,  notwith- 
standing what  was  suggested  with  respect  to  its  authority  in 
the  argument  at  the  bar,  to  be  entitled  to  all  the  weight  due 
to  a  well-considered  and  cautiously  expressed  opinion  of  that 
great  master  of  the  law  of  real  property. 

The  weight  of  later  authority  is  decidedly  in  favour  of  a 
negative  answer  to  your  Lordships'  question.  It  appears  to 
me  that  the  case  of  Ibbetson  v.  Ibhetson  was  well  decided, 
and  is  in  point  in  support  of  the  opinion  which  I  have  ven- 
tured to  express. 

Mr.  Justice  Coltman.  —  The  answer  which  ought,  I  think, 
to  be  returned  to  the  question  proposed  by  your 
*  Lordships  is,  that  A.  is  not  capable  of  making  a  *  581 
good  title  to  the  premises  in  question. 

It  does  not,  I  think,  admit  of  a  doubt  if  the  estate  had 
been  bequeathed  to  trustees  after  the  death  of  B.,  in  trust  to 
permit  J.  S.,  his  executors  and  administrators,  to  receive  the 
rents,  until  some  person  who  for  the  time  being  should  be 
heir  male  of  the  body  of  B.,  should  attain  the  age  of  twenty- 
one,  and  upon  the  happening  of  that  event  to  convey  the 
estate  to  such  heir  male ;  that  in  such  case,  if  B,  survived 
the  testator,  the  gift  to  such  heir  male  would  be  void,  on  the 
ground  that  an  executory  bequest  cannot  be  good  unless  the 
contingency  on  which  it  depends,  if  it  happens  at  all,  must 
happen  within  a  life  or  lives  in  being,  and  twenty-one  years. 

It  might,  indeed,  be  contended  in  the  case  supposed  that 
such  a  bequest  is  capable  of  being  subdivided  into  a  number 
of  successive  limitations,  and  of  being  read  as  if  the  trusts 
had  been,  after  the  death  of  B.,  to  permit  J.  to  take  rents 
until  the  person  who  should  then  be  heir  male  of  the  body  of 
B.  should  attain  the  age  of  twenty-one,  and  on  his  attaining 
that  age  then  to  convey  the  estate  to  such  heir  male ;  but  if 
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he  should  happen  to  die  under  twenty-one,  then  in  trust  to 
permit  J.  S.  to  receive  the  rents  and  profits  until  the  person 
who  should  then  be  heir  male  of  the  body  of  B.  should  attain 
the  age  of  twenty-one,  and  then  to  convey  the  estate  to  him, 
and  so  on ;  and  it  might  be  contended  that  the  limitation  to 
the  first  heir,  who  was  clearly  intended  to  take,  if  at  that 
time  he  was  of  the  age  of  twenty-one,  would  be  good,  though 
that  to  the  second  would  be  bad. 

But  the  answer  to  this  reasoning  is,  that  the  testator,  in 
the  case  supposed,  could  not  be  considered  to  have  framed 
such  a  limitation  as  the  argument  supposes.  The  expressions 
of  the  bequest  import  one  single  gift  to  one  person  answering 
a  particular  description ;  namely,  a  person  who  is  heir 
*  582  of  the  body,  and  of  the  age  of  twenty-one  ;  *  and  the 
intention  plainly  indicated  by  the  words  is,  that  the 
vesting  of  the  estate  is  to  remain  suspended  until  some  per- 
son who  fills  both  parts  of  the  description  is  in  a  capacity  to 
take  ;  and  as  by  possibility  the  contingency  on  which  the 
limitation  depends  may  not  happen  till  after  the  time  limited 
by  law,  the  devise  is  void.  It  was  said  by  Sir  W.  Grant,  in 
the  case  of  Leake  v.  Robinson^  (a)  "  Perhaps  it  might  have 
been  as  well  if  the  Courts  had  originally  held  an  executory 
devise  transgressing  the  allowed  limits  void  only  for  the  ex- 
cess, where  the  excess  could  be  clearly  ascertained ;  but  the 
law  is  otherwise  settled."  And  it  is,  I  think,  impossible  to 
read  Lord  Eldon's  judgment  in  the  case  of  Lady  Lincoln  v. 
The  Duke  of  Newcastle  (5)  without  coming  to  the  conclusion 
that  his  opinion  as  to  the  invalidity  of  such  a  bequest  as 
above  supposed  was  fixed  and  settled  ;  and  accordingly  Lord 
Cottenham,  in  the  case  of  Ibhetson  v.  Ihbetson,  ((?)  speaks  of 
such  a  bequest  as  being  clearly  too  remote. 

But  it  may  be  said  that  the  present  case  is  different ;  for  in 
the  question  put  by  your  Lordships,  the  persons  to  whom  the 
profits  are  given  during  minority  are  the  same  persons  to 
whom  the  chance  of  succeeding  to  the  corpus  of  the  estate  is 
intended  to  be  given.    In  this  case  it  may  be  said  the  inten- 


(a)  2  Meriv.  263. 
(c)  5  My.  &  Cr.  26. 
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tion  of  the  testator  clearly  is,  that  the  individual  filling  the 
character  of  heir  of  the  body  of  B.  should  take  a  benefit 
under  his  will ;  he  is  a  person  who,  if  he  ever  exists,  must 
exist  at  that  time ;  that  his  position  differs  from  that  of  every 
other  person  whom  the  testator  may  be  supposed  to  have  had 
in  his  contemplation ;  that  he  is  a  person  specially  designated 
and  intended  to  take  something,  and  to  take  it  in  all  events, 
whilst,  with  regard  to  all  but  him,  the  testator  must  have 
contemplated  the  possibility  that  they  might  never 
take  *  any  thing.  Now  what,  it  may  be  said,  did  the  *  583 
testator  intend  that  he  should  take  ?  Did  he  not  in- 
tend him  to  take,  immediately  on  the  death  of  B.,  the  profits 
if  a  minor,  the  corpus  of  the  estate  if  of  age  ?  Be  he  major,  or 
be  he  minor,  it  may  be  said  that  he  takes  the  bequest  imme- 
diately and  consequently  within  the  time  allowed  by  law. 

Still  it  seems  to  me  that  the  difficulty  remains  as  before. 
The  gift  of  the  profits  during  minority  is  a  distinct  bequest 
from  the  gift  of  the  corpus  of  the  estate  ;  the  party  who  takes, 
must  take  under  one  of  these  branches,  separately  considered 
and  apart  from  the  other.  The  testator  did  not  intend  the 
first  heir  (as  such)  to  take  the  corpus  of  the  estate,  but  such 
person  only  as  should  first  answer  a  particular  description. 
Whether  the  first  heir  or  some  other  person  would  do  so  was, 
at  the  testator's  death,  quite  uncertain.  The  vesting  of  the 
estate  was  intended  to  be  suspended  till  some  such  person 
should  be  in  a  capacity  to  take.  Disguise  the  matter  as  we 
may,  the  corpus  of  the  estate  can  only  be  given  to  the  first 
heir  by  subdividing  the  limitation  into  a  series  of  successive 
limitations,  as  in  the  case  first  supposed ;  and  such  a  subdivi- 
sion, I  think,  on  the  grounds  before  stated,  to  be  unwarrant- 
able. 

It  is  true  that  in  the  present  case  A.  did  answer  the  entire 
description  at  the  time  of  B.'s  death ;  but  that  was  a  mere 
accident.  It  is  quite  possible  at  the  testator's  death  that 
neither  A.  nor  any  other  person  might  have  answered  the 
description  for  a  century;  and  therefore,  on  the  grounds 
above  detailed,  I  think  the  limitation  cannot  be  sustained. 
The  case,  in  effect,  cannot,  in  my  humble  opinion,  be  dis- 
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tinguislied  from  that  of  Ihhetson  v.  Ibhetson,  (^a)  and  I  am 
unable  to  see  any  solid  ground  for  dissenting  from  that  case. 

*  584  *  Mr.  Justice  Williams.  —  If  the  only  question  in 
this  case  had  been  what  was  the  intention  of  the  tes- 
tator, —  that  is  to  say,  if  he  had  been  asked  at  the  time  of 
making  his  will  whether  the  person  designated  as  A.  in  your 
Lordships'  question  should,  under  the  circumstances  which 
have  actually  occurred,  take  the  property  upon  the  decease 
of  his  grandson  B.,  —  my  opinion  is,  though  some  doubts 
have  been  expressed  to  the  contrary,  that  he  would,  without 
hesitation,  have  answered  in  the  affirmative.  But  there  is 
another  question  in  this  and  all  other  cases  of  the  same  de- 
scription which,  whether  it  be  deemed  first  or  second  in 
order,  is  of  equal  importance,  and  that  is,  whether  the  inten- 
tion of  the  testator,  if  ascertained,  can  be  carried  into  effect 
consistently  with  the  known  rules  of  law ;  the  rule  of  law 
applicable  to  this  case  having  been  fully  admitted  throughout 
the  whole  discussion  to  be  perfectly  settled,  as  it  certainly  is. 
Cadell  V.  Palmer,  (h)  Upon  this  the  difficulty  has  arisen  ; 
and  it  may  be  as  well,  perhaps,  to  state  at  the  commencement 
of  the  few  remarks  with  which  I  shall  trouble  your  Lordships, 
that,  although  the  question  may  be  open  for  the  decision  of 
this  House,  and  is  one  of  great  importance  generally,  as  well 
as  in  the  particular  case,  I  cannot  help  considering  that  ques- 
tion as  settled  by  authority. 

It  is  true  that  the  case  of  Ker  v.  Lord  Dungannon^  (<?) 
having  been  appealed  against,  and  also  decided  upon  another 
ground,  cannot,  for  that  reason,  be  quoted  as  a  direct  author- 
ity, and  is  to  be  considered  only  of  so  much  weight  as  the 
reasoning  of  the  Lord  Chancellor  of  Ireland  in  giving  judg- 
ment may  entitle  it  to ;  and  that  the  case  of  Ihhetson  v. 
Ihhetson^  Qd)  when  before  the  Vice-Chancellor,  is  open  partly 
to  the  same  remark,  because,  as  has  been  observed  by  Sir 

(a)  10  Sim.  495;  5  My.  &  Cr.  26. 

(b)  1  CI.  &  Fin.  372.  (c)  1  Dm.  &  War.  509. 
(d)  10  Sim.  495;  5  My.  &  Cr.  26. 
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Edward  Sugden,  that  was  not  decided  upon  the  point 
now  under  consideration  ;  but  to  the  *  decision  of  the  *  585 
Lord  Chancellor,  when  that  case  came  before  him  upon 
appeal,  no  such  observation  applies  ;  the  principle  which  bears 
so  strongly  upon  the  present  was  by  him  expressly  recognized 
and  distinctly  acted  upon.  The  question,  therefore,  as  it 
seems  to  me,  mainly  is,  whether  there  be  any  substantial  dis- 
tinction between  this  case  and  that  of  Ibhetson  v.  Ibbetson^  so 
decided  by  his  Lordship. 

Before,  however,  I  pursue  that  inquiry,  I  will  briefly  no- 
tice what,  as  I  understand  it,  is  agreed  on  all  hands  to  be  the 
real  state  of  the  question  ;  and,  ample  as  has  been  the  discus- 
sion and  the  citation  of  cases  before  your  Lordships,  that 
question  seems  to  lie  iii  a  comparatively  narrow  compass. 

Now  it  is,  I  believe,  admitted,  or  rather  was  assumed  as  a 
principle  throughout  the  argument,  that  the  validity  of  the 
gift  must  be  determined  by  considering  how  it  stood  at  the 
death  of  the  testator ; "  and  if,  under  the  terms  of  the  will, 
an  indefinite  period  of  time  might  elapse  before  a  tenant  in 
tail  of  the  requisite  description  (that  is,  a  tenant  in  tail  who 
attained  the  age  of  twenty-one),  existed,  it  matters  not 
that  in  fact  such  tenant  in  tail  has  existed  in  the  person  of  A. 
So  the  question  is  expressly  stated  by  the  Lord  Chancellor  of 
Ireland,  and  by  the  Vice-Chancellor  and  the  Lord  Chancellor 
of  England  ;  and  I  may  'add,  that  it  was  so  stated  by  the 
counsel  on  both  sides  at  your  Lordships'  bar.  And  to  show 
that  it  could  not  have  been  stated  otherwise,  I  may  observe, 
in  the  language  of  Lord  Brougham  in  the  case  of  Tollemache 
V.  Coventry^  (a)  that '4t  does  not  follow,  because  you  are 
wise  after  the  event,  that  therefore  you  are  to  put  a  construc- 
tion upon  the  instrument,  which  you  have  no  right  to  do,  to 
meet  that  w^hich  has  accidentally  happened  after  the  date  of 
the  instrument;"  or,  in  other  words,  the  question  is 
not  what  may  happen,  but  what  *  must  happen.  It  *  586 
comes  therefore  to  this :  What  is  the  true  construction 
of  the  clause  of  the  will  proposed  by  your  Lordships  to  us  for 

(a)  2  CI.  &  Fin.  611. 

[541] 


*586 


CASES  IN  THE  HOUSE  OF  LORDS. 


our  consideration,  understanding  the  question  to  be  as  just 
stated?  That  clause  is  as  follows.  [The  learned  Judge 
read  it,  as  in  p.  547,  ante^  and  proceeded.]  Is,  then,  this  a 
gift  to  a  particular  person,  who  is  designated,  and  must  take 
upon  the  death  of  B.,  the  grandson,  or  is  it  general,  —  a  part 
of  the  description  being,  that  the  person  to  take  must  attain 
the  age  of  twenty-one,  and  as  much  a  part  of  that  description 
as  that  he  must  be  a  tenant  in  tail  ?  The  clause  is,  to  say  no 
more,  capable  of  this  latter  construction ;  and  the  authority 
to  which  I  have  referred  as  in  a  good  degree  influencing  my 
opinion,  shows  that  this  ought  to  be  the  construction.  But, 
independent  of  all  authority,  it  seems  to  me  clear  that  A.  is 
no  more  pointed  out,  in  certain,  than  his  son  or  grandson, 
and  so  forth,  seriatim^  indefinitely,  till  some  person  shall  ap- 
pear who  answers  the  full  description  of  being  tenant  in  tail, 
and  also  of  the  age  of  twenty-one. 

The  clause  of  the  will  upon  which  the  question  in  the  case 
of  Ihbetson  v.  Ihhetson  arose  is  as  follows  :  [Having  read  the 
clause,  and  referred  to  the  Vice-Chancellor's  judgment  on  it, 
the  learned  Judge  proceeded.]  To  the  decision  of  the  Lord 
Chancellor,  when  the  case  came  before  him  upon  appeal,  I 
must  refer  with  some  particularity,  though  I  am  enabled  to 
do  it  very  briefly.  "  The  claim  (says  his  Lordship)  under  the 
gift  to  the  first  tenant  in  tail  of  the  age  of  twentj^-one  who 
should  be  in  possession  of  the  testator's  mansion-house,  is 
clearly  too  remote.  There  might  be  successive  tenancies  in 
tail  taking  for  any  number  of  years  without  any  one  tenant  in 
tail  in  possession  attaining  twenty-one  ;  and  as  the  estate 
could  not  remain  suspended  if  the  contingency  should  not 
happen  within  the  period  limited  by  the  rule  of  law,  so  the 
possibility  of  such  contingency  not  happening  within  the 

limited  period  renders  the  gift  void,  though  the  con- 
*  587   tingency  *  has  in  fact  happened  within  that  period ;  " 

and  the  appeal  was  accordingly  dismissed  with  costs. 
So  that  the  two  points  which  have  so  important  a  bearing 
upon  the  present  case  were  expressly  decided  :  first,  that  the 
possibility  of  the  contingency  not  happening  within  the 
allowed  period  makes  the  gift  void ;  and  next,  that  the  con- 
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tingency  in  fact  happening  within  that  period  makes  no 
difference.  It  is,  therefore  (unless  the  cases  can  be  distin- 
guished), a  precise  decision  upon  the  present  question. 

Then  are  the  cases  distinguishable  ?  Upon  comparing  the 
language,  which  is  almost  ipsissimis  verbis^  identical,  the  ob- 
jection of  remoteness  seems  to  me  to  depend  upon  precisely 
the  same  circumstances,  —  the  uncertain  and  indefinite  period 
which  may  elapse  before  the  requisites  of  there  being  a  tenant 
in  tail  and  his  attaining  twenty-one  concur.  The  provision 
in  this  respect  is  the  same  in  each,  and  the  objection  depend- 
ing upon  it.  Sir  E.  Sugden  has  expressly  declared  his  opin- 
ion to  be,  that  the  cases  cannot  be  distinguished  ;  (a)  and, 
upon  the  best  attention  which  I  can  bestow  upon  the  subject, 
I  am  unable  to  suggest  any  distinction. 

Before  I  conclude,  I  cannot  avoid  remarking,  that  although, 
for  the  reasons  already  assigned,  it  cannot,  perhaps,  be  con- 
sidered that  this  case  has  been  decided  by  the  Lord  Chan- 
cellor of  Ireland,  or  that  of  Ibhetson  v.  Ihhetson  by  the 
Vice-Chancellor  of  England,  yet  the  reasoning  in  boih  cases, 
and  the  full  and  ample  discussion  of  this  very  case  by  Sir 
E.  Sugden,  and  the  clear  opinion  expressed  by  him  as  the 
result  of  that  discussion,  must  be  deemed  a  powerful  acces- 
sion (if  any  be  required)  to  the  authority  of  the  Lord  Chan- 
cellor in  the  case  of  Ihhetson  v.  Ihhetson^  from  which,  as  I 
have  just  observed,  I  cannot  distinguish  the  present. 
The  result  of  all  these  considerations  *  is,  that,  in  my  *  588 
opinion,  A.  was  not  capable  of  making  a  good  title  to 
the  leaseholds  in  question. 

Mr.  Justtce  Patteson.  —  This  case  appears  to  me  to  be 
one  of  construction  ;  and,  if  I  rightly  understand  the  true 
meaning  of  the  words  used  by  the  testator  in  his  wili,  it 
seems  to  me  that  no  difficulty  of  law  arises  upon  it.  I  appre- 
hend that,  in  order  to  arrive  at  the  true  meaning  of  the  will, 
it  must  be  taken  to  speak  as  from  the  death  of  the  testator, 
and  be  construed  without  reference  to  any  rule  of  law  re- 
specting remoteness  ;  that  is,  in  the  first  instance,  and  for 


{a)  See  1  Dm.  &  War.  538. 
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the  sole  purpose  of  ascertaining  the  testator's  meaning.  Now, 
looking  at  the  words  used,  it  does  appear  to  me  very  plain 
that  what  the  testator  meant  was  this :  That  on  the  death 
of  his  grandson,  the  trustees  should  permit  the  person, 
who  at  that  time  would  take  by  descent  as  heir  male  of  the 
body  of  that  grandson,  to  take  the  profits  till  he  attained 
twenty-one  years,  and  on  his  attaining  that  age,  should  con- 
vey the  property  to  him  ;  but  if  he  died  under  twenty-one, 
then  that  they  should  permit  the  person,  who  at  his  death 
would  take  by  descent  as  heir  male  of  the  body  of  the  grand- 
son, to  take  the  profits  till  twenty-one,  and  then  to  convey  to 
him  ;  but  that  if  he  also  died  under  twenty-one,  then  they 
should  permit  the  next  person  who  answered  the  description 
to  take  the  profits,  and  so  toties  quoties  until  failure  of  heirs 
male  of  the  body  of  the  grandson ;  and  then  to  each  of  the 
heirs  male  of  the  body  of  the  testator's  son  in  the  same  man- 
ner. Now  if  the  will  had  been  drawn  out  in  extenso  in  such 
or  the  like  language,  1  presume  no  doubt  could  be  entertained 
that  thcalatter  bequests  only  would  be  affected  by  the  rule  of 
law  as  to  remoteness ;  and  that,  with  reference  to  that  rule, 
the  bequest  to  the  person,  who  at  the  death  of  the  grandson 
would  take  as  heir  male  of  his  body,  would  be  good  in  all  its 

parts,  as  it  is  perfectly  clear  that  if  that  person  had 
*  589  the  estate  conveyed  *  to  him  at  all,  it  must  be  within 

twenty-one  years  of  the  death  of  the  'grandson ;  and 
the  subsequent  limitations,  though  void  for  remoteness  in 
themselves,  and  destructive,  therefore,  of  any  limitation  (dom- 
ing afterwards  and  depending  upon  them,  could  not  affect 
the  previous  limitation,  which  was  good  in  itself,  any  more 
than  they  could  affect  the  estate  for  life  given  to  Arthur 
Trevor,  the  grandson.  The  testator,  it  is  true,  has  not  drawn 
out  Jiis  will  in  extenso^  as  I  have  supposed  ;  he  has  used  a 
more  concise  form  ;  but  the  form  which  he  has  used,  conveys 
to  my  mind  precisely  the  same  meaning.  The  words  are,  "  to 
permit  such  person,  who  for  the  time  being  would  take  by 
descent  as  heir  male  of  the  body  of  the  said  Arthur  Trevor, 
my  grandson,  to  take  the  profits  thereof  until  some  such  per- 
son shall  attain  the  age  of  twenty-one  years,  and  then  to  con- 
vey the  same  unto  such  person."  Now,  at  the  death  of 
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Arthur  Trevor,  one  person  only  can  answer  this  description, 
whether  he  be  son,  grandson,  or  great-grandson  of  Arthur 
Trevor.  He  seems  to  me,  therefore,  to  be  the  individual  in- 
tended, the  person  designated  by  the  words  of  this  bequest, 
just  as  much  as  if  the  will  had  been  in  the  more  extended 
terms  which  I  have  supposed.  I  cannot  see  upon  what  prin- 
ciple, that  which  I  consider  to  be  the  plain  and  obvious  mean- 
ing of  the  testator  should  be  disregarded,  in  order  to  let  in 
the  operation  of  a  rule  of  law,  and  altogether  defeat  his  inten- 
tions. If,  indeed,  the  first  person  who  would  take  by  descent 
as  heir  male  of  the  body  of  the  grandson,  had  died  under 
twentj^-one,  the  testator's  ulterior  intentions  must  be  de- 
feated, because  they  are  contrary  to  the  rule  of  law.  But  I 
do  not  think  that,  in  construing  the  will  as  I  do,  I  am  con- 
struing it  by  reference  to  the  facts  which  have  actually  oc- 
curred, because  "by  no  possible  state  of  circumstances  could 
the  taking  of  the  person,  who  would  be  heir  male 
on  the  *  death  of  the  grandson,  if  he  took  at  all,  be  *  590 
delayed  beyond  the  proper  time. 

The  cases  cited  on  the  argument  seem  to  me  to  be  distin- 
guishable from  the  present,  except  that  of  Ihhetson  v.  Ihhetson. 
I  must  confess  that  it  is  very  difficult  to  distinguish  that  case 
from  the  present ;  and  the  great  authority  of  the  learned  per- 
sons by  whom  it  was  decided  makes  me  very  doubtful  in 
examining  it.  It  seems  to  me  to  proceed  on  the  supposition, 
that  the  two  bequests,  of  enjoyment  during  minority  and 
absolute  ownership  on  attaining  twenty-one,  are  to  be  taken 
as  entirely  separate  and  independent.  The  judgment  of  the 
Lord  Chancellor  begins  by  saying,  that  the  bequest  to  the  first 
tenant  in  tail  in  possession,  who  should  attain  twenty-one,  is 
clearly  too  remote.  And  doubtless  it  would  be  so,  and  so 
would  the  bequest  here  to  convey  to  the  first  heir  male  of  the 
body  of  the  grandson,  who  should  attain  twenty-one,  be  too 
remote,  if  it  stood  alone.  It  is  observable  that,  in  Ihhetson  v. 
Ihhetson^  the  bequest  was  to  permit  the  furniture  to  be  used 
by  the  person  and  persons  who  for  the  time  being  should  be 
entitled  to  the  possession  of  the  testator's  mansion-house 
under  and  by  virtue  of  the  settlement  made  upon  his  mar- 
riage, or  of  the  limitations  contained  in  his  will,  until  a 
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tenant  in  tail  of  the  age  of  twenty-one  years  should  be  in 
possession.  In  the  present  case  there  is  no  reference  to  any 
other  document,  nor  any  connection  with  the  limitations 
under  any  other  deed  or  will ;  but  all  the  limitations  affect- 
ing the  rents  and  profits  and  the  estate  itself,  and  pointing 
out  the  persons  who  are  to  take,  are  in  the  will  only. 
Whether  that  reference  to  the  settlement  in  Ihhetson  v.  Ibhet- 
son  had  any  weight,  and  made  it  necessary  to  consider  the 
provisions  respecting  the  enjoyment  and  the  ownership  of  the 
chattels  as  separate  and  independent,  I  know  not ;  but  in  this 

case,  with  all  deference,  I  cannot  see  how  the  bequest 
*  591  can  be  *  separated.    And  if,  as  I  see  no  reason  to 

doubt,  a  Court  must,  in  the  event  of  the  person  who 
was  heir  male  of  the  body  of  the  grandson  at  his  death  being 
a  minor,  have  given  him  the  profits  of  the  leaseholds  during 
his  minority,  I  see  not  how  the  Court  could  refuse  to  give 
him  the  leaseholds  themselves  on  his  attaining  twenty-one. 
His  taking  the  profits  during  minority  cannot  be  objectiona- 
ble on  account  of  remoteness ;  why  then  should  his  taking 
the  estates  themselves  ?  And  surely  the  circumstance  of  his 
being  of  age  at  the  death  of  the  grandson  cannot  prejudice 
him,  unless  the  bequests  of  the  profits  during  minority,  and 
of  the  estate  itself  on  attaining  twenty-one,  be  necessarily 
taken  as  separate  and  independent,  which,  as  I  have  already 
said,  I  think  cannot  be  done,  since  the  testator  has  joined 
them,  and  made  them  in  effect  one  bequest.  Those  who 
would  have  come  after,  in  the  event  of  his  dying  under 
twenty-one,  stand  in  a  very  different  position,  I  admit.  I 
cannot  help  thinking  that  much  of  the  difficulty  of  this  case 
arises  from  the  expression  used  in  argument  as  to  a  devise  to 
a  class,  and  the  authorities  which  show  that  in  case  one  of  a 
class  be  too  remote  the  whole  devise  is  void.  I  do  not  mean 
to  throw  the  slightest  doubt  on  those  authorities,  but  I  con- 
sider this  not  to  be  an  instance  of  a  bequest  to  a  class.  No 
two  or  more  persons  are  here  to  take  together.  The  Avhole 
object  of  the  testator  is  to  give  the  subject-matter  of  his  be- 
quest to  single  individuals  in  succession,  so  far  as  regards  the 
rents  and  profits  ;  and  those  single  individuals  cannot  be  prop- 
erly called  a  class  merely  because  each  in  succession  fills  the 
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same  character  of  heir  male  of  the  body  of  the  grandson. 
The  right  of  the  first  of  those  individuals  cannot,  in  any 
manner,  as  it  seems  to  me,  be  affected  by  the  circumstances 
surrounding  the  next  of  those  individuals  in  succession, 
merely  because  in  some  sense  all  the  individuals  may  be 
called  a  class. 

*  In  Jee  v.  Audley  (^d)  the  limitation  was,  on  default  *  592 
of  the  issue  of  Mary  Hall,  to  the  daughters  then  liv- 
ing of  John  Jee  and  Elizabeth  his  wife  ;  and  because  there 
might  be  a  daughter  born  at  too  remote  a  period,  the  whole 
bequest  was  held  void.  If  it  had  not  been  so  held  the  Court 
would  have  run  the  risk  of  making  a  new  will  for  the  testator, 
for  they  would  have  given  the  money  bequeathed  to  some  of 
the  daughters,  and  not  to  all,  as  the  will  directed,  in  the 
event  of  the  birth  of  a  daughter  at  too  remote  a  period.  The 
same  observation  applies  to  Leake  v.  Robinson,  (h)  But  in 
the  present  case  the  giving  the  estate  to  A.  will  be  so  far 
from  making  a  new  will,  that  it  will  be  doing  only  that  which,  ^ 
if  I  construe  the  will  rightly,  the  testator  has  expressly 
directed.  The  case  of  Trafford  y.  Trafford  (^e)  decided  only 
that  the  bequest  was  to  be  taken  as  a  bequest  of  chattels, 
to  go  as  heirlooms,  so  far  as  tbe  law  would  permit.  No 
question  of  remoteness  was  raised,  though  such  a  question 
might  have  been  raised,  and  was  overlooked,  as  is  said,  by 
Lord  Eldon,  in  The  Countess  of  Lincoln  v.  Duke  of  Neiv- 
eastle.  (d)  In  Ware  v.  Polhill^  (e)  all  that  Lord  Eldon  de- 
cides is,  that  a  power  to  trustees  to  sell,  which  might  travel 
through  minorities  for  centuries,  was  bad,  and  that  the  Court 
cannot  model  it  to  make  it  good.  So,  here,  if  it  were  neces- 
sary to  model  or  alter  the  bequest  in  order  to  make  it  good,  I 
admit  that  the  Court  could  not  do  it.  The  possibility  that  an 
executory  devise  may  fall  within  the  legal  limits  will  not  sup- 
port it ;  it  is  bad  if  it  may  possibly  exceed  those  limits.  But 
here  it  appears  to  me  that  the  bequest,  construed  as  it  fairly 
and  even  necessarily  must  be,  requires  no  modelling  nor  alter- 
ation ;  it  is  a  bequest  first  to  the  individual  who  fills  the 

(a)  1  Cox,  324.  (&)  2  Mer.  388. 

(e)  3  Atk.  347.  (d)  12  Yes.  233. 

(e)  11  Ves.  251. 
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character  of  heir  male  of  the  body  at  the  death  of 

*  593  Arthur  Trevor,  the  *  grandson;  and  that  individual, 

be  he  what  descendant  he  may  be  of  the  grandson, 
must,  if  he  live  to  be  twenty-one  at  all,  attain  that  age  within 
the  legal  limits. 

In  Lord  Southampton  v.  The  Marquis  of  Hertford^  (a)  the 
bequest  was  that  the  rents  and  profits,  after  payment  of  debts, 
should  accumulate  during  the  minority  of  all  tenants  for  life 
and  in  tail,  and  be  paid  over  to  the  first  tenant  in  tail  that 
should  attain  twenty-one  years.  Sir  W.  Grant  said,  "  this  is 
an  attempt  wholly  to  sever  the  surplus  rents  and  profits  from 
the  legal  estate,  for  a  term  which  may  extend  much  beyond 
the  period  allowed."  In  the  present  case  there  is  no  such 
severance,  for  the  minor  is  to  have  the  rents  and  profits  during 
his  minority,  and  the  estate  itself  at  twenty-one.  In  that 
case  also  there  was  no  designation  of  any  particular  person, 
as  I  contend  there  is  in  the  present  case. 

The  case  of  ToUemache  v.  Earl  of  Coventry  (J))  is  not  directly 
in  point ;  but,  so  far  as  it  goes,  it  seems  to  me  to  be  in  favour 
of  the  view  I  have  taken.  There  chattels  were  left  to  Lady 
Vere  for  life,  and  then  to  Aubrey  Beauclerk  (the  son  of  Lord 
Vere,  the  testator,  who  became  second  Lord  Vere  J)  for  life, 
and  then  in  trust  "  for  such  person  as  shall  from  time  be  Lord 
Vere."  This  was  held  to  be  void  as  an  implied  bequest  for 
life  to  the  third  Lord  Vere,  but  was  good  to  vest  the  chattels 
absolutely  in  the  person  who  should  be  Lord  Vere  at  the 
death  of  the  survivor  of  Lady  Vere  and  Aubrey  Beauclerk, 
that  is,  the  third  Lord  Vere.  The  persons  who  from  time  to 
time  should  be  Lord  Vere  were  called  a  class,"  not,  as  I 
submit,  quite  correctly ;  yet  the  bequest  was  held  good  as 
to  the  first  of  that  class,  though  void  as  to  those  who  came 
after. 

Some  of  these  cases  are  examined  by  Vice-Chan cellor 
WiGRAM,  in  his  judgment  in  the  case  of  Ferrand  v.  Wil- 
son, (c)  which,  I  believe,  was  not  in  print  when  this 

*  594  case  *  was  argued.    He  there  says  :  "  If  an  estate  be 

limited  by  will,  so  that  by  possibility  it  may  not  take 

(a)  2  Ves.  &  B.  61.  (6)  2  CI.  &  Fin.  61L 

(c)  4  Hare,  377. 
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effect  until  a  period  more  remote  from  the  testator's  death 
than  the  law  allows,  or  if  an  attempt  be  made  to  sever  the 
rents  and  profits  from  the  legal  ownership  of  an  estate  for  a 
time  that  may  extend  beyond  the  period  allowed  for  execu- 
tory devises  or  trusts  for  accumulation,  and  to  give  them  to  a 
person  who  may  not  come  into  existence  until  after  that 
period,  the  limitation  is  void.  And  if  in  such  cases  the  will 
of  the  testator  resolves  itself  into  a  single  intention  that  a 
particular  act  shall  be  done,  or  a  particular  limitation  shall 
take  effect,  at  a  period  which  possibly  may  be  more  remote 
than  the  law  allows  in  favour  of  a  party  designated,  it  is 
obvious  that  the  Court  may  not  be  able  to  model  the  power, 
and  at  the  same  time  give  effect,  even  in  part,  to  the  actual 
intention  of  the  testator,  and  the  limitation  may  necessarily 
be  void  in  toto.  But  I  cannot  see  why  such  cases  are  to  fur- 
nish a  rule  for  other  cases,  in  which,  at  the  death  of  the  tes- 
tator, the  state  of  parties  is  such  that  some  at  least  of  the 
estates  given  by  his  will  may  be  supported,  though  others 
may  be  too  remote." 

Many  other  cases  were  cited  in  the  course  of  the  argument. 
I  do  not  propose  to  examine  them  all.  If  I  am  right  in  the 
construction  I  have  ventured  to  put  upon  this  will,  I  appre- 
hend that  this  case  is  distinguishable,  as  I  have  already  said, 
from  them  all,  except  Ihhetson  v.  Ibhetson  ;  and  if  I  am  wrong 
in  that  construction,  and  the  bequest  cannot  be  taken  sepa- 
ratel}^  as  regards  the  persons  who  are  consecutively  the  ob- 
jects of  it,  doubtless  it  must  be  held  void.  What  the  testator 
would  have  done,  had  he  been  told  that  the  bequest  was  too 
remote,  no  one  can  tell.  He  might,  perhaps,  have  given  the 
leaseholds  absolutely  to  Arthur  Trevor,  the  grandson,  or  to 
the  first  heir  male  of  his  body,  in  express  terms,  as  he  has,  in 
my  opinion,  by  general  words.  But  I  do  not  apprehend  that 
it  is  material  to  consider  what  he  would  have  done  ; 
the  *  question  is,  what  he  has  done.  In  my  opinion  he  *  595 
has  given  the  rents  and  profits,  during  minority,  to  the 
particular  individual  who,  at  the  death  of  the  grandson,  should 
be  heir  male  of  his  body,  and  the  estate  itself  to  the  same  per- 
son if  he  attains  twenty-one. 

The  event  of  that  particular  individual  attaining  twenty- 
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one  must,  if  it  happened  at  all,  happen  within  the  legal  limit ; 
and  that  is  obvious  on  reading  the  will^  quite  independent  of 
the  facts  which  have  actually  taken  place.  That  bequest, 
therefore,  I  consider  to  be  valid,  and  not  to  be  in  any  way 
affected  by  the  subsequent  limitations  which  are  intended  to 
take  effect  in  the  event  of  that  particular  individual  not 
attaining  twenty-one. 

Differing,  as  I  do,  in  holding  this  opinion,  from  so  many  of 
my  learned  brethren,  I  feel  most  unfeigned  distrust  in  that 
opinion  ;  but  as  I  cannot,  after  anxious  consideration,  see 
where  I  am  wrong,  I  am  bound  to  answer  your  Lordships' 
question  according  to  my  own  view  of  the  case,  though  with 
real  diffidence.  My  answer  is,  that  in  my  opinion  A.  was, 
under  the  circumstances,  capable  of  making  a  good  title  to 
the  leaseholds  in  question. 

Mr.  Baron  Alderson.  —  After  anxiously  considering  the 
question  submitted  by  your  Lordships  to  the  Judges,  I  am 
obliged,  with  much  regret,  to  come  to  a  different  conclusion 
from  that  arrived  at  by  my  two  learned  brethren  who  differ 
from  me,  because  I  certainly  do  feel  with  them  that  in  so 
doing  I  shall  in  some  degree  contribute  to  deprive  a  part}^  of 
benefits  which,  under  the  circumstances  which  have  actually 
happened,  it  is  probable  the  testator  intended  to  give  him. 
But  it  would  be  a  dangerous  precedent  to  allow  the  circum- 
stances which  have  since  occurred  to  vary  the  construction  of 
the  words  used  by  a  testator  in  making  his  will. 

The  principles  upon  which  this  decision  must  turn  are 
not  much  in  dispute.  It  is  conceded  that  the  rule 
*  596  against  *  perpetuities  makes  void  all  limitations  of 
personal  estate,  unless  they  necessarily  vest,  if  at  all, 
within  a  life  or  lives  in  being,  and  twenty-one  years,  and  nine 
or  ten  months  afterwards,  a  rule,  as  stated  by  Lord  Ken  yon 
in  Jee  v.  Audley^  (<%)  grown  reverend  by  age,  and  not  now  to 
be  broken  in  upon.  The  only  question,  therefore,  is,  whether 
the  provisions  of  this  will  infringe  upon  this  rule,  and  are 
therefore  void. 

(a)  1  Cox,  325.    [Cadell  v.  Palmer,  2  CI.  Fin.  372  and  note  (2).] 
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Now  the  will  may  be  divided  into  two  parts,  —  one  regu- 
lating the  enjoyment  of  the  intermediate  rents  and  profits, 
the  other  disposing  of  the  corpus  of  the  property.  In  the 
first,  the  testator  contemplates  the  case  of  successive  takers ; 
in  the  second,  only  one  event,  in  which  the  corpus  is  to  be 
once  and  finally  disposed  of.  Each  of  these  dispositions, 
however,  if  taken  literally,  will  by  itself,  and  independently 
of  the  other,  violate  the  rule  against  perpetuities  ;  for  the 
gift  of  the  intermediate  profits  during  minority,  if  it  stood 
alone,  might  be  delayed,  by  a  succession  of  heirs  of  full  age, 
to  an  indefinite  period  ;  and  the  corp)us  being  given  to  the 
first  heir  attaining  twenty-one,  might  never  come  into  posses- 
sion within  the  limited  period,  by  reason  of^a  succession  of 
minor  heirs  for  an  indefinite  time.  There  is  no  doubt,  how- 
ever, that  where  a  testator  has  by.  his  will  made  a  series 
of  successive  limitations,  some  of  which  fall  within,  whilst 
others  exceed,  the  period  limited  by  the  rule,  the  Courts 
who  construe  such  will  have  in  various  cases  carried  that 
intention  into  effect  as  far  as  relates  to  the  legal  limitations, 
and  have  avoided  those  only  which  are  unlawful.  And  even 
if  the  testator  has  used  general  expressions,  which  in  their 
generality  would  include  both  classes,  but  with  some  express 
qualification,  clearly  showing  his  intention,  the  Courts,  avail- 
ing themselves  of  such  qualification,  may  perhaps  separate 
the  lawful  from  the  unlawful  limitations,  according 
*  to  the  'testator's  expressed  desire,  and  give  effect  to  *  597 
the  former  class  alone.  But  where,  without  any  such 
qualification  to  guide  us,  we  find  that  a  testator  has,  so  to 
speak,  bound  up  his  intention  in  one  particular  form  of 
expression,  thereby  including  both  these  classes  of  limita- 
tions, it  seems  to  me  that  we  are  not  at  liberty  to  vary  those 
words  which  he  has  used,  and  at  all  events  not  without  much 
clearer  views  of  the  testator's  intention  (as  contained  in  the 
words  of  his  will),  to  which  alone  we  ought  to  look,  than  I 
am  able  to  form  in  this  case.  I  am  not  to  conclude,  from 
certain  things  which  the  testator  has  done,  what  in  certain 
events  it  is  probable  he  would  have  said  should  be  done ;  but 
I  am  to  look  at  the  words  he  has  used,  and  to  judge  from 
them  alone  what  his  real  intentions  were.   Now  here  the  tes- 
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tator  has  given  the  corpus  of  the  estate,  contemplating  no 
succession  of  takers.  It  is  given  once  only,  and  to  one  per- 
son alone.  When  is  that  person  to  take  it  ?  If  we  take  the 
plain  meaning  of  the  words  used  by  the  testator,  that  is  to 
happen  at  an  indefinite  period  after  his  death.  Now  such  a 
limitation  cannot  be  by  law.  Am  I  then  to  translate  these 
words  into  what  it  is  contended  are  equivalent  expressions, 
and  to  make  the  testator's  meaning  to  be,  that  the  corpus  of 
the  estate  is  to  be  successively  given  to  a  series  of  persons, 
and  to  each  on  a  contingency,  and  by  so  doing  to  make  a 
contingent  limitation  to  one,  the  first  of  such  a  series,  which 
must  vest,  if  at  all,  with  him,  within  the  limited  period 
allowed  by  law  ?  To  do  so,  I  think,  would  be  to  open  a  very 
wide  door  to  error  and  uncertainty.  It  would  not  be  very 
difficult,  in  like  manner,  to  divide  the  limitation  in  Jee  v. 
Audley  into  two  limitations,  —  one  to  the  children  living  at 
the  testator's  death,  on  the  contingency  that  no  subsequent 
children  should  be  afterwards  born,  and  a  second  limitation 
to  all  the  children  both  born  before  and  subsequent  to  the 

testator's  death.  I  do  not  feel  myself  at  liberty  so  to 
^598  alter  words  used  by  the  testator,  *  the  meaning  of 

which  is  plain,  for  the  purpose,  by  a  somewhat  refined 
and  far-fetched  translation  of  them,  of  doing  what,  in  the 
circumstances  which  have  occurred,  would  probably  be  the 
particular  justice  of  the  case.  Such  a  consideration  equally 
existed  and  was  present  to  Lord  Kenyon's  mind  in  Jee  v. 
Audley^  and  was  rejected  by  him  when  he  decided  that  case. 
I  am,  however,  by  no  means  prepared  to  say,  that  if  the 
translation  suggested  had  been,  with  all  its  possible  conse- 
quences, originally  suggested  to  the  testator  for  his  adoption 
in  lieu  of  the  words  used  by  him,  that  he  would  not  have 
rejected  it,  both  as  not  carrying  fully  into  effect  the  whole  of 
what  he  wished,  and  also  as  carrying  into  effect  something 
which  he  did  not  wish  to  be  done.  Nor  do  I  think  that  the 
gift  of  the  intermediate  rents  and  profits  affords  any  sufficient 
light  to  vary  this  conclusion.  The  two  limitations  seem  to 
me  to  be  wholly  independent  of  each  other.  Upon  the  whole, 
therefore,  I  say  in  this  case,  as  Sir  W.  Grant  did  in  Leake  v. 
Bohinson,  that  the  Court  cannot  say  what  the  testator  would 
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have  done  if  he  had  been  told  that  the  whole  of  his  intention 
could  not  be  carried  into  effect ;  and  that  to  modify  the  trust 
as  here  contended  for  would  be  to  make  and  not  to  construe 
the  will. 

I  will  very  shortly  advert  to  a  few  of  the  authorities  in 
this  case.  They  have  been  already  fully  brought  before  your 
Lordships  by  my  learned  brethren  who  have  preceded  me. 
As  to  Taylor  v.  Biddall^  (a)  it  is  sufficient  to  say,  that  al- 
.  though  there  the  actual  decision  of  the  Court  was  no  doubt 
favourable  to  the  view  taken  here  by  the  appellant's  counsel, 
yet  the  difficulty  arising  out  of  the  rule  against  perpetuities 
does  not  seem  to  have  been  suggested.  In  Trafford  v.  Traf- 
ford,  (5)  also,  as  is  observed  by  Lord  Eldon  in  The  Countess 
of  Lincoln  v.  Buke  of  Newcastle^  (c)  a  considerable 
question,  totally  overlooked,  was,  whether  *  the  limi-  *  599 
tation  taken  altogether  was  not  too  remote.  Perhaps, 
however.  Lord  Hardwicke  thought  that  the  words  such 
male  person"  were  in  that  case  equivalent  to  ''son,"  and  so 
the  limitation  good. 

But  the  present  case  cannot,  I  think,  be  distinguished  at 
all  satisfactorily  from  the  principles  laid  down  in  Ihhetson  v. 
Ibhetson,  (cZ)  and  the  authorities  there  cited.  I  am  not  bound 
by  that  decision  as  an  authority  ;  but  I  may  add,  that  I  agree 
with  it  as  having,  I  think,  been  well  decided. 

I  am  obliged,  therefore,  to  answer  your  Lordships'  question 
in  the  negative. 

Mr.  Baron  Parke.  —  In  answer  to  the  question  proposed 
by  your  Lordships,  I  have  humbly  to  state  my  opinion,  that  A. 
was  capable  of  making  a  good  title  to  the  leasehold  estates, 
under  the  circumstances  stated. 

The  question  depends  upon  the  validity  of  the  direction 
to  the  trustees  as  to  the  disposition  of  the  leasehold  estates, 
and  the  profits  thereof,  after  the  death  of  the  grandson 
B. ;  and  whether,  in  the  events  which  happened,  A.  took 
any  and  what  equitable  estate.    In  order  to  determine  this 


(a)  2  Mod.  289. 
(c)  12  Ves.  233. 


(&)  3  Atk.  348. 
(d)  10  Sim.  495. 
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question  there  is  no  doubt  of  the  course  to  be  pursued.  We 
must  first  ascertain  the  intention  of  the  testator,  or  more 
properly  the  meaning  of  his  words,  in  the  clause  under  con- 
sideration, and  then  endeavour  to  give  effect  to  them,  so  far 
as  the  rules  of  law  will  permit.  Our  first  dut}^  is  to  construe 
the  will ;  and  this  we  must  do,  exactly  in  the  same  way  as 
if  the  rule  against  perpetuity  had  never  been  established, 
or  were  repealed  when  the  will  was  made ;  not  varying  the 
construction  in  order  to  avoid  the  effect  of  that  rule,  but  in- 
terpreting the  words  of  the  testator  wholly  without  reference 
to  it. 

When  the  words  are  construed,  the  rule  of  law 
*  600  against  *  perpetuity  is  to  be  applied,  and  there  is  no 
doubt  what  the  rule  is.  It  is  perfectly  clear,  that  the 
limitation  is  to  be  construed  as  it  would  be  read  on  opening 
the  Will  at  the  testator's  death,  and  is  not  to  be  governed  by 
subsequent  events ;  and  every  limitation  in  a  will,  by  way  of 
executory  devise  or  bequest,  which,  regarded  at  the  time  of 
the  testator's  death,  will  not  necessarily  take  effect,  if  it  take 
effect  at  all,  within  the  space  of  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards  (the  time  of  gestation  being 
involved  in  the  description  of  life  in  being),  is  void.^ 

The  rule  is  incorrectly  stated  when  it  is  said,  as  it  is  some- 
times said,  to  require  that  the  absolute  interest  given  by  the 
limitation  should  vest  within  that  period ;  for  it  is  clear  that 
a  bequest  might  be  good,  in  which  that  would  not  necessarily 
happen ;  for  instance,  a  devise  to  the  first  person  who  would 
climb  up  the  cross  of  St.  Paul's  within  twenty-one  years  from 
the  testator's  death,  would  certainly  be  good,  though  it  was 
wholly  uncertain  whether  it  would  ever  take  effect ;  but  a 
devise  to  the  first  person  who  should  do  so,  without  that  limit 
of  time,  would  be  bad.  In  the  first  case,  the  devise  would 
necessarily  take  effect  within  the  limit,  if  it  took  effect  at  all ; 
in  the  second,  it  would  not. 

The  propositions  which  I  have  stated  are  not,  I  believe,  at 
all  disputed ;  and  the  difficulty  of  the  case  lies  in  the  inter- 

'  See  1  Jarman  Wills  (3d  Eng.  ed.),  256  ;  Tollemache  v.  Coventry,  2 
CI.  &  Fin.  628,  and  cases  in  note  (1). 
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pretation  of  the  clause  in  question,  rather  than  the  application 
of  the  ackowledged  rule  of  law  to  it.  By  this  clause  the  tes- 
tator bequeaths  his  leaseholds  to  trustees,  —  "In  trust  to 
permit  his  grandson  B.  and  his  assigns  to  take  the  profits  of 
the  same  leasehold  premises  for  and  during  the  term  of  his 
natural  life,  and  from  and  after  his  decease  to  permit  such 
person  who  for  the  time  being  would  take  by  descent  as  heir 
male  of  the  body  of  the  said  B.,  his  grandson,  to  take  the 
profits  thereof  until  some  such  person  should  attain 
the  age  of  twenty-one  *3^ears,  and  then  to  convey  the  *  601 
same  unto  such  person  so  attaining  the  age  of  twenty- 
one  years,  his  executors,  administrators,  or  assigns ;  but  if  no 
such  person  should  live  to  attain  the  age  of  twenty-one  years, 
then  in  trust,  to  permit  such  person  and  persons  successively 
who  for  the  time  being  would  take  by  descent  as  heirs  male 
of  the  body  of  his  the  testator's  son  to  take  the  profits  of  the 
same  leasehold  premises  until  one  of  them  should  attain  the 
age  of  twenty-one  years,  and  then  to  convey  the  same  to  such 
heir  male  first  attaining  that  age,  his  executors,  administra- 
tors, or  assigns." 

Now  it  must  be  admitted,  that  if  the  bequest  of  the  estate 
itself,  and  of  the  profits,  had  been  two  separate  bequests, 
each  in  a  separate  instrument,  unconnected  with  each  other, 
each  of  them  must  have  been  bad.  A  bequest  to  the  first 
heir  male  of  the  body  of  B.,  who  should  attain  twenty-one, 
supposing  that  the  heir  male  was  not  of  age  at  the  time  of  the 
testator's  death,  would,  according  to  modern  authorities,  and 
the  law  as  now  settled,  certainly  be  bad,  because  it  would  not 
necessarily  take  effect,  if  at  all,  within  the  limits,  and  it  might 
be  a  century  or  more  before  an  heir  male  of  the  body  would 
attain  that  age.  In  like  manner,  supposing  the  heir  male  were 
not  a  minor  at  the  time  of  the  testator's  death,  the  direction 
to  permit  the  heir  male  of  the  body  for  the  time  being,  being 
a  minor,  to  take  the  profits  till  his  majority,  if  it  stood  alone, 
would  be  void,  because  it  would  be  perfectl}^  uncertain  at  the 
death  of  the  testator  whether  any  heir  male  of  the  body  would 
answer  the  description  of  minor  within  the  limits.  And  I 
agree  that  neither  of  these  limitations,  taken  by  itself,  could 
be  correctly  expanded  into  a  series  of  bequests,  in  the  manner 

[  655  ] 


*601 


CASES  IN  THE  HOUSE  OF  LORDS. 


suggested  in  the  very  able  argument  of  Mr.  Napier  at  your 
Lordships'  bar. 

The  bequest  of  the  corpus  to  the  first  heir  male,  who  should 
attain  twenty-one,  could  not  be  treated  in  the  same  way 
*  602  as  if  the  testator  had  left  it  to  the  first  heir  male  *  of 
the  body  living  at  the  death  of  B.,  if  he  should  attain 
twenty-one,  and  if  he  should  die  under  that  age,  to  the 
second,  and  so  forth :  nor  could  the  bequest  of  the  profits  to 
such  heir  male  as  should  for  the  time  being  be  a  minor,  be 
treated  in  the  same  way,  as  if  he  had  left  the  profits  to  the 
first  heir  male  of  the  body  then  living,  if  a  minor,  and  if  he 
should  die  under  age,  then  to  the  next,  and  so  forth ;  for  the 
words  of  the  testator  in  these  separate  limitations  do  not 
import  that  he  contemplated  the  individual  heir  of  the  body 
in  existence  at  the  death  of  B.,  or  any  other  individual;  he 
contemplates  no  one,  except  the  person,  whoever  he  may  be, 
who  first  falls  within  the  category,  or  answers  the  description, 
or  satisfies  the  condition,  of  being  an  heir  male  of  the  body 
attaining  his  majority,  or  heir  male  of  the  body  being  a 
minor,  and  as  filling  those  characters.  I  do  not  use  the 
word  "  class,"  because  that  term  is  ambiguous,  and  is  likely 
to  lead  to  error. 

In  the  first  of  the  above  cases,  I  have  supposed  that 
the  heir  male  of  the  body  was  not  of  age  at  the  testator's 
death ;  if  he  was  of  age  then,  as  the  will  speaks,  quoad  the 
person  to  take,  as  at  the  time  of  the  testator's  death,  the  be- 
quest to  that  heir  male,  would,  I  apprehend,  be  good  ;  and  in 
like  manner,  in  the  second  case,  if  the  heir  male  of  the  body 
were  a  minor  at  the  testator's  death,  the  bequest  to  him 
would  also  be  good.  In  speaking,  therefore,  of  the  supposed 
cases  of  separate  bequests,  I  assume  throughout  that,  at  the 
death  of  the  testator  there  was  no  heir  male  major  in  one  case, 
and  minor  in  the  other,  to  be  in  existence  at  the  testator's 
death  ;  and  no  doubt,  your  Lordships'  question  refers  to  a 
person  A.,  not  in  existence  at  the  testator's  death. 

If  then  the  direction  as  to  the  profits,  and  as  to  the  corpus^ 
had  each  stood  alone  in  separate  instruments,  I  should  have 
felt  no  doubt  that  both  the  bequests  would  be  void,  inas- 
much as  it  could  be  truly  predicated  of  neither,  at  the  tes- 
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tator's  death,  that  it  would  necessarily  *  take  effect,  if  *  603 
at  all,  within  the  limits.  But  in  this  case,  the  bequest 
of  the  rents  and  profits  and  of  the  corpus  in  the  same  instru- 
ment, and  the  same  clause,  raises  a  different  question,  and 
makes  an  important  distinction  between  the  present,  and  all 
the  cases  (except,  perhaps,  Ibhetson  v.  Ihhetson)^  where  the 
devise  has  been  held  void  for  remoteness  ;  and  taking  the 
whole  clause  together  as  a  limitation  of  both  the  profits  and 
the  estate,  I  have  come  to  the  conclusion,  that  the  bequest 
is  good  in  part,  that  it  may  be  correctly  expanded  into  a 
series  of  bequests,  as  suggested,  the  first  of  which  is  unob- 
jectionable. 

It  is  clear  that,  according  to  the  true  construction  of  the 
words  of  this  conjoint  bequest  of  both  profits  and  corpus^ 
reading  them  at  the  testator's  death,  some  benefit  would  be- 
long to  the  person  who  should  be  at  the  death  of  B.,  heir 
male  of  the  body,  in  whatever  degree  of  descent  he  may  be 
such,  and  would  necessarily  take  effect  within  the  limits,  for 
that  heir  mus1>  have  either  the  rents  and  profits,  or  the  estate, 
at  the  death  of  B.  The  heir  male  of  the  body  then  in  exist- 
ence, would,  if  a  minor,  take  the  profits  instantly,  and  would, 
if  he  attained  twenty-one,  take  the  corpus,  or  if  already 
twentj^-one,  would  take  the  corpus  (for  surely  the  testator's 
words  are  not  to  be  construed  to  mean,  that  to  take  any  ben- 
efit at  all  he  must  be  a  minor  when  B.  dies)  ;  so  that,  though 
each  of  the  two  limitations,  if  it  had  stood  alone,  would  be 
void,  because  it  could  not  be  predicated  of  it,  that  it  would 
ever  take  effect,  if  at  all,  within  the  prescribed  period,  jet 
taken  together  as  one  bequest  of  both,  they  must  have  effect 
in  some  way,  and  within  the  limits  ;  they  cannot  be  separated 
without  defeating  the  testator's  intention  as  expressed  in  the 
bequest ;  and  the  first  heir  male  must  take,  and  witliin  the 
proper  limits,  either  one  or  the  other  of  the  benefits  given  by 
the  testator. 

Immediately  on  the  death  of  the  tenant  for  life  the 
*  trustees  must  do  something  with  the  profits  or  estate  ;   *  604 
if  the  heir  be  a  minor,  they  must  give  the  profits,  if  a 
major,  convey  the  corpus.    There  is  no  interval,  no  suspense 
of  enjoyment  of  the  estate  for  a  moment,  and  no  uncertainty, 
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except  as  to  the  amount  of  the  benefit,  which  also  must  be 
determined  within  the  proper  time.  In  the  cases  of  a  separ- 
ate bequest  of  the  profits  alone,  and  a  separate  bequest  of  the 
corpus  alone,  no  heir  male  of  the  body  can  take,  except  as  ful- 
filling the  condition  of  being  heir  male  minor  in  one  case,  and 
heir  male  major  in  the  other,  neither  of  which  conditions  will 
be  necessarily  fulfilled  within  the  limits ;  but  under  the  be- 
quest in  question,  of  both,  he  who  fills  the  character  of  heir 
male  of  the  body  at  the  death  of  B.,  be  he  the  son,  grandson, 
or  other  more  remote  descendant  of  B.,  must,  as  such  heir  of 
the  body,  and  simply  because  he  is  heir  of  the  body  at  the 
time  of  the  death  of  B.,  necessarily  take,  and,  take  then 
either  the  profits  or  the  corpus^  that  is  the  inevitable  result  of 
the  words  used  ;  and,  therefore,  the  case  is  the  same  in  effect, 
as  if  the  testator  had  so  said,  and  had  expressly  directed  the 
trustees,  at  the  death  of  B.,  to  give  the  profits  to  the  heir 
male  then  in  heing^  if  a  minor,  and  the  estate,  if  he  should  be 
a  major ;  and  if  he  should  die  under  twenty-one,  then  to  the 
next,  if  a  minor,  and  the  estate  if  a  major,  and  if  that  heir 
should  die  under  twenty-one,  then  to  the  next,  and  so  on, 
in  a  series  of  consecutive  limitations,  as  suggested  by  Mr, 
Napier. 

A  direction  to  give,  after  the  death  of  B.,  to  the  first  heir 
male  who  should  be  a  minor,  the  profits,  and  the  first  heir 
male  who  should  attain  twenty-one,  the  corpus^  in  effect  is 
the  same  thing  as  a  direction  to  give  the  first  heir  male  living 
at  the  death  of  B.,  either  the  one  or  the  other,  according  as 
he  was  a  minor  or  major  ;  and  a  bequest  in  these  terms  would 
be,  not  indeed,  a  bequest  to  an  individual  defined,  but  a  be- 
quest to  an  undefined  one,  who  required  no  other  con- 
*  605  dition  to  take  it,  than  fulfilling  the  *  character  of  heir 
of  the  body  in  existence  at  the  death  of  B.  There  is  a 
trust  for  the  person  who  should  fill  that  character,  under  all 
possible  circumstances. 

Under  this  limitation,  it  is  to  be  observed,  that  the  testator 
does  not  give  the  annual  rents  as  an  accessary  to  the  bequest 
of  the  corpus^  for  the  rents  are  not  given  to,  nor  to  accumu- 
late for  the  benefit  of,  the  person  who  being  heir  male  should 
attain  twenty-one,  a  description  which  no  one  might  answer 
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within  the  limits,  and  which  bequest  would  be  therefore  void  ; 
but  there  is  a  bequest,  uncertain  in  amount,  to  the  heir  male 
of  the  body,  minor  or  not,  in  existence  at  the  death  of  B.,  the 
profits  if  a  minor,  the  corpus  if  a  major,  and  a  series  of  con- 
tingent subsequent  bequests  to  other  heirs  of  the  body,  which 
may  or  may  not  arise.  As  to  the  first  member  of  the  series, 
nothing  is  wanting  to  enable  him  to  take  that  bequest,  except 
that  he  should  be  heir  male  in  existence  at  the  death  of  B., 
and  that  condition  must  be  fulfilled,  if  ever  it  is  fulfilled,  at 
the  death  of  B.,  and  in  that  respect  he  differs  from  every  sub- 
sequent member  of  the  series ;  with  respect  to  them,  the  be- 
quest may  or  may  not  take  effect  within  the  limits,  and  is 
therefore  void. 

I  come,  therefore,  to  the  conclusion,  that  this  is  a  bequest 
to  a  succession  or  series  of  persons,  of  whom  the  first  taker 
must  be  in  esse  at  the  death  of  the  tenant  for  life, — must,  if 
a  minor,  take  the  rents,  and  if  a  major,  the  estate  ;  and  if  this 
view  of  the  case  be  correct,  and  the  interpretation  of  the  tes- 
tator's words  faithful,  I  do  not  think  there  is  any  difficulty  in 
holding  the  first  limitation  to  be  good,  just  the  same  as  if  that 
were  the  only  limitation,  though  the  rest  are  bad. 

The  last  proposition  seems  to  me  to  admit  of  no  doubt. 
If  this  be  a  series  pi  bequests,  and  if  the  first  differs  from  all 
the  others,  and  would  be  good  if  it  stood  alone,  it  cannot 
be  made  bad  because  other  subsequent  limitations  are  so  ; 
it  must  stand  or  fall  by  itself.  And  this  bequest 
*to  a  succession  or  series  differs  entirely  from  a  be-  *  606 
quest  to  a  class^  or  number  of  persons  to  take  together, 
which  bequest  is  altogether  void  if  it  is  in  suspense  at  the 
death  of  the  testator,  and  that  suspense  may  continue  for 
longer  than  the  prescribed  limits ;  for  the  quantum  each  is  to 
take  depends  upon  the  number  of  the  class,  and  if  the  class 
cannot  be  ascertained  within  the  limits,  neither  can  the  quan- 
tum to  be  claimed  by  any  one  ;  therefore  the  whole  is  void. 

I  say  that  the  bequest  is  void,  "if  in  suspense  at  the  testa- 
tor's death,  and  that  suspense  may  continue  beyond  a  life  or 
lives  and  twenty-one  years ;  "  for  if  at  the  testator's  death  it 
is  not  in  suspense,  or  being  in  suspense  such  suspense  must 
be  determined  within  the  limits,  I  apprehend  it  would  not  be 
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void ;  as,  for  instance,  a  bequest  to  A.  for  life,  remainder  to 
such  of  his  children  as  should  attain  twenty-two,  the  bequest 
is  void  if  the  testator  dies,  living  A.,  but  not  if  he  survives 
A.,  and  at  the  testator's  death  all  A.'s  sons  have  attained 
twenty-two,  for  then  the  number  of  persons  is  ascertained  at 
the  testator's  death.  The  two  cases  of  Leake  v.  Robinson^  (a) 
and  Jee  v.  Audley^  (6)  are  both  instances  of  bequests  to 
classes  where  the  bequest  was  in  suspense  at  the  testator's 
death,  and  the  suspense  would  not  necessarily  be  determined 
and  the  number  of  the  class  ascertained  within  the  limits,  and 
therefore  was  void,  upon  the  ground  just  stated.  And  it  is 
on  these  cases  on  which  reliance  is  placed  —  and  I  cannot 
help  thinking,  improperly  placed  —  by  the  Master  of  the 
Rolls,  Sir  M.  O'Loughlin,  in  giving  the  judgment  appealed 
from,  and  by  Lord  Chancellor  Sugden,  in  the  case  of  Ker  v. 
Lord  Bungannon^  (c)  to  which  I  shall  afterwards  refer,  as 

the  distinction  appears  to  me  to  be  very  clear  between 
*  607   a  bequest  to  a  class  who  are  to  take  *  concurrently, 

and  whose  title  depends  upon  a  contingency  common 
to  all,  that  is,  being  in  existence,  and  filling  a  particular 
character  at  a  particular  time,  and  a  gift  to  a  series  of  persons 
who  are  to  take  successively,  and  the  title  of  the  first  of 
whom  is  different  from  the  rest,  and  depends  upon  a  contin- 
gency not  common  to  the  others. 

In  the  bequest  in  question,  it  is  clear  that  the  meaning  of 
the  words  is,  that  if  the  heir  male  of  the  body  at  the  death 
of  B.  is  a  minor,  he  must  take  the  profits  till  twenty-one.  If 
he  attains  that  age,  is  it  not  meant  that  he  is  to  take  the 
estate  itself?  and,  vice  versa ^  is  it  not  clear  that  the  same 
person  whom  the  testator  intends  to  take  the  estate  at  his 
majority,  he  means  to  take  the  profits  during  his  minority  ? 
The  bequest  of  the  rents  and  profits  is,  I  think,  inseparably 
connected  with,  and  cannot  be  disunited  from,  the  bequest 
of  the  estate  itself,  without  doing  violence  to  the  testator's 
meaning ;  and  if  read  together  as  one  entire  bequest  of  the 
rents  and  the  corpus^  it  is  the  same  as  a  bequest  of  the  profits 


(a)  2  Mer.  363. 

(c)  1  Dru.  &  War.  509. 
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to  the  first  heir  male  of  a  minor,  and  if  he  die  under  majority, 
then  to  the  second,  &c.,  and  if  he  attain  his  majority,  then 
the  corpus  to  him.  The  union  of  the  two  bequests,  each  of 
which  if  separate  would  be  void,  because  the  estate  is  in  sus- 
pense in  each  taken  separately,  removes  the  suspense  in  every 
respect,  except  as  to  quantum,  and  that  only  for  a  period  not 
exceeding  twenty-one  years  after  a  life  in  being. 

It  seems  to  me,  therefore,  that  the  present  case  mainly 
turns  upon  this  point,  whether  the  clause  in  question  is  truly 
and  faithfully  expanded  into  a  series  of  consecutive  bequests, 
the  first  of  which  is  subject  to  a  different  condition  from 
those  subsequent,  that  condition  being  simply  that  the  taker 
shall  be  heir  of  the  body  at  the  death  of  B.  The  doubts  I 
have  had  on  this  case  have  been  principally  upon  this  point ; 
but  after  much  anxious  consideration  of  the  subject,  I 
am  of  opinion  that  this  construction  is  *  correct,  and,  *  608 
thinking  so,  I  feel  bound  to  say  that,  if  I  am  not  pre- 
cluded by  the  authorities,  my  opinion  is  that  the  limitation  to 
the  first  member  of  the  series  would  be  good.  If  we  refer  to 
the  authorities  we  shall  find  none,  except  perhaps  that  of 
Ihhetson  v.  Ibbetson,  which  stands  in  the  least  in  the  way  of 
this  opinion. 

If  reliance  could  be  placed  on  the  older  authorities,  the 
case  o.f  Taylor  v.  Biddall,  (a)  would  be  decisive  in  favour  of 
the  claim  of  A. ;  for  under  a  devise  to  the  heirs  of  the  body 
of  Kobert  Wharton,  as  they  should  attain  twenty-one,  the 
heir  of  the  body  was  held  entitled  at  twenty-one  by  way  of 
executory  devise  ;  but  the  question  of  remoteness  was  not 
argued  ;  and  the  decision  would  go  to  prove  too  much,  viz., 
that  a  bequest  simply  to  the  first  male  heir  at  twenty-one 
would  be  good.  I  therefore  place  no  reliance  upon  that 
case ;  nor  do  I  rest  on  that  of  Trafford  v  Trafford,  (5)  after 
Lord  Eldon's  observations  in  the  Countess  of  Lincoln  v.  Duke 
of  Newcastle,  (c)  The  case  in  your  Lordships'  House  of 
Tollemache  v.  Earl  of  Coventry  ((i)  is  referred  to  on  both 
sides  in  support  of  their  argument.   The  decision  is  surely  an 


(a)  2  Mod.  289. 
(c)  12  Ves.  233. 

VOL.  XII. 


(h)  3  Atk.  347. 
{d)  2  CI.  &  Fin.  611. 
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authority  that  in  a  limitation  in  a  series  of  bequests,  one 
which  is  within  the  limits  may  be  good,  though  the  others 
are  bad  ;  for  your  Lordships  held  that  where  the  bequest  was 
of  chattels  to.  trustees  in  trust,  after  the  death  of  the  survivor 
of  two  lives  in  being,  for  such  person  as  should  from  time  to 
time  be  Lord  Vere,  it  being  the  testator's  will  that  they  should 
be  held  and  enjoyed  with  the  title  of  the  family,  as  far  as  the 
rules  of  law  would  permit,  the  chattels  vested  in  the  third 
Lord  Vere,  though  the  other  bequests  were  too  remote.  The 
grandson  of  B.  in  this  case  is  in  the  same  condition  as  the  third 
Lord  Vere,  the  first  in  the  series  of  Lords  Vere,  who 
*  609  must  necessarily,  if  he  took  it  at  all,  *  take  immedi- 
ately after  the  death  of  the  legatees  for  life.  In  Mack- 
wortli  V.  Hinxman,  («)  where  personalty  was  left  to  trustees, 
after  life-estates,  to  pay  the  interest  to  the  person  on  whom 
the  baronetcy  should  devolve,  so  that  each  succeeding  baronet 
should  enjoy  for  life,  the  first  baronet  was  held  by  Lord 
Langdale  to  be  entitled,  though  all  the  rest  of  the  limitation 
was  void ;  and  a  similar  remark  may  be  made  in  Bacon  v. 
Proctor,  (b')  These  are,  therefore,  authorities  for  making  a 
distinction  between  the  first  and  subsequent  members  of  a 
'series  whose  titles  are  distinct  from  each  other. 

It  remains  for  me  to  make  a  few  observations  on  two  other 
authorities  on  which  reliance  has  been  placed  in  the  argu- 
ment of  the  respondent  at  your  Lordships'  bar.  The  first  is 
the  case  of  Ker  v.  Lord  Bungannon^  (c)  in  which  Lord 
Chancellor  Sugden  expressed  an  opinion  on  this  subject.  I 
presume,  I  may  say,  that  his  opinion  was  given  on  the  very 
case  now  under  appeal  to  your  Lordships,  and  cannot  be  put 
as  being  so  high,  certainly  not  as  a  higher  authority,  than  if 
he  had  affirmed  the  decree  of  the  Irish  Master  of  the  Rolls, 
which  is  now  under  the  consideration  of  your  Lordships  ;  of 
course  such  an  authority  could  not  be  binding  upon  your 
Lordships,  the  very  question  being  whether  the  decision  is 
correct.  It  is  impossible,  however,  not  to  treat  the  opinion 
of  either  of  these  eminent  Judges  with  the  greatest  deference 


(a)  1  Keen,  658. 
(c)  1  Dm.  &  War.  531. 
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and  respect.    The  opinion  of  the  Lord  Chancellor  is,  that  if 
this  bequest  could  be  construed  into  a  limitation  of  separate 
and  distinct  gifts  to  individuals,  —  one  to  this  particular  per- 
son, and  then  a  series  of  gifts  over,  —  there  could  be  no  doubt 
but  a  valid  gift  would  be  made  to  the  first  taker.    Now,  I 
have,  already  assigned  the  reasons  which  induce  me  to  think 
that  the  proper  construction  of  the  clause  is  to  make  a 
succession  of  bequests,  not  indeed  to  *  individuals,  but  *  610 
to  persons,  the  first  of  whom  falls  under  a  different 
category  or  description  from  the  rest,  and  must  take  within 
the  limits  ;  and  therefore  the  principle  is  the  same  as  if  the 
gift  was  to  individuals  ;  and  if  I  am  right  in  this  construc- 
tion, Lord  Chancellor  Sugden's  opinion  is  an  authority  in 
favour  of  my  view  of  the  case.    I  may  be  permitted  to  add 
that  most  of  the  cases  which  he  considered  as  bearing  against 
the  claim  of  the  first  taker  surely  are  distinguishable.  Leake 
V.  Hobinson  I  have  already  remarked  on ;  it  was  a  bequest  to 
a  class,  the  numbers  of  which,  and  consequently  the  share  of 
each,  was  in  suspense  at  the  testator's  death,  and  would  not 
be  determined  within  the  limits.   In  Lord  Southampton  v.  The 
Marquis  of  Hertford  (a)  there  was  a  trust  to  accumulate  for 
the  benefit  of  persons  who  would  not  necessarily  come  into 
existence  within  the  limits.     It  was,  as  Vice-Chancellor 
WiGRAM  observes,  in  the  case  of  Ferrand  v.  Wilson^  (5)  an 
attempt  to  give  to  a  party  who  might  not  have  come  into 
existence  for  ages,  and  was  therefore  wholly  void,  and  could 
not  be  modelled  to  preserve  even  partially  the  intention  of 
the  testator  ;  if  the  Court  had  sustained  it  for  the  period 
allowed  by  law,  it  would  have  been  equally  void,  because  it 
would  still  be  given  to  a  person  who  might  not  by  possibility 
be  born  for  years  ;  by  stopping  the  account  at  any  given 
point  it  would  equally  have  been  void.    And  the  case  of 
Marshall  v.  Halloway^        on  which  also  Lord  Chancellor 
SuGDEN  relied,  is  subject  to  the  same  observations. 

In  Ware  v.  Polhill^  (cZ)  the  power  of  sale  was  one  entire 
thing,  not  resembling  a  series  of  bequests ;  and  even  as  to 


(a)  2  V.  &  B.  54. 
(c)  2  Swanst.  432. 


(h)  4  Hare,  377. 
{(1)  11  Ves.  260* 
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the  invalidity  of  that  power  generally,  though  not  with  refer- 
ence to  the  particular  case,  yice-Chancellor  Wigram  raises  a 
considerable  question  in  the  judgment  referred  to.  With  the 
greatest  respect,  therefore,  to  Lord  Chancellor  Sugden,  I  am 
bound  to  say  I  do  not  see  that  these  cases  at  all  affect  the 

validity  of  the  first  limitation  in  this  case. 
*  611      *  I  have  now  to  consider  the  case  of  Ihhetson  v. 

Ibhetson,  (a)  on  which  also  Lord  Chancellor  Sugden 
and  Sir  M.  O'Loughlin  both  rely,  as  being  the  decision  of 
two  eminent  Judges.  If  that  case  can  be  distinguished  from 
the  23resent,  it  is,  of  course,  not  a  binding  authority.  It  may 
be  so  distinguished ;  for,  assuming  that  Sir  Charles  Ibbetson 
deceased,  the  tenant  for  life  was  the  first  of  the  series,  as  he 
was  taken  on  the  argument  of  that  case  to  be,  and  whose 
title  would  coincide  with  that  of  A.  The  Yice-Chancellor 
of  England,  in  giving  his  judgment,  expressly  stated  that  it 
was  unnecessary  to  decide  whether  Sir  Charles  took  for  life, 
as  it  was  a  void  gift  in  remainder,  or  took  absolutely,  as  he 
was  residuary  legatee  ;  and  Vice-Chancellor  Wigram  ob- 
serves, in  the  case  referred  to,  that  the  case  of  Ihhetson  v. 
Ihhetson  was  distinguishable  on  this  ground,  and  also  that 
there  is  nothing,  in  Lord  Chancellor  Cottenham's  judgment, 
inconsistent  with  the  validity  of  the  first  limitation  for  the 
life  of  Sir  Charles.  In  truth,  however,  the  first  of  the  series 
was  the  son  of  Sir  Henry,  the  testator,  if  there  should  be  such 
a  son,  for  the  bequest  was  to  the  first  heir  in  tail  under  Sir 
Henry's  marriage  settlement ;  and  though  he  had  no  son  at 
his  death,  he  might  have  had  one  born  after,  who  would  have 
been  the  first  taker,  and  all  the  succeeding  limitations  would 
be  void,  because  they  would  not  take  effect  necessarily  within 
the  limits.  It  is,  however,  impossible  not  to  collect  from  the 
judgments  of  the  Vice-Chancellor  of  England  and  Lord  Cot- 
tenham  that  they  would  have  probably  held  the  limitation  in 
this  case  to  be  void.  There  is  no  proposition  of  law  which 
they  lay  down  with  which  I  do  not  concur.  It  is  a  question 
of  construction  only ;  they  would  probably  put  on  a  clause 
very  similar  to  this,  —  a  construction  which  differs  from  that 


(a)  10  Sim.  495;  1  My.  &  Cr.  26. 
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which  it  seems  to  me  that  this  ought  to  bear,  —  and  I 
feel  it  my  duty,  with  the  sincerest  respect  *  for  those  *  612 
persons,  to  say  that  their  opinions  ought  not  to  bind 
me  in  such  a  question.  If  there  had  been  an  uniform  course 
of  decisions  on  similar  clauses,  I  should  have  felt  myself 
bound  ;  but  there  being  this  case  only,  and  that  so  recently 
decided  that  it  can  have  affected  very  few,  if  any,  cases,  I 
must  say  that  I  think  I  ought  not  to  bow  to  its  au- 
thority. 

I  have  therefore  humbly  to  give  my  opinion  to  your  Lord- 
ships that  A.  could  make  a  good  title. 

Lord  Chief  Justice  Tindal.  —  The  opinion  which  I  have 
formed,  upon  the  best  consideration  which  I  can  bring  to 
your  Lordships'  question,  is,  that  A.,  under  the  circumstances 
stated  in  the  question,  was  not  capable  of  making  a  good  title 
to  a  purchaser  of  the  leaseholds  bequeathed  by  the  testator's 
will,  without  the  consent  of  the  next  of  kin.  And  the 
ground  upon  which  I  have  arrived  at  that  conclusion  may  be 
stated  in  very  few  words  to  be  this  :  that  the  bequest  to  the 
trustees,  "  in  trust,  after  the  decease  of  B.,  to  permit  such 
person  who  for  the  time  being  would  take  by  descent  as  heir 
male  of  the  body  of  B.,  his  grandson,  to  take  the  profits 
thereof  until  some  such  person  should  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  unto  such 
person  so  attaining  the  age  of  twenty-one  years,  his  execu- 
tors, administrators,  or  assigns,"  is  a  bequest  void  in  law  ; 
being  a  bequest  not  so  limited  as  necessarily  to  vest  and  take 
effect  within  the  period  of  time  prescribed  by  law  for  that 
purpose,  but,  on  the  contrary,  a  bequest  the  vesting  of  which 
may  be  deferred  during  many  successive  minorities,  without 
any  definite  limit  whatever  in  respect  of  time. 

For  there  are  two  well-known  rules  of  law  applicable  to 
the  vesting  of  all  executory  trusts  and  limitations,  which  are 
so  thoroughly  established  as  to  admit  of  no  exception  or  con- 
tradiction to  their  authority.  The  one  is,  that  the 
executory  trust  or  limitation  not  only  may,  but  *  nec-  *  613 
essarily  must,  take  effect  (if  it  takes  effect  at  all) 
within  the  period  of  a  life  or  lives  in  being,  and  twenty-one 
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years  after,  with  a  sufficient  allowance  in  addition  for  the 
birth  of  a  posthumous  child.  The  other  rule  is,  that  if,  at  the 
time  of  its  creation,  the  limitation  is  so  framed  as  not,  ex 
necessitate^  to  take  effect  within  the  prescribed  period ;  that 
is,  if  it  is  bad  in  its  inception,  it  will  not  become  valid  by 
reason  of  the  happening  of  subsequent  events  which  may 
bring  the  time  of  its  actual  vesting  and  taking  effect  within 
the  period  prescribed  by  law.^ 

Indeed,  neither  of  these  rules  was  in  any  manner  disputed 
on  the  part  of  the  appellant  at  your  Lordships'  bar  ;  but  the 
argument  on  his  part  was,  that  upon  the  proper  construction  of 
the  bequest  a  distinction  was  to  be  made  between  A.,  the  first 
taker  under  it,  and  those  who  follow  him  in  succession.  It 
was  contended  that  wherever  a  series  of  successive  contin- 
gencies is  provided  for,  each  subsequent  contingency  being  in 
substitution  of  the  preceding,  the  prior  contingency  is  to  be 
considered  independently  of  those  which  follow  it ;  that  you 
must  sever  the  case  of  the  first  taker  from  the  subsequent 
contingencies  substituted  in  its  place  ;  and  upon  that  prin- 
ciple, that  inasmuch  as  A.,  in  the  present  instance,  had  actu- 
ally attained  twenty-one  before  the  testator's  death,  and  was 
living  at  his  death,  and  would  have  been  entitled,  if  under 
twenty-one,  to  have  received  his  profits,  so  A.,  at  all  events, 
was  clearly  entitled  to  have  the  leaseholds  conveyed  to  him, 
although  all  the  limitations  subsequent  to  his  might  be  too 
remote.  And  the  learned  counsel  for  the  appellant  further 
contended  that  the  trust  declared  by  the  will  as  to  the  lease- 
holds might  be  expanded  thus  ;  namely,  that  the  trustees 
were  directed,  "upon  the  death  of  B.,  to  permit  the  person 
who  might  then  be  his  heir  male  to  take  the  profits ;  if  he 
attain  twenty-one  to  give  him  a  formal  assignment  of  the 
legal  estate ;  if  he  died  under  twenty-one,  then  that 
*  614  the  person  *  who  might  be  next  heir  male  was  to  take 
the  profits,"  and  so  on  through  the  series. 

Nor  was  any  question  made,  on^  the  part  of  the  appellant, 
as  to  any  particular  intention  on  the  part  of  the  testator.  It 

1  See  Cadell  v.  Palmer,  1  CI.  &  Fin.  372,  and  cases  in  note  (2) ;  Tolle- 
mache  v.  Coventry,  2  CI.  &  Fin.  628,  and  cases  in  note  (1). 
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is  obvious,  indeed,  that  he  could  have  had  no  intention  as  to 
any  particular  individual  who  should  take  after  B.'s  death ; 
but  that  it  was  equally  indifferent  to  him  whether  A.  should 
take,  or  A.'s  son,  or  A.'s  grandson  ;  all  that  he  would  have 
answered,  if  asked  upon  the  subject,  would  probably  have 
been,  in  the  words  of  the  will,  "  Some  male  descendant  of 
B.,  who  had  attained  twenty-one."  The  testator,  not  fore- 
seeing the  difficulty,  nor  being  aware  of  the  rule  of  law, 
would  probably  have  given  the  very  same  answer,  if  he  had 
directed  in  his  will  that  the  first  heir  male  of  the  body  of  B. 
should  take  who  attained  the  age  of  twenty-five.  The  ques- 
tion, therefore,  is  not  a  question  of  intention  of  the  testator, 
but  of  construction  of  the  will ;  viz.,  whether  the  bequest  is 
void  by  reason  of  the  remoteness  of  the  time  of  its  vesting  ? 
And  it  appears  to  me,  in  the  first  place,  to  be  manifest  that 
there  is  no  absolute  necessity  that  there  should  be  an  heir 
male  of  the  body  of  B.,  who  should  attain  twenty-one  within 
twenty-one  years  after  his  death,  but  that  a  series  of  minori- 
ties may  ensue  for  a  longer  period,  and  consequently  that  the 
bequest  is  void  under  the  first  rule  ;  and  again,  that  the  cir- 
cumstance of  A.'s  attaining  twenty-one  having  happened 
before  B.'s  death,  does  not,  under  the  second  rule,  remove 
the  difficulty. 

I  am  unable,  upon  the  plain  and  necessary  construction  of 
the  words  of  this  will,  to  discover  any  thing  to  warrant  the 
distinction  contended  for  between  the  case  of  the  first  taker 
and  those  which  follow.  The  will  contains  one  description, 
and  one  description  only,  of  all  who  are  to  take  under  it,  — 
a  description  which  applies  equally  to  all  who  compose  the 
whole  series  of  takers.  The  attaining  of  the  age  of 
twenty-one  is  made  part  of  the  integral  *  description  *  615 
of  every  one  who  is  to  take,  as  well  of  him  who  is  to 
take  first  as  of  all  who  follow  after  him  ;  it  is  made,  as  it 
were,  a  condition  precedent,  that  the  taker  is  to  be  twenty- 
one,  whoever  he  may  be  ;  so  that  there  seems  to  be  no  ground 
furnished  by  the  will  itself  for  any  distinction  whatever  be- 
tween the  son  of  B.  and  his  grandson,  or  any  more  remote 
male  descendant  who  might  first  attain  twenty-one  after  the 
death  of  B.  ;  and  if  so,  the  argument  upon  which  anv  sever- 
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ance  can  be  made  between  the  bequest  to  the  first  person 
who  should  take  under  the  description  in  the  will  and  any 
who  follow  in  the  line  falls  to  the  ground.  For  as  to  the 
direction  that  the  trustees  shall  permit  "  such  person  who  for 
the  time  being  would  take  by  descent  as  heir  male  of  B.  to 
take  the  profits  thereof,  until  some  such  person  should  attain 
twenty-one,"  which  was  mainly  relied  upon  in  favour  of  the 
appellant,  —  such  direction  is  quite  independent  of  the  be- 
quest of  the  leasehold  itself,  and  appears  to  me  to  have  no 
more  bearing  on  the  construction  to  be  put  on  the  subse- 
quent bequest  of  the  leasehold  itself  than  if  such  interme- 
diate profits  had  been  directed  to  be  paid  to  an  absolute 
stranger. 

If  A.,  instead  of  being  of  full  age,  as  the  fact  was,  had  been 
under  twenty-one  at  the  death  of  B.,  and  had  been  permitted 
by  the  trustees  to  take  the  profits  until  he  attained  twenty- 
one,  and  had  then  applied  to  the  trustees  for  the  conveyance 
of  the  leaseholds  to  him  and  his  executors,  I  cannot  perceive 
that  the  very  same  difQculty  might  not  have  been  raised  which 
has  now  been  presented,  or  that  he  would  have  stood  in  any 
different  position  because  he  had  actually  received  the  profits 
during  his  minority.  The  same  question  must  still  have  been 
asked  of  A.,  and  answered  by  A.,  which  is  now  raised ;  namely, 
whether  the  bequest  of  the  leasehold  itself  was  good  in  law  ? 

It  is  indeed  surprising,  that  if  the  difficulty  could  be  re- 
*  616   moved  in  this  case,  by  severing  the  bequest  of  the  *  first 

taker  from  the  subsequent  bequests  to  the  other  takers 
in  the  series,  and  holding  the  latter  to  be  the  only  bequests 
which  are  to  be  affected  by  the  rule  of  perpetuity,  that  so 
ready  a  solution  of  the  objection  was  not  applied  in  any  of 
the  decided  cases  to  which  I  shall  afterwards  refer  as  authori- 
ties, to  all  of  which  it  was  equally  applicable  as  to  the  present. 
And  as  to  the  expanding  of  the  bequest  into  the  form  pro- 
posed on  behalf  of  the  appellant,  such  expanded  form  would 
undoubtedly  constitute  a  bequest  in  favour  of  the  son  of  B., 
which  would  be  unobjectionable ;  for  under  such  expanded 
form  the  leaseholds  would  be  made  to  vest  in  the  heir  male 
of  the  body  of  B.  immediately  on  B.'s  death,  liable  only  to 
be  divested  by  a  condition  subsequent ;  namely,  the  dying  of 
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such  heir  male  under  twenty-one,  an  event  which  could  not 
happen  in  this  case,  as  A.  had  attained  twenty-one  before  the 
death  of  B. 

But  it  appears  to  me,  that  the  proposed  mode  of  reading 
the  will  is  not  the  interpreting  of  the  will  as  it  is,  but  virtu- 
ally making  a  new  will  for  the  testator.  By  this  mode  of 
construction  any  devise  in  a  will  which  is  bad  by  reason 
of  remoteness,  on  the  ground  that  it  may  take  effect  after 
twenty-one  years  beyond  lives  in  being,  although  it  may  also 
take  effect  within  that  period,  may  be  resolved  by  a  sufficient 
paraphrase  into  a  devise  upon  the  happening  of  the  event 
within  the  period  prescribed  by  law,  which  will  make  it  a  good 
devise.  The  question,  however,  which  arises  upon  a  will  must 
in  all  cases  be  determined  by  grappling  with  the  words  of  the 
will  as  they  are  found  upon  the  face  of  it. 

The  decisions  which  were  principally  relied  on  as  authori- 
ties in  favour  of  the  appellant  were  the  cases  of  Taylor  v. 
Biddall^  Stephens  v.  Stephens^  and  Trafford  v.  Traffoi^d. 
The  case  of  Taylor  v.  Biddall  must  undoubtedly  have  been 
held  a  decisive  authority  in  favour  of  the  appellant,  if 
the  objection  now  under  discussion  had  been  *  raised  *  617 
and  presented  to  the  Court,  and  had  received  its  judi- 
cial consideration.  But  the  weight  of  the  decision  of  any 
Court  as  to  any  particular  objection  which  is  afterwards 
raised,  depends  entirely  on  the  manner  in  which  the  case 
was  argued,  and  whether  the  objection  afterwards  relied  on 
was  ever  presented  to  the  mind  of  the  Court.  The  devise  in 
Taylor  v.  Biddall  was  this:  "In  case  B.  W.  dies  before  he 
attains  twenty-one,  then  to  the  heirs  of  the  body  of  R.  W., 
and  to  their  heirs  for  ever,  as  they  should  attain  their  re- 
spective ages  of  twenty-one  years."  And  undoubtedly  that 
devise  is  not  distinguishable,  in  substance,  from  the  bequest 
in  the  present  case.  The  devise  "  to  the  heirs  of  the  body  of 
E.  W.  as  they  should  attain  their  respective  ages  of  twenty- 
one  years,"  and  the  bequest  to  such  person  who  for  the 
time  being  would  take  by  descent  as  heir  male  of  the  body  of 
B.  upon  his  attaining  the  age  of  twenty-one,"  must  be  ad- 
mitted to  be,  in  substance,  the  same  devise.  But  in  Taylor 
V.  Biddall  no  objection  was  raised  before  the  Court,  that  the 
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devise  "  to  the  heirs  of  the.  body  of  E.  W.  as  they  should 
attain  their  respective  ages  of  twenty-one,"  might  let  in  a 
succession  of  minorities  of  children  and  grandchildren,  so  as 
to  exceed  the  limit  of  twenty-one  years  after  a  life  in  being 
before  the  estate  would  vest.  The  case  was  argued  and  de- 
cided upon  the  facts  that  had  actually  taken  place.  There 
was  an  heir  of  the  body  actually  born  in  her  father's  lifetime, 
and  ready  to  take  on  attaining  twenty-one,  and  the  Court 
looked  no  further.  It  is  quite  evident  that  in  Taylor  v. 
Biddall^  which  was  decided  when  the  rule  by  which  exec- 
utory devises  were  to  be  governed  was  in  its  infancy,  and 
which  was  the  first  case  that  extended  the  time  for  the  vest- 
ing of  executory  devises  from  the  termination  of  lives  in 
being  to  the  period  of  twenty-one  years  beyond,  no  question 
was  presented  to  the  mind  of  the  Court  but  this ;  viz., 

whether  as  the  heir  of  the  body  who  should  attain 
*  618   twenty-one  might  not  have  been  born  in  *  his  father's 

lifetime,  and  as  the  estate  was  not  to  vest  in  him  till 
twenty-one,  so  the  property  might  possibly  not  have  vested 
under  the  limitations  in  the  will  till  twenty-one  years  after 
the  period  of  a  life  in  being  ;  an  extension  of  time  never 
allowed  before.  And  although  this  was  allowed  in  Taylor 
V.  Biddall^  the  point  was  not  considered  as  thoroughly  settled 
until  the  decision  of  the  case  of  Stephens  v.  Stephens,  (a) 
But  the  devise  in  this  latter  case  was  altogether  free  from  the 
objection  raised  in  the  present  one.  It  was  a  devise  to  such 
sons  of  the  body  of  the  testator's  daughter  as  should  happen 
to  attain  twenty-one  ;  not,  as  in  the  present  case,  to  the  heirs 
of  the  body.  In  that  case  there  was  no  possibility  of  a  suc- 
cession of  minorities  continuing  for  a  period  beyond  twenty- 
one  years  after  lives  in  being,  which  is  the  objection  raised  in 
the  question  proposed  to  us.  And  this  case  of  Stephens  v. 
Stephens  does,  indirectly,  afford  decisive  proof  that  Taylor 
v.  Biddall  was  really  dealt  with  by  the  Court  as  if  the  exec- 
utory devise  had  been  limited  to  sons,  and  that  no  question 
was  raised  before  the  Court  upon  the  point  now  under  discus- 
sion ;  for  the  Judges  of  the  King's  Bench,  when  they  certified 


(a)  Cas.  temp.  Talbot,  232. 
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their  opinion  to  the  Chancellor,  say,  "  We  find  no  case  in 
which  an  executory  devise  of  a  freehold  has  been  held  good 
which  has  suspended  the  vesting  of  an  estate  until  a  son 
unborn  should  attain  the  age  of  twenty-one  years,  except  the 
case  of  Taylor  v.  Biddall^  That  case,  therefore,  for  the  rea- 
son I  have  stated,  cannot,  as  it  appears  to  me,  be  considered 
an  authority  upon  the  point  submitted  to  us  by  your  Lord- 
ships. 

As  to  the  case  of  Trafford  v.  Trafford^  (a)  in  which  the 
devise  was  of  plate,  books,  and  other  chattels  "  to  such  male 
person  when  he  should  attain  twenty-one,  who  should 
then  be  entitled  to  the  trust  in  possession  of  his  *  the  *  619 
testator's  real  estates,  and  that  until  such  male  person 
should  attain  twenty-one,  the  plate,  books,  &c.,  should  be 
used  by  such  male  person,  it  being  the  testator's  desire  that 
the  said  plate,  books,  &c.,  might,  in  the  nature  of  heirlooms, 
go  with  the  said  estate,  and  be  used  therewith  as  long  as  the 
laws  of  the  realm  would  permit ; "  without  attributing  too 
much  effect  to  the  concluding  clause  of  the  devise  as  control- 
ling, in  the  mind  of  the  Court,  the  danger  of  any  perpetuity, 
the  observations  of  Lord  Eldon  upon  the  authority  of  this 
case,  in  the  subsequent  case  of  Lady  Lincoln  v.  Buhe  of  New- 
castle^ (5)  place  the  authority  of  Trafford  v.  Trafford  on  its 
true  footing.  The  effect  of  the  words  of  the  devise  "  to  such 
male  person,"  instead  of  "  such  son,"  was  never  adverted  to 
by  the  Court ;  a  succession  of  minorities  lasting  for  a  longer 
period  than  twenty-one  years  after  lives  in  being,  never  oc- 
curred to  their  minds ;  and,  in  the  language  of  Lord  Eldon, 
"  a  considerable  question  in  the  case  was  totally  overlooked ; 
namely,  whether  the  limitation  taken  altogether  was  not 
wholly  too  remote." 

Such  then  being  the  state  of  the  leading  authorities  on  the 
part  of  the  appellant,  upon  consideration  of  those  which  have 
been  brought  forward  on  the  other  side,  I  think  the  latter  are 
decisive  of  the  present  question.  The  case  of  Proctor  v.  The 
Bishop  of  Bath  and  Wells  (c)  is,  in  principle,  the  same  with 


(a)  3  Atk.  347. 

(c)  2  H.  Black.  358. 


(h)  12  Ves.  232. 
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the  present.  An  executory  devise  in  fee  "  to  the  first  or 
other  son  of  T.  P.  who  should  be  bred  a  clergyman  and  be 
in  holy  orders,"  was  held  to  be  void,  by  reason  of  the  con- 
tingency being  too  remote,  on  the  ground  of  the  uncertainty 
as  to  the  time  .when  such  son,  if  he  should  have  any,  might 
take  orders.  It  is  obvious  that  the  contingency  might  or 
might  not  take  place  within  the  prescribed  time  ;  but  that 
was  not  sufficient.  Just  so  in  the  present  case,  as  to 
*  620  the  heir  male  of  the  *  body  who  should  attain  twenty- 
one.  In  Tollemache  v.  Earl  of  Coventry^  (a)  the  tes- 
tator bequeathed  certain  goods  and  chattels  to  trustees,  upon 
trust  to  permit  his  son  to  have  the  use  of  them  during  life, 
and  after  his  decease  "  in  trust  for  such  person  who  from 
time  to  time  should  be  Lord  Vere,  it  being  his  will  that  the 
goods  should  from  time  to  time  go  and  be  enjoyed  with  the 
title  of  the  family  so  far  as  the  rules  of  law  and  equity  would 
permit."  This  House  held  the  bequest  to  be  void  ;  the  Lord 
Chancellor  Brougham,  on  reversing  the  decree  of  the  Court 
below,  stating  it  "  to  be  an  attempt  to  create  a  new  species 
of  limitation  in  succession  to  spring  up  with  the  person,  con- 
trary to  all  rule  and  analogy  for  restricting  the  period  for 
tyeing  up  or  deferring  the  vesting  of  estates  in  fee  or  abso- 
lutely." And  afterwards,  with  reference  to  a  point  on  which 
reliance  has  been  placed  in  the  present  case,  his  Lordship 
observed  that,  "  to  argue  from  the  fact  that  the  person  was 
in  esse  at  the  date  of  the  will,  is  to  rely  upon  an  accident. 
The  event  might  have  been  otherwise ;  he  would  not  ex 
necessitate  answer  the  description  within  the  allowed  period." 
The  case  of  the  heir  of  the  body  who  shall  have  attained 
twenty-one  appears  open  to  precisely  the  same  observations. 

The  decision  of  the  Lord  Chancellor  Cottenham,  in  the 
case  of  Ihhetson  v.  Ibhetson,  (^b}  is  admitted,  as  it  must  be,  an 
authority  in  point  against  the  appellant,  and  one  that  must 
be  overruled  if  the  appellant's  argument  is  allowed  to  prevail. 
A  bequest  of  personal  property  to  trustees,  to  permit  the  same 
to  be  enjoyed  by  the  person  for  the  time  being  entitled  to  the 
possession  of  his  mansion  under  a  family  settlement,    until  a 


(a)  2  CI.  &  Fin.  611. 
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tenant  in  tail  of  the  age  of  twenty-one  years  should  be  in  pos- 
session of  the  mansion  house,"  and  then  to  go  and  belong  to 
such  tenant  in  tail,  is  indeed  a  bequest  identically  the 
same  with  the  present.  And  lastly,  *  the  observations  *  621 
made  by  the  Lord  Chancellor,  Sir  Edward  Sugden,  in 
the  case  of  Ker  v.  Lord  Dungannon^  (a)  upon  the  very  bequest 
now  under  consideration,  although  not  made  upon  the  point 
in  judgment  before  him,  and  therefore  extrajudicial,  and  not 
to  be  cited  as  authority,  are  yet  entitled  to  the  weight  which 
the  reasoning  upon  the  case  and  the  authorities  cited  do  of 
themselves  intrinsically  deserve. 

Upon  the  principle,  therefore,  above  stated,  and  upon  the 
balance  of  the  authorities  above  referred  to,  I  have  arrived  at 
the  conclusion  that  the  bequest  under  consideration  is  void 
on  the  ground  of  remoteness,  the  leaseholds  bequeathed  being 
made  unalienable  during  a  possible  succession  of  minorities 
which  may  extend  beyond  the  period  allowed  by  law  ;  and 
that  the  difficulty  is  not  removed  by  the  consideration  that 
on  the  actual  event  which  took  place  there  was  an  heir  of  the 
body  who  had  attained  twenty-one  at  the  death  of  B.,  the 
first  taker.  And  it  appears  to  my  mind  to  be  of  much  greater 
importance  that  a  general  rule  of  law,  which  has  governed 
and  may  affect  many  titles  in  the  kingdom,  should  be  strictly 
upheld  and  enforced,  than  that  it  should  be  relaxed  in  any 
particular  instance,  in  order  to  satisfy  what  may  be  well  sur- 
mised to  have  been  the  wishes  of  the  testator. 

I  do,  therefore,  humbly  offer  to  your  Lordships,  as  my 
opinion,  in  answer  to  the  question  proposed  to  us,  that  A. 
could  not  make  a  good  title  to  a  purchaser  without  the  con- 
sent of  the  next  of  kin. 

The  Lord  Chancellor  expressed  the  thanks  of  the  House  to 
the  learned  Judges,  and  moved  that  their  opinions  be  printed. 
Agreed  to. 

June  8. 

The  Lord  Chancellor.  —  After  the  elaborate  opinion 
of  the  learned  Judges  contained  in  the  papers  on  your 


(a)  1  Dm.  &  War.  509. 


[  573  ] 


*621 


CASES  IN  THE  HOUSE  OF  LORDS. 


*  622  Lordships'  *  table,  I  shall  not  occupy  any  considerable 

portion  of  yonr  time  in  stating  the  view  which  I  enter- 
tain on  this  subject,  and  the  grounds  upon  which  I  shall  pro- 
pose that  the  judgment  of  the  Court  below  be  affirmed. 

The  question  arises  out  of  the  will  of  Lord  Dungannon, 
which  was  made  as  far  back  as  the  year  1770.  By  that  will 
he  bequeathed  certain  leasehold  estates  to  trustees  in  trust  to 
pay  the  rents  and  profits  to  his  grandson,  Arthur  Trevor, 
during  his  life,  and  after  his  death,  in  trust  to  permit  the 
person  who  for  the  time  being  should  take  by  descent,  as  heir 
male  of  the  body  of  the  grandson,  to  take  the  rents  and  prof- 
its until  the  time  that  some  one  of  such  persons  should  attain 
the  age  of  twenty-one  years,  and  then  to  convey  the  premises 
to  that  person,  or  in  default  of  such  person  attaining  the  age 
of  twenty-one  years,  then  in  trust  for  the  descendants  of  the 
son  of  Arthur  Trevor,  subject  to  similar  limitations.  The 
question  is,  whether  the  son  of  Arthur  Trevor,  the  grandson, 
who  was  twenty-one  years  of  age  at  his  father's  death,  was 
entitled  to  take  these  leasehold  premises ;  whether  he  had  a 
right  to  call  for  a  conveyance. 

Now,  the  disposition  of  these  leasehold  premises  of  the 
corpus  was  to  be  to  a  person  answering  two  descriptions. 
He  was  to  be  heir  male  of  the  body  taking  by  descent  from 
Arthur  Trevor,  the  grandson,  and  he  was  to  be  of  the  age  of 
twenty-one  years.  It  is  quite  obvious  that  those  two  cir- 
cumstances might  not  combine  for  many  generations,  and 
indeed  it  is  possible  that  they  might  never  combine.  It  is 
obvious,  therefore,  that  this  disposition  of  the  property  is 
void  for  remoteness  ;  for,  as  everybody  knows,  property  of 
this  description  must  vest,  if  at  all,  within  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards  ;  and,  to  speak  with 
perfect  correctness,  a  few  months  for  gestation. 

It  is  wholly  immaterial  in  this  case  that  there  was  a  per- 
son tAventy-one  years  of  age  answering  the  description 

*  623  *  at  the  time ;  that  is,  to  make  use  of  a  phrase  of  a 

noble  and  learned  Lord  in  the  case  of  Tollemaclie  v. 
The  Earl  of  Coventry^  (a)  that  was  a  pure  accident ;  it  might 
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or  miglit  not  have  happened.  Unless  it  is  absolutely  certain 
that  the  event  must  happen  within  the  period  prescribed,  it 
is  quite  clear  that  the  rule  of  remoteness  applies  to  the  case, 
and  the  devise  becomes  altogether  void.^  It  is  quite  unneces- 
sary to  refer  to  the  several  cases  which  are  mentioned  in  the 
papers  upon  your  Lordships'  table  in  support  of  this  position. 
It  is  admitted  on  all  hands,  and  it  is  a  point  so  certain  and  so 
clear  that  it  does  not  admit  of  dispute. 

But,  my  Lords,  it  is  supposed  that  this  gift  of  the  corjms 
of  the  estate  is  operated  upon  in  some  degree  by  the  dispo- 
sition of  the  intermediate  rents  and  profits.  The  disposition 
of  the  intermediate  rents  and,  profits  is  to  the  person  who  for 
the  time  being  should  take  by  descent  as  heir  male  of  the 
body  of  the  grandson,  until  some  such  person  shall  have 
attained  the  age  of  twenty-one  years.  Now  the  disposition 
of  the  corpus  of  the  estate  is  to  a  party  answering  two  de- 
scriptions or  qualities.  The  intermediate  rents  and  profits 
are  taken  by  a  person  or  persons  who  answer  one  of  those 
descriptions. 

It  appears  to  me,  that  the  dispositions  can  exist  entirely 
unconnected  with  each  other,  that  they  have  no  necessary  rela- 
tion to  each  other,  and  that  the  disposition  of  the  rents  and 
profits  to  particular  individuals  under  this  will,  no  more  affects 
the  disposition  of  the  corpus  of  the  estate,  than  if  that  dispo- 
sition had  been  to  mere  strangers.  On  that  point  I  concur  with 
the  opinion  expressed  by  several  of  the  Judges  in  the  course  of 
the  argument  which  they  have  addressed  to  your  Lordships. 

But  then  an  attempt  to  obviate  these  conclusions,  and 
to  decide  this  question  in  favour  of  the  appellant,  has 
*  been  made  by  putting  or  endeavouring  to  put  a  par-  *  624 
ticular  construction  upon  this  will,  or  rather  by  en- 
deavouring to  translate  the  will  into  another  form,  and  then 
upon  that  translated  form  to  put  the  construction  to  which  I 
am  adverting.  The  course  that  is  pursued  is  this  :  it  is  said, 
that  it  was  the  intention  of  the  testator  —  or  that  you  may 
infer  from  that  disposition  that  such  would  have  been  the 
intention  of  the  testator  —  to  create  successive  estates  ;  that 

*  See  Tollemache  V.  Coventry,  2  CI.  &Fin.  628  and  note  (1). 
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the  first  estate  would,  under  the  circumstances  that  have 
taken  place,  not  be  a  void  estate  for  remoteness,  but  would 
take  effect,  and  although  the  subsequent  estates  became  void 
from  remoteness,  that  would  not  affect  the  first  estate,  to 
which  that  defect  would  not  apply. 

Several  cases  were  cited  for  the  purpose  of  leading  to  that 
conclusion.  I  do  not  refer  to  those  cases,  because  I  do  not 
think  the  principle  can  be  disputed,  that  if  the  first  estate  in 
the  order  of  succession  is  not  void  for  remoteness ;  if  it  is  a 
good  estate,  it  would  not  be  affected  by  the  fact  of  the  suc- 
cessive estates  being  void  on  that  account.  It  is  a  principle 
conceded,  and  I  need  cite  no  authority  for  that  purpose. 
Then  what  is  the  estate  created,  or  that  is  supposed  to  be 
created  ?  It  is  of  this  description :  The  testator  intended  the 
rents  and  profits  to  be  enjoyed  by  the  first  descendant  an- 
swering the  description,  until  such  person  shall  attain  the  age 
of  twenty-one  years,  and  then  to  convey  the  estate  to  that 
person :  If  the  first  taker  should  not  attain  the  age  of  twenty- 
one  years,  then  he  intended,  upon  the  death' of  the  first  taker, 
that  it  should  go  to  the  next  descendant  in  the  order  of  suc- 
cession: If  he  should  attain  the  age  of  twenty-one  years, 
then  the  corpus  of  the  estate  was  to  be  conveyed  to  him,  and 
if  he  did  not  attain  the  age  of  twenty-one  years,  the  rents 
and  profits  were  to  be  enjoyed  by  the  intermediate  person  in 
succession,  and  so  on;  in  fact,  that  there  was  to  be  a  suc- 
cession of  estates  of  the  nature  I  have  described,  and 
*  625  then  it  was  insisted,  that  the  first  *  estate  so  created 
should  not  be  void  for  remoteness,  although  the  sub- 
sequent estates  should  be  void ;  -that  would  not  affect  the 
original  first  estate. 

Now,  as  it  appears  to  me,  looking  at  this  will,  the  testator 
had  one  single  object,  which  was  to  point  out  some  individual 
at  some  future  period  answering  a  particular  description,  who 
should  take  this  estate.  He  had  not  in  contemplation  the 
granting  of  successive  estates  in  the  terms  which  I  have 
stated,  and  which  are  stated  in  the  arguments  of  two  of  the 
learned  Judges  ;  he  had  no  such  idea  in  his  contemplation  ; 
and  if  we  were  to  adopt  this  construction  for  the  purpose  of 
getting  out  of  the  difQculty  arising  out  of  the  law  of  per- 
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petuities,  we  should  be,  in  fact,  as  I  consider,  making  a  per- 
fectly new  will  for  the  testator.  We  should  be,  in  the  first 
instance,  translating  the  actual  will  into  a  new  form,  and  we 
should  be  putting  upon  that  will  a  construction  which,  I  ad- 
mit, if  the  will  had  been  in  that  form,  would  have  been  the 
true  and  just  construction.  I  never  can  lend  myself  to  a 
measure  of  this  kind,  to  the  process  of  altering  the  frame  of 
a  will  and  the  phraseology  of  a  will,  for  the  purpose  of  fram- 
ing, as  it  were,  a  new  will,  in  order  to  put  a  construction 
upon  it  to  obviate  the  difficulties  arising  out  of  the  law 
against  perpetuities. 

There  is  another  difficulty  in  this  case  ;  a  difficulty  ad- 
verted to  by  many  of  the  learned  Judges  ;  —  if  you  can  apply 
such  a  process  in  this  case,  you  could  have  applied  it  in  almost 
every  case  where  there  was  a  decision  that  the  estate  Avas 
void  in  consequence  of  remoteness.  I  will  take,  for  instance, 
the  case  which  was  referred  to  by  many  of  the  learned  J udges, 
the  case  of  Jee  v.  Audley.  (a)  What  was  the  case  ?  A  be- 
quest of  lOOOZ.  to  the  children  of  John  and  Elizabeth  Jee, 
upon  Mary  Hall's  dying  without  issue,  or  upon  failure 
of  the  issue  of  Mary  Hall.  *  At  the  time  of  the  tes-  *  626 
tator's  death  there  were  four  daughters.  When  the 
case  came  before  the  Master  of  the  Rolls,  Lord  Kenyon,  he 
decided  that  that  bequest  was  void  on  this  ground,  that,  in 
fact,  after  the  death  of  the  testator,  another  daughter  might 
be  born,  it  would  be  void  as  to  her,  and  therefore  void  as  to 
the  whole  set.  On  that  ground  the  principle  of  the  case  was 
decided;  and  the  case  has  never  been  questioned  from  that 
time  to  this :  but  apply  to  that  case  the  process  which  has 
been  suggested  in  the  present  case  (and  it  would  equally 
apply),  and  see  what  the  effect  would  be  to  the  existing 
daughters  who  should  be  living  at  the  time  of  the  event  hap- 
pening ;  if  there  were  no  other  daughters  born  in  the  mean 
time,  and  if  there  were  another  daughter  born  in  the  mean 
time,  then  to  the  existing  daughters  and  that  daughter,  what 
would  be  the  result?  As  far  as  relates  to  the  last  disposition, 
it  would  be  void  ;  as  far  as  relates  to  the  first  disposition,  it 
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(a)  1  Cox,  324. 
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would  be  perfectly  good.  And  the  same  principle  would 
apply  to  almost  every  case  in  which  the  Court  has  decided 
against  the  validity  of  a  bequest  in  respect  of  its  remoteness. 
What  would  be  the  effect,  then,  of  introducing  a  new  prin- 
ciple of  this  kind  ?  It  would  break  down  all  the  decisions 
upon  this  subject.  It  would  remove  all  those  landmarks  of 
the  law  which  have  been  now  for  some  time  considered  as 
firmly  established  ;  and  I  protest,  therefore,  against  the  doc- 
trine which  has  been  attempted,  for  the  first  time,  to  be  intro- 
duced into  this  case. 

Now,  having  stated  why  I  think  the  only  ground  upon 
which  this  case  is  rested  cannot  be  sustained,  I  shall  refer 
your  Lordships  to  one  or  two  of  the  cases  ;  but  to  the  great 
mass  of  the  cases  it  is  quite  unnecessary  for  me  to  refer, 
because  they  are  cited  merely  for  the  purpose  of  establishing 
the  various  steps  in  the  argument  leading  to  a  conclusion 

which  I  do  not  dispute,  and  therefore  it  is  unnecessary 
*  627  to  consider  the  cases.    But  there  were  two  *  cases 

cited,  which  if  they  were  law,  would  support  the  prop- 
osition, I  mean  the  case  of  Taylor  v.  Biddall^  (a)  and  the  case 
of  Trafford  v.  Trafford,  (S)  Now,  as  to  the  case  of  Taylor 
V.  Biddall^  I  need  only  repeat  what  has  been  stated  by  the 
learned  Judges,  that  Taylor  v.  Biddall  was,  in  the  first  place, 
decided  at  a  time  when  the  law  of  executory  devises  was  not 
fully  settled ;  and,  in  the  second  place,  no  objection  of  this 
kind  was  made  when  the  case  was  argued,  or  even  hinted  at. 
And  in  addition  to  this,  the  decision  in  Taylor  v.  Biddall  is 
in  itself  at  variance  with  all  the  modern  authorities  ;  it  has  no 
effect  at  least  in  supporting  the  case  of  the  appellant.  Trafford 
V.  Trafford  is  open  to  many  of  the  same  objections,  the  point 
was  never  argued  ;  there  was  not  any  interest  in  the  parties  to 
argue  it.  The  heir-at-law  was  considered  as  the  son,  and 
after  the  observations  made  upon  that  case  by  Lord  Eldon,  (c) 
no  person  can  with  any  propriety  think  that  any  just  reliance 
can  be  placed  upon  it.  And  in  fact  the  learned  Baron,  whose 
able  argument  I  have  considered  over  and  over  again,  re- 


(a)  2  Mod.  289. 

(c)  12  Ves.  231,  232. 
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pudiated  those  two  cases,  and  did  not  pretend  to  rest  upon 
them  as  an  authority  in  favour  of  the  conclusion  to  which  he 
comes. 

This  brings  me  then  to  the  only  remaining  case  which  I 
think  it  is  necessary  to  consider,  that  is  the  case  of  Ihhetson 
V.  Ihhetson.  (a)    That  does  not  seem  to  me  to  be  in  any 
material  fact  distinguishable  from  the  present  case.    It  was 
not  argued  on  any  different  ground.    In  the  first  place  it 
was  argued  most  ably  and  most  elaborately  before  the  Vice- 
Chancellor  of  England,  a  Judge  eminently  conversant  with 
this  branch  of  the  law.    That  learned  Judge  took  time  to 
consider  it,  and  pronounced,  an  elaborate  judgment. 
The  parties  were  not  satisfied  with  that  judgment,  *  and   *  628 
they  applied  to  my  noble  and  learned  friend  Lord 
CoTTBNHAM.     It  was  again  argued  before  that  noble  and 
learned  Lord  very  fully,  and  very  ably,  and  very  elaborately ; 
and  he  confirmed  the  decision  of  the  Vice-Chancellor  of 
England.    It  was  not  appealed  to  this  House,  it  is  true  ;  the 
parties  felt  perhaps  that  it  would  be  ineffectual  to  appeal. 
They  felt  the  force  of  the  judgment  and  the  force  of  the  rea- 
sons upon  which  that  judgment  was  founded,  and  though  it 
is  not  absolutely  binding  upon  this  House,  inasmuch  as  it  is 
not  a  decision  of  the  last  Court  of  appeal ;  yet,  as  an  au- 
thority, it  must  be  of  great  weight  with  your  Lordships  ;  and 
when,  in  addition  to  that,  there  really  is  no  case  to  stand  in 
opposition  to  it,  I  am  quite  sure  that  it  will  be  conclusive 
with  respect  to  your  Lordships'  decision  in  this  case. 

I  have  thought  it  right  not  to  enter  into  detail  in  this  case  ; 
for  the  reasons  of  the  learned  Judges  are  before  your  Lord- 
ships, and  you  have  had  an  opportunity  of  considering  all  the 
details  of  the  case.  The  outline  I  have  presented  to  your 
Lordships  ;  the  ground  upon  which  I  recommend  your  Lord- 
ships to  affirm  the  judgment,  I  have  stated ;  and  I  shall  con- 
clude, therefore,  by  proposing  to  your  Lordships  that  the 
judgment  of  the  Court  below  be  affirmed. 

Lord  Brougham.  —  Taking  entirely  the  same  view  of  this 


(a)  10  Sim.  495;  5  My.  &  Cr.  26. 
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case  with  my  noble  and  learned  friend,  I  have  only  with  him 
to  say  that  I  am  extremely  happy  that  the  case  has  under- 
gone so  very  ample  a  discussion,  because  the  matter  in  dis- 
pute is  of  no  inconsiderable  amount ;  and  the  points  of  law 
raised  on  either  side  are  of  the  highest  possible  importance  to 
the  law  of  real  property  in  this  country.  The  case  under- 
went full  discussion  below,  and  it  underwent  a  still  more 
ample  discussion  here.    The  learned  Judges  were  consulted, 

we  have  had  an  unusually  numerous  attendance  given, 
*  629   eleven  of  those  learned  persons  *  attended,  and  they 

have  given  your  Lordships  elaborate  opinions,  after 
taking  a  considerable  time  to  examine  the  question,  make  up 
their  minds,  reduce  their  opinions  into  writing,  and  deliver 
them  in  this  place  ;  and  a  circumstance  has  further  occurred 
to  give  us  the  full  benefit  of  their  patient  and  deliberate  con- 
sideration of  the. whole  case  ;  for  after  the  opinions  were  de- 
livered, the  learned  Judges  have  corrected  those  opinions  for 
the  press,  consequently  I  have  a  right  to  say  that  we  have 
the  unusually  deliberate  and  corrected  opinions  of  the  learned 
Judges  to  a  degree  for  which  I  do  not  remember  any  prec- 
edent. 

Now,  my  Lords,  I  will  only  make  one  remark  upon  the 
opinions  of  the  two  learned  Judges  who  differ  from  the  others. 
They  fully  admit  the  rule  of  law ;  they  fully  admit  that  for  re- 
moteness a  bequest  or  devise  is  void,  if  it  shall  not  of  necessity 
take  effect,  if  it  take  effect  at  all,  within  the  period  of  a  life 
or  lives  in  being  and  twenty-one  years  afterwards,  which,  since 
the  case  of  Cadell  v.  Palmer^  (a)  is  to  be  taken  as  the  period 
added  in  gross  to  the  life  or  lives  in  being,  and  totally  inde- 
pendent of  the  accident  which  originally  gave  rise  to  the  rule 
of  law  from  The  Buke  of  Norfolk'' s  Case  (6)  downwards.  The 
period  of  gestation  has  been  added,  but  that  is  onl}^  in  the 
particular  event  of  gestation  happening ;  but  the  rule  of  law 
is  the  term  in  gross  of  twenty-one  years  after  the  life  or  lives 
in  being  ;  that  was  clearly  laid  down  by  your  Lordships  upon 
my  recommendation,  after  hearing  the  learned  Judges  in  the 
case  of  Cadell  v.  Palmer^  and  it  is  quite  unnecessary  to  go 


(a)  1  CI.  &  Fin.  372. 
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back  to  the  foundation  of  the  law:  I  have  a  strong  opinion, 
which  I  believe  is  joined  in  by  the  profession  at  large,  that  it 
arises  out  of  an  accidental  circumstance,  out  of  a  confusion, 
I  may  say,  a  misapprehension  in  confounding  together  the 
nature  of  the  estate  with  the  remedy  at  law  by  fine 
and  recovery,  *  which  could  not  be  applied  till  a  cer-  *  630 
tain  life  came  to  twenty-one  years  ;  but  still  that  has 
become  inveterate,  and  we  in  that  case  laid  down  the  rule 
upon  the  advice  and  assistance  of  the  learned  Judges.  I 
argued  the  case  upon  those  grounds  before  jowi  Lordships, 
and  you  decided  that  to  be  the  rule  of  law. 

Mr.  Baron  Parke  is  not  quite  correct  when  he  takes  this 
exception.  He  says,  "  the  rule  is  incorrectly  stated  when  it 
is  said,  as  it  is  sometimes  said,  to  require  that  the  absolute 
interest  given  by  the  limitation  should  vest  within  that 
period ; "  and  then  he  puts  a  case  to  show  that.  It  is  not 
necessary  to  put  a  case  to  show  that,  for  no  man  that  under- 
stands the  rule  ever  stated  it  in  those  words.  The  rule  is  not 
that  it  must  of  necessity  vest  within  that  period,  but  either 
that  it  never  shall  vest  at  all,  or  shall  vest  within  the  period, 
if  at  all.  Then  Mr.  Baron  Parke  and  Mr.  Justice  Patteson 
are  cognizant  of  the  rule,  and  they  also  admit  another  matter, 
which  is  very  material  in  the  present  case,  as  in  all  such  cases 
of  applying  a  rule,  that  it  must  be  so  applied,  as  to  have  no 
reference  to  accidental  circumstances,  as  I  have  stated  in  a 
case  to  which  the  learned  Judges  below  have  done  me  the 
honour  to  refer,  when  I  reversed  the  decision  of  the  Master 
of  the  KoUs,  who  had  decided  the  case  in  the  Court  below ; 
I  mean  the  case  of  Tollemache  v.  The  Ewrl  of  Coventry.  In 
that  case  it  was  a  pure  accident,  and  could  not  affect  the 
thing ;  it  must  be  of  the  necessity  of  the  case,  and  the  rule 
must  not  be  allowed  to  be  varied  or  modified  by  accident. 

Now,  it  is  very  well  for  you  to  lay  down  the  rule  as  Mr. 
Baron  Parke  has  admitted  it  to  be  laid  down  ;  it  is  very  well 
to  get  rid  of  the  apparent  confusion  arising  from  allowing  ac- 
cidental circumstances  ever  to  interfere,  but  it  is  a  much 
more  important  thing  in  giving  your  opinion  judicially  upon 
a  case  to  take  care  to  apply  the  rule.  Now,  Mr. 
Baron  Parke  fails  in  applying  the  rule,  *  because  the   *  631 
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doctrine  which  he  lets  in  upon  us,  expanding  the  series, 
has  been  most  justly  characterized  by  my  noble  and  learned 
friend  in  his  very  clear,  and  luminous,  and  convincing  argu- 
ment just  now  delivered  to  your  Lordships,  as  one  which 
would  completely  break  down  the  best  established  rule  of  the 
English  law  with  respect  to  remoteness,  which  there  is  not 
the  least  doubt  upon.  If  I  wanted  an  illustration  of  the  dan- 
gerous effect,  I  would  take  it  from  the  very  apt  illustration 
propounded  by  my  noble  and  learned  friend,  and  see  how  it 
would  have  worked  in  the  case  of  Jee  v.  Audley.  The  judg- 
ment in  that  case,  ever  since  it  has  been  delivered  at  the 
Rolls,  has  been  cited  with  uniform  and,  I  may  venture  to  say, 
universal  approbation,  and  really  it  is  as  much  established  as 
law,  though  it  never  perhaps  came  into  this  House,  as  Shel- 
ley^s  Case^  which  also  never  came  into  this  House.  It  is  one 
of  the  corner-stones  of  the  law,  nevertheless  according  to  Mr. 
Baron  Parke's  doctrine,  though  he  rejects  Mr.  Napier'' §  very 
able  argument,  upon  expanding  to  the  series  generally,  he 
seems  to  me  to  take  part  of  it  to  his  aid,  and  to  make  it  the 
foundation  of  his  judgment ;  for  I  can  see  no  other  ground 
upon  which  he  rests  his  judgment. 

The  other  cases  I  only  refer  to,  I  need  not  deal  with  them, 
because  Mr.  Baron  Parke  and  Mr.  elustice  Patteson  them- 
selves altogether  repudiate  Taylor  v.  Biddall  (a)  and  Trafford 
V.  Trafford.  (5)    Lord  Eldon  has  given  a  most  satisfactory 
commentary  upon  Trafford  v.  Trafford^  and  Taylor  v.  Biddall 
was  decided  at  a  time  when  the  law  in  respect  to  executory 
devises  was  in  its  infancy,  and  had  not  the  light  of  recent 
discussions  and  decisions  cast  upon  it.    Of  Trafford  v.  Traf- 
ford^ Lord  Eldon,  in  the  case  of  Lady  Lincoln  v.  The  Luke 
of  Newcastle^  (c)  says,  "  a  considerable  question  in  that 
*  632  case  was  totally  overlooked."    *  Now,  what  was  that 
considerable  question?    Neither  more  or  less  than 
this,  "  whether  the  limitation,  taken  altogether,  was  not 
wholly  too  remote?"    That  was  a  very  considerable  ques- 
tion, and  my  Lord  Eldon  might  well  call  it  such,  for  that  is 


(«)  2  Mod.  289.  (h)  3  Atk.  347. 

(c)  12  Ves.  218;  see  pp.  232,  233. 
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the  only  question  whereby  that  case  touches  the  present. 
That  is  the  very  application  of  the  present.  Therefore,  as 
regards  Taylor  v.  Biddall  and  Trafforcl  v.  Trafford^  we  have 
to  put  them  out  of  view. 

I  do  not,  perhaps,  quite  go  along  with  Chief  Justice  Tindal 
in  holding  that  the  case  of  Proctor  v.  The  Bishoi?  of  Bath 
and  Wells  (a)  is  in  principle  the  same  with  the  present ;  per- 
haps it  may  be  in  principle  the  same,  and  Tollemache  v.  The 
Earl  of  Coventry  (6)  might  be  said  to  be  the  same  in  prin- 
ciple with  the  present ;  but  that  is  a  little  too  remote  from 
the  present  case,  because  the  peculiarity  which  touches  the 
present  case  did  not  exist  in  those  cases.  Therefore  I  do  not 
rely  either  upon  the  one  or  the  other.  But  still  I  must  say 
that  the  doctrine  laid  down  in  Proctor  v.  The  Bishop  of  Bath 
and  Wells^  as  far  as  it  goes,  much  supports  the  doctrine  upon 
which  we  are  proceeding  here.  The  doctrine  laid  down  in 
the  case  of  Tollemache  v.  The  Earl  of  Coventry  most  dis- 
tinctly illustrates  and  throws  very  considerable  light  upon 
the  present,  as  was  observed  by  the  Vice-Chancellor  of  Eng- 
land, before  whom  the  case  of  Ibbetson  v.  Ibbetson  came. 
That  case  has  a  most  material  bearing  upon  this  case.  I  do 
not  see  how  it  is  possible  to  decide  this  case  for  the  appel- 
lant, —  to  reverse  this  decree,  —  and  at  the  same  time  to  sus- 
tain Ibbetson  v.  Ibbetson,  I  do  not  see  how  you  can  sustain 
the  case  of  Tollemache  v.  The  Earl  of  Coventry.  I  am  sure  I 
cannot  sustain  the  case,  certainly  not  the  doctrine ;  but  as  to 
Ibbetson  v.  Ibbetson,  I  do  not  descry  a  shade  of  dif- 
ference between  the  two  cases.  The  limitation  *  was  *  633 
first  to  a  certain  series  of  heirs  of  real  state  in  strict 
settlement.  I  believe  there  was  a  settlement  as  well  as  a 
devise,  and  I  think  the  rent  was  made  by  the  bequest  to  go 
under  the  settlement,  and  it  was  in  strict  settlement  to  go  to 
a  certain  series  of  heirs,  a  bequest  of  the  chattels  to  trustees 
to  permit  the  different  persons  to  take  the  rents  -and  profits 
as  they  should  successively  come  in  esse,  and  come  in  posses- 
sion under  the  settlement,  with  remainder  to  the  person  who 
should  first. come  to  the  age  of  twenty-one  years.    How  is 


(a)  2  H.  Bl.  358. 


(b)  2  CI.  &  Fin.  611. 
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that  to  be  distinguished  from  the  present  case?  Is  not  every 
one  of  the  arguments  of  Mr.  Baron  Parke  strictly  applicable 
to  that  case  ?  Because,  according  to  this  bequest,  without  a 
suspension  of  the  estate,  the  trustees  are  directed  to  take  the 
rents  and  profits ;  and  so  in  that  case  there  was  an  authority 
to  the  trustees  to  take  the  rents  and  profits,  and  then  the 
question  was,  whether  the  devise  of  the  corpus  to  the  tenant 
in  tail,  when  he  should  attain  the  age  of  twenty-one  years, 
was  not  too  remote. 

Now,  as  my  noble  and  learned  friend  said,  it  is  quite  clear 
that  that  is  the  decision  of  two  learned  Judges  of  the  Court 
of  Chancery.  It  was  never  appealed  to  this  House  ;  but  then 
it  was  not  questioned ;  and  it  was  not  a  trifling  case,  which 
would  not  be  unappealed  on  account  of  the  expense  ;  it  was 
a  case  that  would  have  borne  an  appeal  ;  the  property  was  to 
go  amongst  very  wealthy  persons,  so  that  if  there  had  been  a 
doubt  entertained  by  the  profession,  it  would  have  been  ap- 
pealed ;  and  I  will  answer  for  it,  though  I  do  not  know  the 
facts,  that  not  few  opinions  were  taken  upon  the  subject ; 
and  if  all  the  counsel  in  that  case  were  against  the  appeal,  it 
was  the  result  of  all  their  deliberations  that  it  was  hopeless 
to  appeal,  and  therefore  there  was  no  appeal  against  my  noble 
and  learned  friend's  decision  and  that  of  the  Vice-Chancellor, 
as  my  noble  and  learned  friend  has  observed,  a  most  learned 
lawyer  in  all  respects,  but  in  no  one  department  of  the 
*  634  law  more  to  be  *  regarded  than  upon  the  law  of  real 
property,  because,  being  the  son  of  a  most  eminent 
conveyancer  in  his  time,  and  bred  under  him,  he  was  himself 
a  conveyancer,  and  therefore  most  skilful  in  administering 
the  law  of  real  property.  That  decision,  therefore,  was  not 
appealed  from,  because  it  was  hopeless  to  appeal  from  it.  I 
concur  in  the  observations  made  by  my  noble  and  learned 
friend  on  the  great  authority  of  that  case,  and  that  we  shall 
be  reversing  that  case  beyond  any  doubt  if  we  reverse  the 
judgment  in  the  present  case. 

It  only  remains  for  me  to  say  one  word  upon  the  argument 
with  respect  to  the  rents  and  profits  and  the  corpus.  It  is 
said  that  if  I  give  by  will  the  rents  and  profits  of  my  estates 
to  A.,  I  give  the  fee  ;  I  give  the  corpus^  nobody  doubts  that ; 
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but  it  is  also  clear  that  I  may  give  the  rents  and  profits  in 
such  a  way  as  to  show  by  the  residue  of  the  will  or  by  an- 
other instrument  —  in  this  case  by  the  residue  of  the  will  — 
I  did  mean  to  separate  the  rents  and  profits  from  the  corpus^ 
and  I  may  give  the  rents  and  profits  to  one  and  the  corpus  to 
another,  and  though  it  does  so  happen  in  this  case  that  it  is 
not  a  stranger  that  takes  the  rents  and  profits,  but  the  person 
who  takes  the  corpus,,  that  is  an  accident,  and  that  comes 
within  the  rule  that  has  been  so  repeatedly  referred  to,  which 
is  stated  in  Tollemache  v.  The  JEarl  of  Coventry^  and  which 
the  learned  Judges  by  the  consent  of  the  majority  admit  to 
be  the  rule.  And  if  I  wished  to  have  any  argument  upon 
that  subject  ready-made,  without  any  further  speculation  or 
delay,  I  have  it  in  that  very  able  and  luminous  opinion  given 
for  the  assistance  of  your  Lordships  by  Mr.  Baron  Rolfe, 
who  certainly  gives  the  rule  most  admirably.  He  says : 
"  The  gift  of  the  rents  and  profits  during  the  minority  ap- 
pears to  me,"  —  I  adopt  this  as  my  own  argument,  —  "to 
make  no  difference  in  the  case  ;  a  devise  of  rents  and  profits, 
no  doubt,  is  generally  the  same  as  a  devise  of  the  corpus  ;  it 
is  a  devise  of  all,  which  makes  the  corpus  valuable 
and,  primd  *fac{e^  draws  the  corpus  with  it.  But  on  *  635 
the  other  hand  it  is  competent  to  a  testator  to  make 
within  certain  limits  a  temporary  severment  of  the  rents  and 
profits  from  the  corpus,,  and  to  enable  any  object  of  his  bounty 
to  call  for  the  former,  though  he  may  not  be  entitled  to  the 
latter,  and  that  has  clearly  been  done  by  the  testator  in  the 
present  case.  He  has  in  effect  directed  his  trustees  to  retain 
the  corpus  in  their  own  hands,  until  some  person  answering 
the  description  of  heir  male  of  the  body  of  B.  shall  attain  the 
age  of  twenty-one,  and  then,  and  not  till  then,  to  assign  the 
corpus  to  that  person."  I  refer  to  that  passage  which  dis- 
penses with  the  necessity  of  my  going  into  the  argument. 

There  are  cases  in  which  it  is  not  to  be  denied  that  the 
Judges  always  feel  that  there  is  a  hardship,  and  I  feel  that 
myself,  but  such  a  feeling,  though  it  may  be  very  fit  to  enter 
the  mind  when  you  have  made  up  your  opinion,  and  after 
pronouncing  your  judgment,  never  ought  to  enter  the  mind 
so  as  to  sway  you  in  arriving  at  a  conclusion,  otherwise  there 
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would  be  an  end  of  all  certainty  in  the  law,  and  its  adminis- 
tration would  be  merely  capricious.  But  it  was  said  in  the 
argument  that  this  was  a  surprise,  that  they  were  astonished 
at  their  right  being  questioned.  I  say  that  is  not  quite  fair  ; 
for  it  is  not  at  all  true,  because  twenty-one  years  ago  Mr. 
Bell's  and  Mr.  Preston's  opinions  were  taken  upon  it ;  there- 
fore there  can  be  no  surprise.  It  was  not  by  the  present 
Lord,  but  by  his  immediate  predecessor,  that  these  opinions 
were  taken  ;  there  was  a  difference  in  them,  but  still  a  most 
learned  conveyancer  was  against  the  argument  now  relied  on. 
That  difference  is  quite  immaterial  for  this  purpose.  It 
clearly  proves  that  there  is  no  surprise  in  the  case  :  there 
may  be  a  hardship  ;  it  is  a  hardship,  the  being  obliged  to 
obey  the  rule  of  law,  which  all  subjects  are  bound  to 
obey. 

I  therefore  agree  with  my  noble  and  learned  friend's  prop- 
osition to  dismiss  the  appeal. 

*  636      *  Lord  Cottenham.  —  This  is  a  case  which,  I  think, 

may  be  reduced  into  the  narrowest  possible  compass, 
because  there  is  no  dispute  as  to  the  rule  of  law.  The  two 
learned  Judges  who  have  given  an  opinion  differing  from 
that  of  the  great  majority,  concurred  in  the  rule,  and  the  sole 
ground  on  which  they  differ  from  the  majority  of  their  breth- 
ren was  as  to  the  application  of  the  rule  to  the  particular 
case  put  before  them  for  their  consideration.  They  admit 
that  if  the  case  of  Ihhetson  v.  Ihhetson  is  not  distinguishable 
from  the  present,  the  rule  of  law,  as  laid  down  in  Ihhetson  v. 
Ihhetson^  was  correctly  laid  down.  I  am  referring  now  to  the 
two  learned  Judges  who  differ  from  the  others.  Mr.  Baron 
Parke  says  :  "  It  must  be  admitted  that  if  the  bequest  of  the 
estate  itself  and  of  the  profits  had  been  two  separate  be- 
quests, each  in  a  separate  instrument,  unconnected  with  each 
other,  each  of  them  must  have  been  bad.  In  like  manner, 
supposing  the  heir  male  were  not  a  minor  at  the  time  of  the 
testator's  death,  the  direction  to  permit  the  heir  male  of  the 
body  for  the  time  being,  being  a  minor,  to  take  the  profits  till 
his  majority,  if  it  stood  alone,  would  be  void  ;  because  it 
would  be  perfectly  uncertain  at  the  death  of  the  testator, 
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whether  any  heir  male  of  the  body  would  answer  the  descrip- 
tion of  minor  within  the  limits."  Then  Mr.  Baron  Parke 
again,  at  the  conclusion  of  the  opinion  which  he  delivered, 
speaking  of  the  case  of  Ihhetson  v.  Ibhetson,  says  :  "  There  is 
no  proposition  of  law  which  they  lay  down  (speaking  of 
those  who  decided  the  case  of  Ihhetson  v.  Ihhetson')^  with 
which  I  do  not  concur." 

Mr.  Justice  Patteson  says :  "  If,  indeed,  the  first  person 
who  would  take  by  descent  as  heir  male  of  the  body  of  the 
grandson  had  died  under  twenty-one,  the  testator's  ulterior 
intentions  must  be  defeated,  because  they  are  contrary  to  the 
rule  of  law."    And,  speaking  of  Ihhetson  v.  Ihhetson,  he  says  : 

The  judgment  of  the  Lord  Chancellor  begins  by  say- 
ing that  the  bequest  to  the  first  tenant  in  *  tail  in  pos-  *  637 
session,  who  should  attain  twenty-one,  is  clearly  too 
remote,  and  doubtless  it  would  be  so,  and  so  would  the 
bequest  here,  to  convey  to  the  first  heir  male  of  the  body 
of  the  grandson  who  should  attain  twenty-one,  be  too  remote 
if  it  stood  alone."  Then  the  question  is.  Does  or  does  it  not 
stand  alone?  —  stand  alone,  I  mean,  as  contradistinguished 
from  an  estate  given  to  a  person  who  should,  as  this  individual 
did,  answer  the  description  of  the  heir  male  of  the  tenant  for 
life  ;  the  gift  is  to  permit  such  person  who,  for  the  time  being, 
should  take  by  descent  as  heir  male  of  the  body  of  .  B.,  the 
grandson,  to  take  the  profits  thereof  until  some  such  person 
shall  attain  the  age  of  twenty-one  years,  and  then  to  convey 
the  same  to  such  person  so  attaining  the  age  of  twenty-one 
years.  Now  it  so  happened  that  at  the  death  of  the  first 
taker,  the  tenant  for  life,  an  individual  answering  the  descrip- 
tion of  the  will  had  attained  the  age  of  twenty-one  years,  but 
that  is  a  mere  accident ;  you  would  be  deciding,  not  accord- 
ing to  the  rule  of  law,  which  says  that  it  shall  be  void,  if  it 
may  not  happen  within  the  period  of  twenty-one  years  ;  but 
3^ou  are  making  it  a  good  bequest,  because  it  did  by  accident 
happen  within  the  period  of  twenty-one  years.^  Was  it  not 
very  possible,  in  fact,  more  than  probable  (but  it  is  quite  suf- 
ficient, if  it  was  possible),  that  at  the  time  of  the  death  of  the 

1  See  1  Jarman  Wills  (3d  Eng.  ed.),  252  et  seq. 
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grandson,  the  person  next  answering  the  description  of  the 
will,  being  heir  male  of  the  body  of  the  grandson,  might  have 
been  a  minor,  then  he  would  have  the  rents  and  profits  dur- 
ing his  minority ;  but  was  it  certain  that  he  would  ever  have 
the  estate  ?  If  he  had  died  under  twenty-one  he  would 
never  have  had  the  estate,  because  that  is  the  qualification 
which  is  necessary  to  enable  him  to  answer  the  description  of 
the  person  taking  the  estate.  He  might  have  died  under 
twenty-one,  and  he  would  be  a  person  answering  the  descrip- 
tion of  heir  male  of  the  body ;  and  no  such  person  might  have 

answered  the  description  of  attaining  twenty-one.  That 
*  638   is  *  the  exact  principle  of  all  the  cases,  and  the  event 

was  within  the  description  of  the  testator.  The  event 
might  not  have  happened  within  twenty-one  years ;  and  if  that 
might  not  have  happened  within  twenty-one  years,  it  is  not 
to  be  said  that  the  devise  is  a  good  devise  because  it  has  by 
chance  happened.  Admitting  the  principle  to  be  perfectly 
settled,  as  those  two  learned  Judges  admitted  it  to  be  settled, 
in  Ibhetson  v.  Ibbetson,  and  many  other  cases,  about  which 
there  can  be  no  doubt  or  controversy,  the  facts  of  this  case 
bring  it  within  precisely  the  same  rule.  The  estate  has 
failed,  because  it  might  not  have  happened  within  twenty- 
one  years,  although  by  accident  it  did  happen  within  that 
time.  . 

Lord  Campbell.  —  Agreeing  entirely  with  my  noble  and 
learned  friends  who  have  so  fully  discussed  this  case,  I  shall 
occupy  but  a  very  few  moments  of  your  Lordships'  time.  I 
never  came  to  a  conclusion  since  it  has  been  my  duty  to  act 
as  a  Judge  more  satisfactorily  than  I  do  upon  this  occasion. 

The  case  was  most  ably  argued  for  the  appellant.  It  has 
been  deliberately  considered  by  the  learned  Judges,  and  I 
cannot  complain  of  the  time  they  have  taken  to  consider, 
because  it  is  clear  that  all  of  them  have  bestowed  great  pains 
upon  it,  and  they  have  favoured  your  Lordships  with  most 
admirably  written  judgments.  I  refer  to  the  Judges  in  the 
minority  as  well  as  the  nine  Judges  forming  the  majority, 
and  I  do  not  at  all  complain  of  their  revising  their  opinions 
in  print,  because  my  noble  and  learned  friends,  as  well  as 
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myself,  know  that  when  any  thing  is  to  be  printed,  it  is  very 
essential  it  should  be  revised. 

I  acknowledge  that  this  is  an  open  question  ;  nothing  has 
occurred  before  this  by  which  we  are  bound  ;  we  have  the 
opinion  of  that  most  learned  Judge,  the  present  Lord  Chan- 
cellor of  Ireland,  who  certainly  at  the  time  had  not  the 
case  argued  deliberately  before  him,  but  being  quite 
*  famihar  with  the  law  of  real  property,  he  gave  a  very  *  639 
strong  opinion  upon  the  point.  But  still  we  are  not 
bound  by  that  opinion  any  more  than  we  should  be  in  any 
case  in  which  there  had  been  an  appeal  from  a  decision  of  Sir 
Michael  O'Loughlin,  the  Master  of  the  EoUs  to  the  Lord 
Chancellor  of  Ireland,  which  decision  his  Lordship  had 
affirmed. 

Again,  we  have  the  case  of  Ihhetson  v.  Ibhetson,  allowed 
to  be  on  all  hands  identical  with  the  present.  There  has 
been  no  attempt  so  far  made,  nor  is  there  any  attempt  made 
by  the  learned  Judges,,  to  distinguish  the  two  cases.  That 
case  certainly  was  decided  in  the  first  instance  by  a  very 
learned  Judge  on  the  law  of  real  property,  the  Yice-Chancel- 
lor  of  England.  There  is  no  doubt  that  his  opinion  deserves 
very  great  consideration  on  all  points,  particularly  with  refer- 
ence to  this  subject,  with  which  he  has  been  familiar  for  many 
years,  and  his  decision  was  affirmed  by  my  noble  and  learned 
friend.  Lord  Cottenham  ;  but  still  there  is  no  case  which  has 
come  before  this  House  in  which  the  exact  point  has  arisen ; 
and  although  we  ought  to  pay  very  great  respect  to  the  de- 
cisions of  the  Court  below,  upon  which  property  must  depend, 
after  the  cases  have  been  decided  and  the  decisions  acquiesced 
in,  yet  we  are  not  absolutely  bound  by  them. 

But  setting  aside  all  that  was  said  by  the  Lord  Chancellor 
of  Ireland,  and  all  that  was  said  by  the  Vice-Chancellor  of 
England,  and  by  my  noble  and  learned  friend  the  Lord  Chan- 
cellor of  Great  Britain  at  the  time  the  case  of  Ibhetson  v. 
Ihhetson  came  before  them,  after  having  bestowed  great  pains 
upon  the  subject,  and  considered  with  great  anxiety  all  the 
arguments,  and  having  deliberately  read  over  and  over  again 
the  opinions  of  the  learned  J udges,  I  entertain  not  the  slight- 
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est  doubt  upon  it.  The  rule  that  a  bequest  of  property  must 
vest,  if  at  all,  within  a  life  or  lives  in  being  and  twenty-one 

years  afterwards,  and  the  period  of  gestation,  which 
*  640   is  now,  as  my  noble  and  *  learned  friend  has  said, 

considered  a  term  in  gross,  is  fully  admitted,  and  I 
remember  that  when  Mr,  Napier^  who  argued  this  case  very 
learnedly,  propounded  that  rule,  that  there  might  be  no  doubt 
about  it  I  asked  him,  "  Do  you  say  must^  or  may?  "  and  he 
said  as  he  was  bound  to  say,  with  his  great  learning  and  high 
character,  "  must.''^  That  being  so,  it  is  quite  clear  that  if 
this  had  been  merely  a  bequest  of  the  corpus^  it  would  have 
been  within  the  rule,  for  this  is  not  a  bequest  to  an  individual, 
but  to  a  person  who  should  answer  the  description  of  being 
heir  male  of  the  body  of  the  grandson  and  who  should  reach 
the  age  of  twenty-one  years ;  and  until  this  heir  male  of  the 
body  of  the  grandson  reached  twenty-one  years,  the  corpus 
does  not  vest.  Then  it  depends  entirely  upon  there  being 
a  bequest  of  the  rents  and  profits  to  a  person  who  should 
answer  the  description.  Now  with  my  noble  and  learned 
friends  who  have  preceded  me,  I  am  clearly  of  opinion  that 
the  corpus  and  the  rents  and  profits  are  entirely  separated ; 
and  that  we  are  to  consider  this  will  precisely  in  the  same 
manner  as  if  the  rents  and  profits  had  been  granted  to  a 
stranger.  That  being  so,  it  seems  to  me  quite  clear  that  this 
bequest  is  bad  from  remoteness. 

I  wish  to  speak  with  the  respect  I  feel  for  the  two  learned 
Judges  who  have  delivered  contrary  opinions;  but  I  must 
say,  that  if  we  were  to  follow  their  advice,  I  know  not  what 
rule  the  House  would  lay  down.  I  have  been  turning  in  my 
mind,  what  I  should  put  in  the  marginal  note  as  the  point  of 
law  which  this  House  would  decide,  if  we  were  to  reverse 
this  decree,  and  I  suppose  it  would  be  this,  —  that  you  must 
decide  by  the  event.  But  really  I  think  we  should  be  up- 
setting all  the  decisions  ;  upsetting  the  rule  by  which  the  real 
property  of  this  country  has  been  hitherto  regulated,  and 
laying  down  an  entirely  new  rule.^ 


»  See  1  Jarman  Wills  (3d  Eng.  ed.),  252. 
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Therefore,  without  hesitation,  I  concur  in  the  motion  of  my 
noble  and  learned  friend,  that  this  judgment  be  affirmed. 

The  order  appealed  from  was  affirmed,  with  costs. 


*THE  IRISH  SOCIETY  v.  BISHOP  OF  DERRY.  *641 

1845. 

The  Governor  and  Assistants  of  the 

Irish  Society  

The  Honorable  and  Right  Reverend 

Richard  Lord  Bishop  of  Derry,  [  Defendant  in  Error, 

and  Raphoe  ) 

i^uare  Impedit.  Evidence. 

In  a  quare  impedit^  where  the  bishop  of  Derry  claimed  the  right  of  patron- 
age of  a  living  in  the  county  of  Londonderry,  which  was  within  the 
diocese  of  Derry,  a  surrender  made  by  a  former  bishop  to  the  Crown, 
of  all  the  livings  in  that  county,  was  tendered  in  evidence.  This 
surrender  was  coupled  with  a  grant  by  the  Crown,  dated  two  days 
afterwards,  of  the  livings  which  had  been  so  surrendered.  Taken 
together,  these  documents  were  held  to  be  admissible  in  evidence  ;  and 
as  the  grant  recited  that  all  the  hvings  in  the  county  had  anciently 
belonged  to^the  see,  such  evidence  was,  for  the  purpose  of  proving  the 
title  of  the  bishop,  received  as  an  admission  by  the  Crown  of  that 
fact. 

The  value  of  such  evidence  was  still  open  to  dispute. 

Before  the  date  of  the  grant  the  Crown  had  entered  into  articles  of  agree- 
ment with  persons  now  represented  by  the  governor  and  assistants  of 
the  Irish  Society,  to  grant  to  them  the  hvings  in  the  county  of  which 
the  living  in  question  was  named  as  one. 

Held^  that  this  agreement  did  not  prevent  the  grant  from  being  receivable 
in  evidence,  however  its  value  might  be  thereby  affected. 

Two  letters  from  the  Crown  to  two  successive  bishops  of  Derry,  directing 
them  to  perform  the  covenants  and  directions  contained  in  the  grant, 
were  tendered  in  evidence  as  recognitions  by  the  Crown  of  its  previous 
grant. 

Eeld^  that  they  were  admissible  for  this  purpose. 
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Entries  in  the  books  kept  at  the  First  Fruits'  Office  are  admissible  to 
show  the  fact  of  a  collation  to  a  living  made  by  the  bishop  at  a  par- 
ticular time. 

Returns  made  by  the  bishop,  in  obedience  to  writs  from  the  Exchequer, 
requiring  him  to  state  the  vacancies  of,  and  presentations 

*  642  *and  collations  to  the  livings  in  his  diocese,  are  admissible  in 
evidence  as  statements  made  by  a  public  officer  in  the  discharge 
of  a  public  duty. 

Though  such  returns  may  contain  statements  of  a  kind  unusual  in  such 
documents,  which  statements  were  in  favour  of  the  right  of  the  bishop 
who  made  them,  they  are  nevertheless  admissible,  provided  that  the 
statements  are  within  the  scope  of  the  inquiry  in  the  writ. 

An  original  collation  from  the  registry  of  the  bishopric,  and  appearing  on 
the  face  of  it  to  be  pleno  jure,  is  admissible  to  show  that  the  right 
claimed  has,  in  fact,  been  exercised. 

An  objection  was  taken  that  certain  documents  tendered  in  evidence  were 
not  admissible  for  a  particular  purpose.  The  Court  decided  that  they 
were  admissible.    An  exception  was  taken  to  this  decision. 

Held,  that  if  the  documents  were  admissible  on  any  ground,  the  excep- 
tion could  not  be  sustained. ^ 

In  such  a  case  a  Court  of  Error  can  only  look  at  the  record,  and  decide 
upon  the  propriety  of  the  ruling,  as  therein  stated. 

July  1,  5,  1845.    May  19,  26;  June  22,  23;  July  7,  1846. 

This  was  an  action  of  quare  impedit,  brought  by  the  plain- 
tiffs in  the  Court  of  Common  Pleas  in  Ireland,  to  recover  the 
advowson  of  the  church  of  Camus  in  the  city  and  county  of 
Londonderry  in  Ireland.  The  declaration  contained  eight 
counts ;  to  each  of  those  counts  several  pleas  were  pleaded 
by  the  defendant,  the  bishop  of  Derry ;  on  those  pleas  re- 
spectively issue  was  joined  by  the  plaintiffs.  The  action  was 
tried  at  bar,  in  the  Court  of  Common  Pleas,  by  a  jury  of  the 
city  and  county  of  Londonderry,  when  a  verdict  was  found 
for  the  defendant.  In  the  course  of  the  trial,  several  docu- 
ments were  produced  and  read  in  evidence  by  the  defendant's 
counsel,  to  the  admission  of  which  the  plaintiff's  counsel  ob- 
jected, and  upon  the  Court  receiving  them,  tendered  a  bill 
of  exceptions.    This  bill  of  exceptions  having  been  signed 

1  See  Milne  v.  Leisler,  8  Jur.  n.  s.  121.    But  where  evidence  is  offered 
for  a  specific  purpose  and  rejected,  the  party  cannot,  on  exceptions,  main- 
tain its  admissibility  on  a  ground  not  stated  at  the  trial.    Wheeler  v. 
Kice,  8  Cash.  205. 
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by  the  Judges,  the  record  was  removed  into  the  Court  of 
Exchequer  Chamber ;  and  on  the  21st  of  April,  1842, 
the  judgment  *of  that  Court  (nine  Judges  being  *643 
present,  the  Lord  Chief  Justice  Pennefeather  declin- 
ing to  take  any  part  from  his  having  been  the  leading  counsel 
of  the  plaintiffs,  and  Barons  Foster  and  Lefroy  being  absent) 
was  delivered  by  the  Lord  Chief  Justice  of  the  Common 
Pleas,  affirming  in  general  terms  the  reception  of  the  said 
evidence.  To  reverse  this  judgment  the  present  writ  of  error 
was  brought. 

The  plaintiffs  in  this  case  were  incorporated  by  King 
James  I.,  by  the  name  of  "  The  Governor  and  Assistants,  ' 
London,  of  the  new  plantation  in  Ulster,  within  the  realm  of 
Ireland."  ((^) 

In  the  year  1608,  the  greatest  part  of  six  counties  in  the 
province  of  Ulster,  had,  upon  the  attainder  of  the  Roman 
Catholics  involved  in  the  then  recent  rebellion,  been  escheated 
to  King  James  I.,  in  the  right  of  his  Crown ;  and  about  that 
year  the  King,  with  the  advice  of  his  Privy  Council,  became 
desirous  of  planting  a  settlement  or  colony  of  his  Protestant 
subjects  on  the  escheated  lands.  With  that  view,  his  Majesty 
proposed  to  make  grants  of  portions  of  the  escheated  lands 
to  such  of  his  Protestant  subjects  as  might  be  willing  to  un- 
dertake the  planting  and  settling  them,  upon  certain  terms 
and  conditions. 

The  citizens  of  London,  among  others,  accordingly  ad- 
vanced large  sums  of  money  for  the  above  purpose,  and 
received  letters-patent,  incorporating  them  by  the  name 
before-mentioned,  and  granting  them  very  extensive  tracts 
of  land,  and  also  various  advowsons,  of  which  the  plaintiffs 
contend  that  Camus,  the  living  in  question,  is  one. 

The  course  of  evidence  at  the  trial  was  as  follows:  — 
The  plaintiffs  to  maintain  and  prove  their  right  to  the 
advowson  of  the  church  of  Camus,  as  derived  by  them 
through  the  Crown,  gave  in  evidence  the  following 
documents :  —  *  First,  letters-patent,  bearing  date  the   *  644 

(a)  For  a  full  statement  of  the  circumstances  relating  to  the  incorpora- 
tion of  the  Irish  Society,  see  the  case  of  The  Skinners'  Company  v.  The 
Irish  Society,  a7ite,  p.  425. 
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14th  of  February,  in  the  thirty-eighth  year  of  the  reign 
of  King  Henry  III.,  whereby  the  King  granted  and  con- 
firmed to  his  eldest  son,  Edward,  and  his  heirs,  the  kingdom 
of  Ireland,  except  certain  places  and  parts  as  therein  ex- 
cepted; secondly,  letters-patent,  bearing  date  the  20th  day 
of  July,  in  the  thirty-eighth  of  Henry  III.,  whereby  the  King 
granted  and  confirmed  to  his  said  son  and  his  heirs,  the  cities 
of  Dublin  and  Limerick,  and  other  possessions  which  had 
been  excepted  out  of  the  said  former  grant ;  thirdly,  letters- 
patent  from  Prince  Edward  to  Lord  Walter  de  Burgo,  whereby 
the  Prince  granted  and  confirmed  to  Lord  Walter  and  his 
'  heirs,  the  province  of  Ulster,  in  Ireland,  except  as  therein 
is  excepted  ;  (and  the  plaintiff's  further  proved,  that  Lord 
Walter  de  Burgo  having  died,  he  was  succeeded  in  his  es- 
tates and  properties  by  his  eldest  son,  Richard  de  Burgo, 
who,  after  the  death  of  his  father,  became  Earl  of  Ulster,  in 
Ireland)  ;  fourthly,  the  record  of  a  judgment  in  quare  impedit 
had  in  the  Court  of  Common  Pleas  in  Ireland,  in  the  twenty- 
seventh  Edward  I.,  in  which  the  said  Earl  of  Ulster  was 
plaintiff,  and  Galfridus,  then  bishop  of  Derry,  was  defendant ; 
whereby  the  earl  recovered  the  advowson  of  Drumcose,  in  the 
said  diocese  of  Derry,  and  also  a  judgment  in  another  suit  of 
quare  impedit  of  the  same  year,  and  between  the  same  par- 
ties, whereby  the  earl  was  adjudged  to  be  entitled  to  present 
a  fit  and  proper  person  as  clerk  to  the  church  of  Camus,  in 
the  diocese  of  Derry ;  fifthly,  a  writ  of  levari  facias^  directed 
to  the  sheriff  therein  mentioned,  in  the  twenty-seventh  Ed- 
ward I.,  and  the  return  of  the  sheriff  thereto,  by  which  writ 
the  sheriff  was  commanded  to  levy  the  damages  in  these 
two  actions ;  sixthly,  the  plaintiffs  proved,  that  the  earldom 
of  Ulster  and  the  poss'essions  thereof,  regularly  descended 
through  several  persons  successively  entitled  thereto,  until 

the  same  became  vested  in  Edward  IV.  They  then 
*  645  proved  *  an  act  passed  in  the  tenth  year  of  the  reign 

of  King  Henry  VII.,  enacting  (inter  alia^  that  the  said 
King  should  present  to  the  advowsons  which  formerly  be- 
longed to  the  earls  of  Ulster,  and  as  being  then  annexed  to 
the  Crown.  The  plaintiffs  further  gave  in  evidence  a  certain 
commission,  bearing  date  the  21st  day  of  July,  1609,  issued 
[59i] 


THE  IRISH  SOCIETY  V,  THE  BISHOP  OF  DERRY.       *  645 

by  King  James  I.,  and  enrolled  in  the  Court  of  Chancery  in 
Ireland.  This  commission  appears  to  have  been  directed, 
among  others,  to  George,  then  bishop  of  Derry,  appointing 
those  persons  commissioners,  with  full  power  and  authority  to 
inquire  and  determine  what  hereditaments  of  various  kinds, 
including  advowsons  in  the  several  counties  of  Armagh,  Cole- 
raine  (now  Londonderry),  Tyrone,  Donegal,  Fermanagh,  or 
Cavan,  belonged  to  the  Crown.  The  plaintiffs  further  gave 
in  evidence  certain  articles  of  instruction  annexed  to  this 
commission,  and  enrolled  in  the  Court  of  Chancery,  in  Ire- 
land. 

The  plaintiffs  further  gave  in  evidence  from  the  Rolls  of 
Chancery,  in  Ireland,  a  certain  inquisition  taken  under  the 
authority  of  the  commission  above  mentioned  at  Lymavaddy, 
in  the  county  of  Coleraine,  on  the  30th  day  of  August,  1609. 
By  this  inquisition,  which  appears  to  have  been  signed  by 
George,  then  bishop  of  Derry,  it  is  found,  among  other  things, 
that  there  was  in  the  said  county  of  Coleraine  (now  London- 
derry) the  parish  of  Camus,  wherein  were  both  a  parson  and 
vicar,  and  it  is  thereby  also  expressly  found  that  all  presenta- 
tions, rights  of  patronage,  and  advowsons  of  churches  within  the 
said  county  of  Coleraine,  did  then  of  right  belong  and  apper- 
tain to  the  King's  Majesty,  in  right  of  his  imperial  Crown ; 
but  that  the  bishop  of  Derry  might  and  did,  until  the  statute 
of  the  eleventh  of  Elizabeth  therein  referred  to,  place  a  clerk 
in  any  parsonage  or  vicarage,  being  void,  until  the  King 
either  presented  or  bestowed  the  advowson  upon  the  bishop 
or  some  other  person. 

The  plaintiffs  further  gave  in  evidence  articles  of 
*  agreement,  dated  28th  January,  1609,  enrolled  in  the  *  646 
Court  of  Chancery  in  Ireland,  and  made  between  the 
Eight  Honourable  the  Lords  of  his  then  Majesty's  most  Hon- 
ourable Privy  Council  in  England,  on  the  King's  Majest3^'s 
behalf  of  the  one  part,  and  the  committees  appointed  by  act 
of  common  council,  on  behalf  of  the  mayor  and  commonalty 
of  the  city  of  London,  of  the  other  part,  concerning  a  planta- 
tion in  part  of  the  province  of  Ulster.  By  the  ninth  clause 
of  the  articles  it  was  agreed  that  the  city  of  London  should 
have  the  patronage  of  all  the  churches,  as  well  within  the 
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city  of  the  Derry  and  town  of  Coleraine,  as  in  all  lands  to  be 
undertaken  by  them.  The  plaintiffs  further  gave  in  evidence 
a  letter  from  the  King,  also  enrolled  in  the  Court  of  Chancery, 
in  Ireland,  dated  4th  February,  1609,  addressed  from  the 
Court  at  Whitehall,  to  Sir  Arthur  Chichester,  then  Lord- 
Deputy  of  Ireland,  announcing  that  the  work  of  the  planta- 
tion of  Ulster,  undertaken  by  the  city  of  London,  had  been 
at  last  resolved  on,  and  that  articles  of  agreement  had  been 
absolutely  concluded  between  his  Majesty  and  the  said  city  ; 
and  letters-patent  of  James  I.,  dated  29th  March,  1613,  which 
appeared  to  be  enrolled  in  Ireland,  and  by  which  the  under- 
takers were  incorporated.  And  by  the  same  letters-patent 
the  advowsons,  donations,  free  disposals,  and  rights  of  patron- 
age of  all  and  singular  churches,  vicarages,  and  chapels,  of 
and  in  the  said  city  of  Londonderry,  and  of  all  and  singular 
churches,  vicarages,  and  chapels  of  and  in  the  village  or  town 
of  Coleraine,  and  also  the  advowsons,  donations,  free  dis- 
posals, and  rights  of  patronage  of  all  and  singular  the  rec- 
tories and  churches  of  Towlaght,  Finleggan,  Tawlaghtard, 
Aulowe,  Bonacher,  Boyvanny,  and  Boydafeigh,  in  the  barony 
of  Kennaught,  and  also  the  advowsons,  donations,  free  dis- 
posals, and  rights  of  patronage  of  all  and  singular  the  rector- 
ies and  churches  of  Dunboe,  Temple  Errigal,  Temple  Desert, 

Itowhill,  Camus,  and  Killowen,  in  the  barony  of  Cole- 
*  647   raine,  *  in  the  county  of  Coleraine,  and  also  of  the 

rectory  and  church  of  Faughenvale,  in  the  barony  of 
Annaght,  in  the  said  county,  were  all  expressly  given  and 
granted  to  the  governor  and  assistants  and  their  successors ; 
to  have,  hold,  and  enjoy  the  same,  and  all  and  singular  other 
the  premises  by  the  said  letters-patent  granted  or  mentioned 
to  be  granted,  with  the  rights,  members  and  appurtenances, 
to  the  governor  and  assistants  and  their  successors,  to  their 
sole  and  proper  use  and  behoof  for  ever.  The  plaintiffs  also 
proved  a  presentation  by  the  King  upon  lapse  of  Alexander 
Spicer,  clerk,  to  the  rectory  of  Camus,  within  the  diocese  of 
Derry,  and  that  Spicer  was  duly  instituted  to  the  living.  The 
plaintiffs  also  gave  in  evidence  an  entry  contained  in  a  book 
kept  as  of  record  in  the  First  Fruits'  Office  in  Ireland,  from 
which  it  appeared  by  the  certificate  of  John,  then  bishop  of 
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Derry,  that  one  Thomas  Vesey  was  in  the  year  1634  admitted 
to  the  said  rectory  of  Camus,  in  the  county  of  Londonderry. 
And  an  entry  in  another  book  kept  as  of  record  in  the  First 
Fruits'  Office  in  Ireland,  from  which  it  appeared  by  the  cer- 
tificate of  Robert,  then  bishop  of  Derry,  dated  28th  October, 
1672,  that  one*  Jonathan  Edwards  was  instituted  and  in- 
ducted to  the  rectory  of  Camus,  on  the  1st  May,  1672.  The 
value  of  the  living  was  proved  to  be  about  S50L  a  year. 

The  counsel  for  the  defendant,  to  support  his  case,  ten- 
dered in  evidence  several  documents,  all  of  which  Were  ob- 
jected to  by  the  plaintiffs,  but  were  received  in  evidence,  and 
their  admission  formed  the  twelve  heads  of  the  bill  of  excep- 
tions. The  first  was  a  document  dated  the  1st  August,  1610, 
the  original  of  which  had  been  enrolled  in  England,  but  not 
in  Ireland,  and  had  not  been  confirmed  by  the  dean  and 
chapter  of  Derry.  This  was  produced  for  the  purpose  of 
showing  an  admission  on  the  part  of  King  James  I.,  that  the 
advowson  of  the  church  of  Camus  did  anciently  belong  to  the 
bishopric  of  Derry.  It  purported  to  be  a  surrrender  by 
George  Montgomery,  *  then  bishop  of  Derry,  Raphoe,  *  648 
and  Clogher,  into  the  hands  of  James  I.,  of  several 
hereditaments  therein  mentioned,  and  amongst  others  of  the 
rectory  and  parsonage  of  the  Derry,  formerly  appropriate  to 
that  see  for  the  maintenance  of  his  table  ;  and  also  of  all  par- 
sonages, vicarages,  impropriations,  advowsons,  patronages, 
nominations,  presentations  of  churches,  chapels,  or  parishes, 
as  well  within  the  diocese  of  Derry  and  county  of  Coleraine 
as  within  all  other  counties  and  baronies  within  the  several 
dioceses  of  Derry,  Raphoe,  and  Clogher,  in  the  realm  of  Ire- 
land (except  in  the  county  of  Monaghan),  which  did  belong 
or  appertain,  or  were  parcel  or  part  of  the  said  bishoprics  or 
any  of  them,  or  whereto  he  the  said  George  had  or  ought  to 
have  any  right  of  presentation. 

The  second  was  a  document  which  had  also  been  enrolled 
in  England,  but  not  in  Ireland,  dated  3d  August,  1610, 
which  was  offered,  not  for  the  purpose  of  proving  title  in  the 
defendant,  but  for  that  of  proving  an  admission  on  the  part 
of  King  James  L,  that  the  advowson  of  the  church  of  Camus 
anciently  belonged  to  the  bishopric  of  Derry.    This  docu- 
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ment  purported  to  be  a  grant  from  the  king  to  George  Mont- 
gomery, then  bishop  of  Derry,  and  his  successors  for  ever,  of 
a  great  variety  of  lands,  tenements,  and  hereditaments  therein 
particularly  mentioned  and  described  ;  and  a  grant  also  of  the 
advowsons,  donations,  free  disposals,  and  rights  of  patronage, 
of  all  and  singular  the  rectories,  churches,  vicarages,  chapels, 
and  other  ecclesiastical  benefices  whatsoever  to  the  premises 
therein  before  granted,  or  to  any  part  or  parcel  thereof  be- 
longing, appertaining,  appendant,  or  incumbent,  and  to  the 
same  bishopric  of  right  belonging  and  appertaining,  and  to 
which  the  bishops  of  Derry  and  their  successors  were  accus- 
tomed to  present  or  collate,  as  by  the  survey  thereof,  then 
lately  taken  in  Ireland,  and  under  the  Great  Seal  of  Ireland, 

then  lately  exemplified  at  Dublin,  the  26th  January, 
*  649  1609,  appeared.    The  survey  itself  was  not  *  given  in 

evidence.  Out  of  this  grant  were  excepted  nine  ad- 
vowsons out  of  the  number  of  fifteen  advowsons  within  the 
county  of  Coleraine,  which,  it  was  stated  in  the  grant,  were, 
by  the  mutual  consent  of  the  then  late  bishop  of  Derry  and 
citizens  of  London,  to  be  transferred  from  the  said  bishop  of 
Derry  and  his  successors  to  the  said  citizens :  and  in  the  said 
document  it  was  further  stated  that  the  said  George  Mont- 
gomery, then  bishop  of  Derry,  did  thereby  for  himself  and 
his  successors  covenant  with  the  said  King  James,  his  heirs, 
&c.,  that  he,  the  bishop  of  Derry,  with  the  consent  of  the 
chapter  of  the  said  bishop,  should  make  and  execute  such 
assurances,  acts,  things,  and  devises  as  should  in  that  behalf 
be  required  concerning  the  conveyance  and  assurance  of  the 
advowsons,  and  other  the  premises,  in  the  said  presents  ex- 
cepted, to  the  said  King,  his  heirs  or  successors,  or  an}^  other 
persons,  bodies  politic  and  corporate,  according  to  the  ap- 
pointment and  requisition  of  the  said  King,  or  the  deputy  and 
others  of  the  Privy  Council  of  Ireland,  as  therein  to  be  done 
in  that  behalf ;  and  it  was  recited  that  the  King  had  been  in- 
formed that  there  were  in  the  county  of  Coleraine,  and  within 
the  said  diocese  of  Derry,  fifteen  advowsons  of  churches,  rec- 
tories, and  other  ecclesiastical  benefices,  anciently  belonging 
to  the  bishopric  of  Derry,  and  that  by  mutual  consent  and 
agreement  between  George  Montgomery,  then  bishop  of 
[  598  J 


THE  IRISH  SOCIETY  V,  THE  BISHOP  OF  DERRY.       *  649 


Derry,  and  certain  citizens  of  London,  who  lately  under- 
took the  planting  and  inhabiting  of  certain  lands  in  the  pro- 
vince of  Ulster  in  Ireland,  it  was  then  lately  concluded  and 
agreed  upon  that  the  then  bishop  of  Derry  and  his  successors 
should  have  only  six  advowsons  of  the  fifteen  advowsons ; 
and  the  document  purported  to  point  out  and  direct  the  man- 
ner in  which  the  said  fifteen  advowsons  were  to  be  chosen  by 
and  divided  between  the  bishop  and  the  citizens  respectively, 
so  as  to  give  six  to  the  bishop  and  the  other  nine  to*  the  citi- 
zens for  ever. 

The  third  document  was  a  copy,  duly  attested  and 
*  compared,  of  a  certain  instrument  enrolled  from  the  *  650 
Rolls  Office  of  the  Court  of  Chancery  in  Ireland,  dated 
11th  August,  1610.  This  instrument  purported  to  be  an  ap- 
pointment by  King  James  I.  of  one  Bruite  Babington,  D.D., 
to  the  bishopric  of  Derry,  then  vacant  by  the  resignation  of 
George  Montgomery,  and  giving  him  the  mesne  profits  apper- 
taining to  the  bishopric  since  the  2d  day  of  May  then  last,  and 
it  purported  to  enjoin  Sir  Arthur  Chichester,  then  Deputy- 
Governor  of  Ireland,  &c.,  to  cause  Babington,  and  the  dean 
and  clergy  of  the  diocese  of  Derry,  to  execute  and  perform 
such  covenants  and  directions  as  were  comprised  in  the  let- 
ters-patent of  George  Montgomery  on  the  part  of  the  bishop 
of  Derry  and  his  successors  to  be  performed. 

The  fourth  was  a  document  of  a  similar  kind,  being  the 
appointment  of  Christopher  Hampton  to  the  bishopric  on  the 
21st  December,  1811.  It  contained  the  same  injunction  as 
the  former  appointment. 

The  fifth  piece  of  evidence  tendered  and  received  was  an 
entry  appearing  in  a  book  produced  from  the  First  Fruits' 
Office  in  Ireland,  from  which  book  the  plaintiffs'  counsel  had 
read  on  behalf  of  the  plaintiffs  an  entry  respecting  the  admis- 
sion of  Thomas  Vesey  to  the  rectory  of  Camus  in  the  year 
1634.  The  entry  proposed  to  be  read,  and  read  on  the  part 
of  the  said  defendant,  purported  to  be  an  entry  of  admissions, 
returned  in  Easter  term,  1630,  and  stating  that  one  John 
Freeman  was  collated  and  admitted  on  the  7th  day  of  Octo- 
ber, 1629,  to  the  rectory  of  Camus. 
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The  sixth  piece  of  evidence  was  another  entry,  appearing 
in  another  book  produced  from  the  First  Fruits'  Office  in  Ire- 
land, and  purporting  to  be  an  entry  of  admissions  returned 
as  of  Easter  term,  1686 ;  and  stating  from  the  certificate  of 
Ezekiel,  then  bishop  of  Derry,  that  one  Walter  Forest,  clerk, 
was  collated  on  the  25th  day  of  March,  1686,  to  the  rectory 
of  Camus. 

*  651  *  The  seventh  piece  of  evidence  tendered  and  re- 
ceived was  an  entry  contained  in  a  triennial  visitation 
book  of  the  archdiocese  of  Armagh,  in  Ireland,  of  the  year 
1.664,  which  entry  purported  to  state  that  one  Brian  Koche, 
master  of  arts,  rector,  was  admonished  to  exhibit  letters  of 
orders,  or  to  procure  a  certificate  in  two  months  ;  that  he 
exhibited  his  collation  and  institution  to  the  rectory  of  Camus 
M'Cosquin,  dated  the  17th  June,  1661,  with  a  mandate  to 
induct  the  same  day. 

The  eighth,  ninth,  tenth,  and  eleventh  documents  tendered 
and  received  were  writs  produced  from  the  First  Fruits'  Office, 
and  purporting  to  be  issued  from  the  Court  of  Exchequer,  in 
Ireland,  on  the  12th  February,  1716,  the  5th  May,  1787,  the 
12th  February,  1797,  and  the  11th  July,  1821,  and  directed 
to  the  successive  bishops  of  Derry,  commanding  them  respec- 
tively to  make  a  return  to  the  barons  of  the  Exchequer  of  the 
dignities,  benefices,  offices,  or  promotions  spiritual  therein 
mentioned,  which,  from  certain  dates  in  the  said  writs  respec- 
tively mentioned,  had  become  void,  and  what  rectors,  vicars, 
or  other  beneficed  clergymen  had  been  admitted,  instituted, 
collated,  or  inducted  thereto.  To  each  of  these  writs  was 
appended  the  return  made  thereto,  and  each  stated  the  col- 
lation of  a  rector  to  the  rectory  of  Camus. 

Lastly,  the  counsel  for  the  defendant  produced  and  offered 
in  evidence  a  document  found  among  the  records  of  the  dio- 
cese of  Derry,  purporting  to  be  a  collation  of  the  Reverend 
Thomas  Richardson  to  the  rectory  of  Camus,  by  William, 
then  bishop  of  Derry,  which  recited  that  the  rectory  of  Ca- 
mus, being  then  vacant,  did  belong  to  his  collation  and  free 
disposal  in  full  right. 

The  Court  of  Common  Pleas,  having  given  judgment  for 
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the  defendant  on  every  one  of  these  twelve  grounds  of  ex- 
ception, the  record  was  removed  into  the  Court  of 

*  Exchequer  Chamber,  where  the  judgment  of  the  *  652 
Court  of  Common  Pleas  was  affirmed. 

This  writ  of  error  was  then  brought. 

The  Judges  were  summoned :  and  Lord  Chief  Justice 
TiNDAL,  Justices  Patteson,  Williams,  Coltman,  Maule, 
Creswell,  and  Wightman,  and  Barons  Parke,  Polfe,  and 
Platt,  attended  at  the  argument. 

Sir  T.  Wilde  and  Mr.  Boyd  (^Mr.  James  Wilde  was  with 
them),  for  the  plaintiffs  in  error.  —  The  plaintiffs  having 
proved  a  title  in  the  Crown,  and  then  in  themselves  by  grant 
from  the  Crown,  the  defendant  set  up  as  an  answer  to  the 
plaintiffs'  case  that  the  Crown  had  admitted  the  living  of 
Camus  to  be  in  the  bishop.  This  was  the  object  of  all  the 
documents  produced  by  the  defendant.  It  is  submitted  that 
no  one  of  them  was  admissible  for  this  purpose. 

The  first  of  these  documents  was  the  surrender.  This  was 
not  admissible  for  any  purpose  of  the  kind  for  which  it  was 
tendered,  for  the  Crown  was  not  in  any  way  connected  with 
that  surrender.  To  make  such  an  instrument  admissible  in 
evidence,.it  ought  to  appear  that  the  Crown  was  in  some  way 
a  party  to  the  surrender.  There  was  no  evidence  of  that 
kind  here.  Then,  again,  the  surrender  was  inoperative.  It 
was  not  enrolled  ;  and  the  Crown  cannot  give  or  part  with 
any  thing  except  by  deed  enrolled.  Duchy  of  Lancaster 
Case^  (a)  the  Sadlers^  Case,  (b)  Comyns  Digest,  (c)  Fulmer- 
ston  V.  Steward,  (c?)  WrotKs  Case,  (e) 

It  will  be  said  that  the  deed  was  enrolled  in  England. 
But  the  enrolment  in  England  cannot  give  effect  to  a  deed 
which  is  to  operate  on  lands  in  Ireland.  Pilkington'' s  Case  (^) 
shows  that  Ireland  is,  for  such  a  purpose,  a  separate 

*  kingdom,  though  even  that  is  not  necessary,  for  the   *  653 
same  result  would  happen  in  a  peculiar  jurisdiction. 
Thus,  the  recovery  by  judgment  here  of  lands  in  a  county 

(a)  1  Plowd.  213.  (h)  4  Co.  Rep.  5i. 

(c)  Tit.  Prerogative  D.  {d)  1  Plowd.  102. 

(e)  Dyer,  167.  (J)  20  Hen.  6. 
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palatine  has  been  held  void  for  want  of  jurisdiction.  Brooke's 
Abridgment,  (a)  Carteret  v.  Petty.  (5)  This  doctrine  has 
received  a  legislative  confirmation,  for  the  41  Geo.  3,  c.  90, 
shows  that  before  that  Act  a  recognizance  here  could  not 
affect  lands  in  Ireland  till  it  had  been  enrolled  in  the  Ex- 
chequer there. 

Another  ground  of  objection  is,  that  the  surrender  had  not 
been  confirmed  by  the  dean  and  chapter,  and  without  their 
confirmation  it  was  simply  void.  Co.  Lit.  (c)  Bishop  of  Salis- 
hury's  Case,  (^d)  So  far  as  the  surrender  alone  was  concerned, 
it  was  with  a  view  to  the  purpose  for  which  it  was  produced, 
but  a  mere  piece  of  waste  paper.  But  then  it  will  be  said 
that  the  surrender  became  evidence  when  connected  with  the 
grant  by  the  Crown,  made  two  days  afterwards.  That  would 
not  make  the  surrender  admissible.  If  the  grant  is  of  any 
avail,  the  surrender  is  immaterial  ;  if  the  grant  is  of  no  avail, 
the  surrender  is  useless ;  in  either  way  the  surrender  cannot, 
be  made  evidence  for  the  defendant. 

Then  as  to  the  grant,  that  instrument  is  void,  for  it  is 
founded  on  a  void  surrender. 

[The  Lord  Chancellor.  —  There  is  no  recital  that  it  was 
in  consideration  of  the  surrender.] 

There  is  not. 

[The  Lord  Chancellor.  —  It  was  a  regrant.] 

It  was  not  intended  to  be  so.  It  does  no  more  than  confirm 
the  title  of  the  bishop  and  of  some  other  clergymen.  It  did 
not  give  them  any  new  rights  ;  it  affirmed  the  old,  but  it  did 
not  give  any  thing  which  the  see  did  not  before  possess.  It 
was  a  mere  grant  of  all  rectories,  &c.,  to  which  the 
*  654  bishops  of  Derry  and  their  *  successors  had  before 
been  accustomed  to  collate.    This  certainly  was  not 

(a)  Cinq.  Ports,  18. 

(b)  2  Swanst.  323,  note,  noin.  Cartwright  v.  Pettus,  2  Cas.  in  Ch. 
214. 

(c)  Page  103.  (d)  10  Co.  Rep.  58  b. 
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a  grant  which  was  admissible  for  the  purpose  of  proving  a 
title  then  created  in  the  bishop.  In  fact,  it  was  rather  a  re- 
striction than  a  grant,  for  otherwise  it  would  have  been  a 
violation  of  the  agreement  previously  entered  into  between 
the  Crown  and  the  city  of  London.  That  agreement  being 
of  a  prior  date,  the  Crown,  even  if  still  continuing  in  posses- 
sion of  these  livings,  must  be  considered  to  have  been  so  only 
as  trustee  for  the  city  of  London,  to  which  the  Crown  had 
agreed  to  convey  them.  The  declarations  of  a  trustee  cannot 
be  made  evidence  against  the  cestui  que  trust. 

There  is  another  objection  to  the  admissibility  of  this  grant. 
It  is  founded  on  information  which  was  not  true.  If  the 
Crown  makes  a  grant,  the  information  on  wliich  it  acts  must 
be  true,  or  the  grant  will  be  void.  Assuming,  therefore,  that 
this  document  is  a  grant,  it  bears  on  its  face  a  statement  which 
makes  it  void,  and,  therefore,  inadmissible  for  any  purpose 
whatever.  It  states  that  the  King  was  informed  that  there 
were  within  the  county  of  Coleraine  and  diocese  of  Derry 
fifteen  advowsons  anciently  belonging  to  the  bishopric  of 
Derry.  It  is  not  pretended  that  that  statement  is  true.  The 
grant,  therefore,  if  tendered  as  an  admission  by  the  Crown  in 
favour  of  the  bishop  of  Derry  cannot  be  received  for  two 
reasons  :  first,  that  the  suggestion  on  which  the  grant  pur- 
ports to  be  made  is  an  assertion  of  the  grantee  in  his  own 
favour,  and  is  no  declaration  of  the  Crown  ;  and,  secondly, 
being  false,  it  avoids  the  grant.  In  all  cases  in  which  the 
Crown  is  concerned,  it  is  the  duty  of  the  subject  to  inform 
the  Crown  truly  of  its  rights.  There  is  but  one  exception  to 
this  rule,  and  that  is  where  the  matter  is  that  with  which  the 
subject  cannot  be  acquainted.  The  authorities  on  this  point 
are  clear.  Among  the  earliest  of  them  is  that  of  ITol- 
land  V.  Fisher,  (a)  There  the  rule  *  stated  in  Alton  *  655 
Wood's  Ca»e^(h)  BarwicFs  Case^Qc')  Tanistry  Case.,  {d') 
and  Legates  Case.,  (e)  was  most  fully  adopted.  It  was  held  in 
Holland  v.  Fisher  that  where  the  King  intendeth  to  pass  one 


(a)  Bridgm.  Rep.  181. 
(c)  5  Co.  Rep.  93. 
(e)  10  Co.  Rep.  109. 


(6)  1  Co.  Rep.  43  a. 

\d)  Sir  John  Davis's  Rep.  29. 
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estate,  and  the  patent  in  effect  passeth  more  than  one,  the 
King  is  deceived,  and  the  patent  is  void  ;  and  when  instead 
of  one  entire  continuing  estate,  several  estates  in  fractions 
are  created  by  a  patent,  that  patent  is  void.  Nothing  can  be 
clearer  than  this  doctrine  ;  nothing  is  better  established. 
And  the  principle  is  applied  with  great  strictness.  The 
case  of  Legat  is  a  strong  instance  of  this.  In  that  case 
there  was  a  grant  by  letters-patent  of  two  pieces  of  land, 
called  N.  and  W.,  containing  fifteen  acres,  in  Wymondham, 
in  the  county  of  N.,  lately  in  the  tenure  of  C,  and  formerly 
belonging  to  the  late  monastery  of  W.,  "  quse  quidem  prse- 
missa  a  nobis,  &c.,  concelata  et  detenta  fuerunt."  The  lands 
were  parcel  of  the  manor  of  W.,  and  it  was  found  by  special 
verdict  that  the  said  manor  "  non  concelat,  nec  detent'  fuit, 
sed  fuit  in  onere  et  compoto  ;  "  and  the  rents  and  profits 
(except  of  the  two  pieces  of  land  called  N.  and  W.)  were 
answered  to  the  King  before  and  at  the  time  of  the  said 
letters-patent.  It  was  held  that,  although  there  was  a  cer- 
tainty in  the  thing  granted,  in  the  names,  in  the  contents,  in 
the  town,  in  the  county,  tenant,  and  in  the  title,  yet  the  quce 
quidem  being  false,  avoided  the  patent,  for  that  the  clause  quce 
quidem  was  in  law  a  suggestion  of  the  patentee.  That  case 
took  a  distinction  which  is  well  warranted  by  the  older  au- 
thorities, and  declared  that  "  ex  certa  scientia  imports  that  the 
King  had  knowledge  of  the  thing  he  granted.  And  that  ex 
mero  motu  properly  imports  the  honour  and  bounty  of  the 
King,  who  rewards  the  patentee  for  the  merits  of  his  service, 

and  of  his  own  mere  motion,  without  any  suit  of  the 
*  656  *  party."     Where,  therefore,  the  grant  used  these 

forms,  it  would  be  valid  ;  but  where,  as  in  this  case, 
the  grantee  gave  the  information,  the  grant  would  be  void  if 
that  information  was  not  correct.  In  Sawyer  v.  East  (a)  the 
same  doctrine  is  very  fully  explained,  and,  among  many  others, 
two  illustrations  are  given  which  are  very  decisive.  It  is  said 
if  an  abbot  makes  a  lease  for  sixty  years,  and  the  lessee  demis- 
eth  to  J.  S.  for  eighty  years,  the  reversion  comes  to  the  Queen ; 
the  sixt}''  years  expire,  the  second  lessee  surrenders  to  the 
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Queen  the  twenty  years,  which  in  substance  he  had  not,  in 
order  that  the  Queen  might  regrant  him  the  twenty  ;  this 
falsehood  avoids  the  grant,  though  the  lease  did  not  require 
to  be  recited.  And  again,  if  a  patent  says  there  was  a  sur- 
render, when  in  truth  there  was  none,  the  patent  is  void. 
Jenkin's  Eight  Centuries,  (a)  citing  17  Edw.  3,  and  Staunford 
61,  fully  explain  the  principle  of  this  doctrine.  The  mod- 
ern case  of  Alcoch  v.  Cook  (6)  has  recognized  and  estab- 
lished it. 

Then  again  this  grant  is  inadmissible  to  prove  a  title  in  the 
bishop,  for  it  is  wholly  uncertain.  It  does  not  state  which  of 
the  fifteen  livings  are  to  belong  to  the  bishop  and  which  to 
the  citizens  of  London.  And  finally,  this  rectory  cannot 
come  within  the  grant,  for  the  words  of  the  grant  are  ''rec- 
tories, &c.,  belonging,  appertaining,  appendant,  or  incum- 
bent." This  is  a  living  in  gross,  and  the  words  of  the  grant 
do  not  apply  to  it.  Nor  is  it  shown  by  the  supposed  grant 
that  at  the  time  of  making  it  the  Crown  had  any  existing 
interest  to  be  affected  by  it ;  that  alone  would  render  it  in- 
valid. Now,  the  grant  was  tendered  in  evidence  for  the 
specific  purpose  of  showing  an  admission  by  the  Crown  in 
favour  of  the  bishop ;  viewed  in  any  way  whatever  it  does 
not  show  any  thing  of  the  kind,  and  therefore  it  is  not  ad- 
missible. 

[The  Lord  *  Chancellor.  —  Counsel  may  insist  on  *  657 
the  admissibility  or  non-admissibility  of  documents  for 
a  particular  purpose,  but  that  will  not  necessarily  govern  the 
opinion  of  the  Judge,  who  is  not  bound  to  say  that  it  is  or 
not  admissible  for  the  particular  purpose  for  which  it  is 
offered,  but  who  may  yet  think  it  admissible.] 

But  here  the  Court  expressly  admitted  this  evidence  on 
the  specific  ground  on  which  it  was  tendered,  —  if  it  is  not 
admissible  on  that  ground,  the  judgment  must  be  reversed. 

The  letters  from  the  King  to  two  successive  bishops  of 
Derry  on  the  subject  of  releasing  them  from  first  fruits,  and 


(a)  Century  Seven,  case  77. 


(h)  5  Bing.  340. 
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requiring  them  to  perform  the  covenants  in  the  grant,  are  of 
no  value  whatever ;  they  were  mere  acts  of  grace  on  the  part 
of  the  Crown,  and  can  have  no  effect  in  proving  title.  They 
ought  not  to  have  been  admitted. 

The  returns  to  the  writs  are  not  admissible,  for  though  it 
may  be  said  that  they  were  made  by  a  public  officer  in  the 
discharge  of  his  duty,  yet  they  are  taken  out  of  the  general 
rule  applicable  to  such  a  case,  because  that  public  officer  had 
a  private  and  individual  interest.  These  returns  set  forth 
certain  collations  by  the  bishop,  but  mere  collation  by  a 
bishop  does  not  show  that  he  collated  in  any  other  character 
than  as  diocesan :  The  Bishop  of  Meath  v.  The  Marquis  of 
Winchester ;  (a)  his  act,  therefore,  may  be  quite  consistent 
with  the  right  of  the  patron.  To  show  his  title,  therefore, 
the  bishop,  who  was  collating,  would  have  an  interest  in 
stating  dates  which  would  be  favourable  to  that  title,  and 
would  exclude  the  patron.  That  interest  prevents  the 
bishop's  returns  from  being  admissible  in  evidence. 

The  First  Fruits'  books  are  not  admissible  :  the  first  objec- 
tion to  them  is,  that  they  are  tendered  for  a  purpose  distinct 
from  and  collateral  to  that  for  which  they  wer  issued.  Thee 
purpose  for  which  they  were  issued  had  relation  only  to  the 
revenues  of  the  Crown.  Those  revenues  would  be 
*  658  payable  from  any  holder  of  a  living,  whether  he  *  was 
in  by  right  or  through  usurpation,  they  have  nothing 
to  do  with  the  right  of  presentation  or  collation,  and  cannot 
be  used  to  show  in  whom  that  right  exists.  The  King  v.  Wal- 
pole  is  in  point  here.  But  there  is  yet  another  objection :  the 
fact  that  the  return  is  made  by  a  public  officer  does  not  ren- 
der it  admissible.  The  return  of  the  sheriff  on  a  warrant  to 
arrest  has  been  held  not  admissible  to  show  the  time  and 
place  of  an  arrest,  such  time  and  place  having  become  impor- 
tant with  relation  to  a  question  under  the  bankrupt  laws. 
Chambers  v.  Bernasconi.  (5) 

The  returns  are  not  admissible  for  another  reason :  they 
are  tendered  as  returns  made  by  a  public  officer  in  obedience 

(a)  Ante,  Vol.  IV.,  p.  445. 
(h)  1  Cr.  &  J.  451;  1  Cr.,  Mee.,  &  K.  347. 
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to  the  King's  writs,  but  they  contain  matters  which  the  writs 
did  not  require  the  bishop  to  return ;  they  exceeded  the  exi- 
gency of  the  writs  by  giving  the  names  of  incumbents,  and 
even  returning  vacancies  which  had  occurred  since  the  writs 
were  issued ;  they  set  forth  collations  to  other  livings  besides 
that  of  Camus,  and  they  amount,  in  fact,  to  a  general  allega- 
tion of  title  on  the  part  of  the  bishop  ;  they  do  not  therefore 
fall  within  the  description  of  bona  fide  returns  made  by  a 
public  officer  in  the  discharge  of  his  duty,  and  are  conse- 
quently inadmissible.  The}^  do  not  bear  the  character  of  acts 
done  by  a  public  officer  in  the  discharge  of  a  public  duty,  and 
to  permit  them  to  be  used  for  the  purpose  now  proposed  will 
be  to  allow  any  bishop  to  make  evidence  for  himself  and  his 
successors.  Now,  in  Short  v.  Lee^  (^a)  the  Master  of  the 
EoUs  expressly  declared  that  no  other  proprietor  or  corpora- 
tion sole,  except  a  rector  or  a  vicar,  could  make  evidence  for 
his  successors,  and  even  in  those  cases  the  liberty  seems  to 
have  been  allowed  with  regret  by  the  Courts. 

The  First  Fruit  books  are  not  public  books.  In  Merrick 
v.  Wahley^  (h)  a  register  of  medical  attendances,  kept 
*  under  the  statute  by  the  officer  of  a  poor  law  union,  *  659 
was  offered  in  evidence  to  show  the  manner  in  which 
the  plaintiff  had,  as  a  surgeon,  treated  a  pauper  committed  to 
his  charge.  It  was  rejected  because  it  was  not  a  public  book. 
On  a  similar  ground,  in  The  King  v.  Dehenham^  (c)  the  entry 
in  a  parish  book  by  a  former  parish  officer  of  a  parish  certifi- 
cate, was  rejected. 

As  to  the  triennial  visitation-  books,  it  must,  perhaps,  be 
conceded,  after  the  case  of  Arnold  v.  The  Bishop  of  Bath  and 
Wells,  that  in  one  respect  they  are  admissible  ;  but  they  are 
not  admissible  in  this  case  for  the  purpose  for  which  they 
were  here  tendered.  The  visitation  books  speak  of  colla- 
tions :  the  collations  themselves,  if  produced,  would  not  be 
evidence  for  this  purpose,  for  the  act  of  collation  does  not 
prove  a  title.  The  Bishop  of  Meath  v.  Marquis  of  Winches- 
ter, (d)   For  where  there  is  a  patron,  the  bishop,  in  collating, 

(a)  2  Jac.  &  W.  464,  478.  (6)  8  Ad.  &  El.  170. 

(c)  2  B.  &  Aid.  185.  (d)  Ante,  Vol.  lY. ,  p.  445. 
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is  merely  negotiorum  gestor ;  GibsoD  ;  (a)  and  consequently 
the  books  in  which  collations  are  merely  recorded  cannot  be 
any  evidence  of  title.  These  arguments  apply  equally  to  all 
the  instances  of  collations  by  the  bishop. 

It  is  submitted,  therefore,  that  the  case  of  the  plaintiffs 
was  fully  made  out,  and  that  the  evidence  tendered  on  the 
other  side  was  not  receivable.  As  that  evidence  was  re- 
ceived, and  there  has  been  a  verdict  upon  it,  there  ought  to 
be  a  venire  de  novo  awarded. 

The  Solicitor- Creneral  and  Mr.  Sergeant  Channell  (Mr. 
VaugJian  Williams  was  with  them),  for  the  defendant  in 
error.  —  The  only  real  question  here  is,  whether  these  docu- 
ments were  admissible  in  evidence.  The  purpose  for  which 
they  were  offered  cannot  now  be  the  subject  of  discussion. 

[Lord  Brougham.  —  The  purpose  for  which  a  document 
is  tendered  in  evidence  cannot  enter  into  the  question  of  its 
admissibility.] 

*  660  It  cannot.  And  in  this  *  case  there  is  no  exception 
taken  to  the  manner  in  which  the  evidence  was  left  to 
the  jury.  Legates  Case  and  all  the  other  authorities  cited  on 
this  point  are  inapplicable  here  ;  for  if  there  was  an  untrue 
representation  made  to  the  King  at  the  time  he  executed  this 
grant,  the  true  argument  would  be,  not  that  the  grant  was 
not  admissible  in  evidence,  but  that  it  did  not  prove  what 
was  asserted.  In  Legafs  Case  the  document  was  admitted, 
and  it  was  afterwards  found  by  the  jury  that  the  matter  re- 
cited therein  was  false.  If  that  was  so  here,  the  jurors  ought 
to  have  been  asked  to  find  that  fact.  But  it  was  not  so  ;  for 
the  right  and  custom  of  the  bishop  to  present  and  collate 
does  not  appear  to  be  there  rested  solely  on  the  information 
given  by  the  bishop,  but  on  "  the  survey  thereof  lately  taken 
in  the  kingdom  of  Ireland."  It  is  impossible  to  see  on  what 
ground  it  can  be  argued  that  the  letters-patent  of  the  Crown 
are  not  admissible  in  evidence,  unless  it  can  be  said  that  let- 


(a)  Codex,  813,  note. 
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ters-patent  of  the  Crown  are  not  evidence  at  all  of  any  matter 
therein  stated.  Such  a  doctrine  can  never  be  contended  for. 
If  the  circumstances  stated  there  were  not  true,  they  might 
have  been  contradicted ;  but  the  document  stating  them  was 
clearly  admissible  in  evidence. 

Then  as  to  the  objection  that  these  documents  were  not 
enrolled  in  Ireland,  that  objection  is  cured  by  the  Irish  Stat- 
ute, 35  Geo.  3,  c.  39,  which  makes  all  grants  under  the  Great 
Seal  of  England  valid  in  Ireland,  in  the  same  way  as  if  they 
had  passed  under  the  Great  Seal  of  that  Kingdom.  The 
question  was,  whether  at  the  time  of  that  grant  the  King  had 
a  title  to  all  the  advowsons  in  the  county  of  Londonderry. 
The  inquisition  relied  on  by  the  plaintiffs  set  up  that  fact ; 
but  as  there  was  a  doubt  upon  it,  the  King  took  the  sur- 
render, and  then  made  the  grant.  Nine  were  to  be  given 
to  the  Irish  Society,  but  the  nominations  of  Babington  and 
Hampton  showed  that  Camus  was  not  one  of  the  nine.  The 
question  is  not  whether  what  was  then  done  was  valid, 
but  whether  the  acts  then  *  done  to  which  the  Crown  *  661 
and  the  bishop  were  parties  were  admissible  in  evi- 
dence at  all.  It  is  clear  that  this  surrender  and  this  grant 
may  be  taken  together,  and  so  constitute  evidence  of  title  of 
the  strongest  kind. 

There  is  no  objection  to  the  grant  on  account  of  its  being 
contradictory  to  the  agreement  of  1609 ;  it  does  not  appear 
that  Camus  was  intended  to  be  included  in  that  agreement, 
and  no  trust  could  arise  on  the  part  of  the  Crown.  In  what- 
ever way  trust  lands  come  into  the  possession  of  the  Crown, 
they  are  held  by  the  Crown  discharged  of  the  trust. 

Then  as  to  the  returns,  the  objection  to  them  is,  that  they 
contained  matters  which  were  beyond  the  bishop's  authority, 
and  were  not  required  by  the  exigency  of  the  writs.  On  this 
objection  the  case  of  Chambers  v.  Bernasconi  was  referred  to. 
That  case  has  been  misapprehended ;  in  the  first  place,  that 
was  not  the  return  of  the  sheriff  to  the  Crown,  but  of  the 
officer  to  the  sheriff.  The  sheriff  was  not  bound  in  liis  return 
to  show  the  time  and  place  of  the  arrest ;  all  that  he  had  to 
do  was  to  return  that  on  the  day  fixed  for  the  return  of  the 
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writ  he  had  or  had  not  the  body  of  the  defendant.  The  state- 
ment of  the  time  and  place  being  therefore  a  matter  not  con- 
nected with  the  performance  of  his  duty,  was  not  admissible. 
But  here  the  writ  commanded  the  bishop  to  make  return  of 
how  many  and  what  "  promotions  spiritual,  of  what  name, 
nature,  or  quality  soever  "  had  been  relinquished,  &c.,  within 
a  stated  period,  and  "  how  many  and  what  deans,  &c.,  had 
been  admitted,  collated,  or  inducted,  and  by  what  names  and 
surnames  they  had  been  so  admitted,  collated,  and  inducted, 
together  with  the  day  and  year  therqof,  and  in  what  counties 
within  your  diocese  the  said  dignities  are  situated."  In 
obedience  to  this  command,  the  bishop  was  compelled  to 
make  these  detailed  returns,  and  the  details  having  been  thus 

called  for  from  him,  and  having  been  made  by  him  in 
*  662   his  character  of  *  bishop,  in  obedience  to  the  King's 

writ,  they  become  evidence  as  the  returns  of  a  public 
officer  made  in  a  public  matter.  The  case  of  Middleton  v. 
Melton^  (a)  does  not  show  that  an  entry  to  be  receivable  must 
have  been  made  b}^  a  person  who  had  no  interest  in  the  mat- 
ter, but  that  if  made  against  the  interest  of  the  party  making 
it,  it  is  receivable.  Ford  v.  Grey.  (5)  It  was  because  this 
was  not  the  case  in  the  King  v.  Behenham^  (c)  that  the  entry 
there  was  rejected.  And  in  Merrick  v.  Wakley^  (d)  the  prin- 
ciples of  the  former  cases  were  adopted,  and  it  was  said  that 
in  the  cases  of  the  registers  of  the  Navy  Office,  the  log  of  a 
ship  of  war,  and  the  books  of  the  Master's  Office,  all  of  which 
are  admissible,  "  the  entries  are  made  by  an  officer  in  the  dis- 
charge of  a  public  duty,  they  are  accredited  by  those  who 
have  to  act  upon  the  statements,  and  they  are  made  for  the 
benefit  of  third  persons."  That  is  so  here ;  the  returns  are 
for  the  benefit  of  the  Crown  and  not  of  the  bishop,  and  the 
principle  thus  clearly  stated  applies  to  the  present  case  and 
makes  those  returns  evidence. 

The  arguments  as  to  the  admissibility  of  the  returns  apply 
equally  to  the  visitation  books,  and  so  they  do  to  the  books 


(a)  10  B.  &  Cr.  317. 
(c)  2  B.  &  Aid.  18. 
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and  entries  from  the  First  Fruits'  Office.  All  these  were 
entries  made  in  the  discharge  of  an  ordinary  public  duty,  and 
were  receivable  in  that  character. 

The  letters  from  the  King  are  at  least  admissible  as  recog- 
nitions by  the  Crown  of  the  grant  which  it  had  previously 
made. 

Throughout  the  argument  for  the  plaintiffs  in  error  the 
admissibility  of  a  document  has  been  confounded  with  its 
value  in  proof,  and  without  contesting  the  authority  of  the 
cases  cited,  it  may  be  confidently  contended  that  they  are 
inapplicable.  The  judgment  of  the  Court  below  must  be 
affirmed. 

*  Sir  T,  Wilde  replied.  *  663 

,  The  Lord  Chancellor  put  the  following  question  to  the 
Judges  :  "  Adverting  to  the  record  and  proceedings  in  this 
case,  ought  the  exceptions  therein  stated,  or  any,  and  which 
of  them,  to  have  been  allowed." 

Lord  Chief  Justice  Tindal,  on  behalf  of  the  Judges,  asked 
for  time  to  consider  the  question,  which  was  granted. 

July  7. 

Lord  Chief  Justice  Tindal  died  on  the  day  before  the 
Judges  were  called  in  to  deliver  their  opinions. 

Mr.  Baron  Parke,  therefore,  as  senior  Judge,  opinions  of  tiie 
delivered  their  opinion,  which  was  as  follows :  —  J^^^g^s. 

The  question  proposed  by  your  Lordships  is,  whether, 
adverting  to  the  record  and  proceedings  in  this  case,  the 
exceptions  therein  stated,  or  any  and  which  of  them,  ought 
to  have  been  allowed.  In  answer  to  that  question,  I  have  to 
state  that  the  unanimous  opinion  of  the  Judges  who  heard 
the  argument  at  your  Lordships'  bar  is,  that  none  of  the  ex- 
ceptions was  valid  in  law. 

These  exceptions,  twelve  in  number,  were  all  made  to  the 
admissibility  of  evidence  on  the  trial  of  a  quare  impedit  for 
the  rectory  of  Camus,  in  the  county  of  Londonderry.  The 
declaration  contained  several  counts,  stating  the  title  of 
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the  plaintiffs  in  different  ways.  There  were  several  pleas, 
and  it  is  immaterial  to  notice  them  or  the  counts  in  detail. 
The  important  issue  was,  whether  the  plaintiffs  were  seised 
of  the  advowson  of  the  rectory  of  Camus  as  an  advowson  in 
gross  :  and  the  evidence  which  is  questioned,  was  offered  by 
the  defendant  as  applicable  to  that  issue.  The  plaintiffs  gave 
many  documents  in  evidence  in  support  of  their  title ;  the 
most  important  were  an  inquisition,  and  articles  of  agreement, 

and  a  grant  from  King  James  I.  The  inquisition  was 
*  664  taken  in  *  otedience  to  a  royal  commission  directed 

to  the  bishop  of  Derry,  amongst  others,  on  the  30th 
August,  1609,  at  Lymavaddy,  and  it  was  thereby  found,  that 
the  patronage  of  all  advowsons  of  churches  in  the  county  of 
Coleraine  (afterwards  Londonderry),  of  right  belonged  to 
the  King  in  right  of  his  Crown.  The  articles  of  agreement 
were  dated  16th  January,  1809,  and  were  between  the  Lords 
of  the  Privy  Council  of  King  James  I.  and  the  citizens  of  Lon- 
don, for  a  plantation  in  the  province  of  Ulster,  whereby  the 
citizens  agreed  to  advance  money  and  to  undertake  the  plan- 
tation, and  on  behalf  of  the  Crown  it  was  agreed  that  they 
should  have  the  patronage  of  all  the  churches  in  Derry,  and 
the  town  of  Coleraine,  and  in  all  the  lands  to  he  undertaken 
by  them. 

The  letters-patent  were  dated  the  29th  March,  1613.  They 
granted  to  the  plaintiffs  several  different  estates,  and,  inter 
alia,  the  patronage  of  all  the  churches  in  the  city  of  Derry 
and  village  of  Coleraine,  and  the  advowsons  of  several  places 
named,  including  that  of  Camus. 

The  defendants,  in  support  of  their  case,  offered  in  evi- 
dence :  first,  a  surrender  (unconfirmed  by  the  dean  and 
chapter)  by  Bishop  Montgomery  to  King  James  I.,  of  the 
rectory  of  Derry,  all  parsonages  in  the  county  of  Coleraine, 
and  the  ferry  at  Derry,  to  be  disposed  of  at  the  King's  good 
will  and  pleasure.  This  surrender  was  dated  the  1st  August, 
1610. 

This  document  was  objected  to,  but  received ;  and  its 
reception  forms  the  subject  of  the  first  exception. 

If  this  evidence  had  stood  alone,  and  had  not  been  followed 
up  by  that  of  a  grant  on  the  3d  of  August,  1610,  from  King 
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James  tlie  First  to  Bishop  Montgomery,  it  would  have  been, 
to  say  the  least,  doubtful  whether  it  was  properly  admitted ; 
but  in  connection  with  that  grant  we  think  it  was  admissible, 
for  a  reason  which  applies  to  both. 

The  second  exception  was  to  this  grant.  It  was  a  grant 
under  the  Great  Seal  of  England  to  Bishop  Mont- 
gomery *  of  various  lands,  including  lands  in  Camus,  *  665 
of  all  the  advowsons  belonging  and  appertaining  to 
them,  and  to  the  same  bishopric  belonging  and  appertaining, 
as  to  which  the  bishops  were  heretofore  accustomed  to  collate, 
as  appeared  by  the  survey  then  lately  exemplified,  which 
exemplification  is  dated  at  Dublin  the  26th  January,  1609, 
except  certain  advowsons  particularly  named,  not  including 
that  of  Camus,  and  excepting  nine  out  of  fifteen  in  the 
county  of  Coleraine,  which,  by  mutual  consent  of  the  citi- 
zens of  London  and  of  the  bishop,  were  to  be  transferred 
from  the  bishop  to  the  citizens,  and  a  provision  is  made  how 
the  nine  should  be  selected.  The  patent  contains  a  covenant 
by  the  bishop  of  Derry,  that,  with  the  consent  of  the  chap- 
ter, he  should  make  further  assurances  to  the  Crown  of  the 
excepted  premises,  and  amongst  others  of  the  ferry  and  water 
of  Derry. 

To  the  admission  of  this  document  the  second  exception 
was  made.  The  document  was  offered,  as  showing  an  ad- 
mission on  the  part  of  King  James  the  First,  that  the  living 
of  Camus  did  anciently  belong  to  the  bishop  of  Derry :  it 
was  objected  to,  that  it  was  not  admissible  for  the  purpose 
aforesaid;  and  the  Court  decided,  as  stated  on  the  record, 
that  the  document  so  offered  for  the  purpose  aforesaid,  was 
legally  admissible. 

According  to  the  strict  construction  of  the  decision  of  the 
Court,  so  stated,  it  was  not  ruled  that  the  document  was 
admissible  for  that  purpose,  but  only  that  it  was  admissible  ; 
and  if  admissible  on  any  ground,  the  exception  must  be  over- 
ruled. A  Court  of  error  can  only  look  at  the  record,  and  de- 
cide upon  the  propriety  of  the  ruling  of  the  Judge  or  Court 
below,  as  therein  stated. 

We  are  all  of  opinion  that  the  two  documents,  the  sur- 
render of  August  1st,  1610,  and  the  patent  of  August  3d, 

[  613  ] 


*  665 


CASES  IN   THE  HOUSE  OP  LORDS. 


1610,  were  admissible.    The  proximity  of  the  dates,  the  cir- 
cumstance that  the  surrender  is  of  the  advowsons  to  be  at 
the  disposal  of  the  Crown,  that  the  Crown  grants  all 

*  666   *  advowsons  belonging  to  the  lands,  and  to  the  bish- 

opric belonging  and  appertaining,  the  reference  in  the 
grant  to  the  ferry  mentioned  in  the  surrender,  are  all  circum- 
stances tending  to  show  the  connection  between  the  two  in- 
struments ;  and  if  the  jury  should  find  them  to  be  connected, 
the  grant  founded  on  the  surrender,  and  made  in  pursuance 
of  it,  is  an  act  of  the  Crown  at  variance  and  inconsistent  with 
the  finding  in  the  inquisition  of  Lymavaddy  (which  is  the 
main  foundation  of  the  plaintiffs'  case),  that  all  the  advow- 
sons in  the  county  of  Coleraine  then  of  right  belonged  to  the 
Crown  ;  and  consequently  is  matter  for  the  consideration  of 
the  jury  to  disprove  that  finding  ;  for  the  finding  is  evidence 
merely,  but  not  conclusive,  of  the  fact  so  found.  The  im- 
plied acceptance  of  the  surrender  by  the  Crown  of  advowsons 
in  the  county  of  Coleraine  as  belonging  to  the  see  of  Derry, 
and  the  making  a  bargain  with  the  bishop  touching  advow- 
sons, in  consequence  of  it,  by  a  proper  instrument  binding  on 
the  Crown  (for  the  patent  is  put  on  the  footing  of  a  patent 
under  the  Great  Seal  of  Ireland,  by  the  Irish  Statute  35  Geo. 
3.  c.  39),  is  an  act  of  the  Crown,  leading  to  the  inference  that 
it  had  no  prior  title  of  its  own  to  all  the  livings  in  Coleraine, 
and  like  every  other  act  or  conduct  of  the  Crown,  raising  an 
inference  material  to  the  issue,  is  receivable  in  evidence 
against  the  Crown,  and  all  who  claim  under  it  by  a  subse- 
quent conveyance,  and  who  therefore  have  only  such  title  as 
the  King  had  when  he  made  that  conveyance. 

We  are  not  called  upon  to  decide  whether  the  recital  in  the 
grant,  that  the  Crown  had  been  informed  that  there  were 
fifteen  advowsons  in  Coleraine,  anciently  belonging  to  the 
bishop,  was  evidence  against  the  Crown,  as  an  admission 
of  the  truth  of  the  fact ;  because  we  cannot  collect  from  the 
record  that  the  Court  so  decided.  All  we  are  bound  to  de- 
termine is,  whether  the  documents  were  admissible. 

*  667    We  think  they  were :  indeed  the  act  done  by  *  the 

Crown,  being  in  the  nature  of  an  admission  that  some 
of  theplivings  hi  the  county  of  Londonderry  had  belonged  to 
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the  see,  and  Camus  being  a  living  in  that  county,  may  be 
said  to  have  been  receivable  in  evidence  for  the  purpose  of 
proving  an  admission  of  King  James,  that  Camus  anciently 
belonged  to  the  Crown,  —  the  purpose  for  which  it  was 
offered. 

But  it  is  said  that  at  the  time  of  this  transaction,  the  Crown 
had  already  bargained  for  a  valuable  consideration,  by  the 
articles  of  January,  1609,  to  give  these  advowsons  to  the  city 
of  London  ;  and  that  any  admission  of  the  Crown  of  a  subse- 
quent date,  by  conduct  or  otherwise,  would  not  be  admissible, 
as  the  Crowm  was,  after  the  articles,  only  in  the  nature  of  a 
trustee.  Supposing  that  the  objection  was  well  founded 
(upon  which  it  is  unnecessary  to  give  any  opinion),  and  that 
the  declarations  of  a  trustee  who  has  only  the  legal  estate, 
the  whole  beneficial  interest  being  in  another,  are  not  admis- 
sible against  a  person  claiming  that  estate  under  him,  it  would 
not  apply  to  this  case.  The  King  was  not,  and  could  not  be 
a  trustee,  nor  had  he  covenanted  to  convey  any  thing,  nor  the 
Lords  of  Council  agreed  to  convey  the  living  of  Camus  in 
particular,  or  all  the  advowsons  in  the  county  of  Coleraine, 
but  only  that  of  Derry,  and  those  in  the  town  of  Coleraine, 
and  those  in  the  lands  to  be  undertaken  by  the  city  ;  and 
whether  the  lands  in  which  Camus  was  were  undertaken  be- 
fore the  grant  of  3d  of  August,  1610,  does  not  appear.  We 
are  therefore  clearly  of  opinion,  that  the  articles  of  agreement 
do  not  prevent  the  subsequent  act  of  the  Crown  from  being 
receivable  in  evidence. 

The  third  and  fourth  exceptions  were  to  the  admissibility 
of  two  letters  under  the  Privy  Seal,  discharging  two  of  the 
succeeding  bishops  of  Derry  from  first-fruits,  and  directing 
the  bishop  and  dean  and  clergy  to  perform  the  covenants  and 
directions  in  the  former  letters-patent  mentioned  on 
the  part  of  the  bishop  of  Derry.  These  are  *  both  ad-  *  668 
missible,  on  the  same  ground  as  the  letters-patent,  and 
as  recognizing  the  bargain  with  the  bishop  therein  contained. 

The  fifth  exception  related  to  an  entry  in  one  of  the  books 
of  the  First  Fruits'  Office,  of  the  collation  and  admission  of 
John  Freeman  to  the  rectory  of  Camus.  Writs  were  issued 
from  the  Court  of  Exchequer  to  the  bishops,  to  ascertain  the 
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value  of  the  first  fruits  and  twentieths,  and  returns  were  made 
by  the  bishops.  Search  for  the  writs  and  returns  was  made, 
and  the  book  was  offered  as  secondary  evidence  of  returns. 

We  think  the  entry  was  properly  received.  The  writs  related 
to  a  public  matter,  the  revenue  of  the  Crown,  and  the  bishops, 
in  making  the  return,  discharged  a  public  duty,  and  faith  is 
given  that  they  would  perform  their  duty  correctly  ;  the  re- 
.  turn  is  therefore  admissible,  on  the  same  principle  on  which 
other  public  documents  are  received.  It  was  contended  that 
the  bishop  could  not  be  permitted  to  make  evidence  for  him- 
self, and  therefore  that  the  entry,  though  admissible  between 
other  parties,  was  not  to  be  received  for  the  bishop  ;  and  the 
case  was  compared  to  an  entry  in  the  book  of  a  union,  of  a 
surgeon's  attendance,  Merrick  v.  Wakley^  (a)  and  the  receipt  • 
of  a  certificate  in  a  parish  book.  Rex  v.  DehenJiam^  (5)  which 
have  been  rightly  held  to  be  inadmissible  for  the  surgeon  in 
one  case,  or  the  parish  keeping  the  book  in  the  other. 

But  neither  of  these  was  an  entry  of  a  public  nature,  in 
the  proper  sense  of  that  word  ;  the  former  was  a  memo- 
randum, intended  to  operate  as  a  sort  of  check  to  the 
surgeon,  the  latter  a  memorandum  for  the  parish  officer, 
concerning  merely  the  particular  parish  and  its  rights,  with 
relation  to  another. 

In  public  documents,  made  for  the  information  of  the 
Crown,  or  all  the  King's  subjects  who  may  require  the 
*  669   *  information  they  contain,  the  entry  by  a  public 
officer  is  presumed  to  be  true  when  it  is  made,  and  is 
for  that  reason  receivable  in  all  cases,  whether  the  officer  or 
his  successor  may  be  concerned  in  such  cases  or  not.  A 
marriage  or  burial  register  would  certainly  be  admissible  to 
prove  a  marriage  or  death,  in  suits  to  which  the  clergyman 
who  made  it  might  happen  afterwards  to  be  a  party,  though 
■  he  had  a  pecuniary  interest  in  the  particular  marriage  or  death 
at  the  time.    The  observation,  that  it  might  have  been  fabri- 
cated to  advance  the  interests  of  the  officer,  affects  the  value 
of  the  evidence,  not  its  admissibility  ;  and  may  be  offered 
with  more  or  less  effect,  according  to  the  degree  of  interest 


(a)  8  Ad.  &  El.  170. 
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in  the  officer,  and  the  proximity  of  time  between  the  entry 
and  the  suit,  and  other  circumstances. 

The  same  observation  which  I  have  made  on  the  fifth 
applies  to  the  sixth  and  seventh  exceptions. 

The  eighth  exception  was  to  the  admissibility  of  part  or 
the  whole  of  the  return  of  a  writ  from  the  Exchequer,  re- 
turned into  the  office  of  the  First  Fruits. 

The  return  stated  the  vacancy  of  Camus  by  the  death  of 
Walter  Forrest,  and  the  collation  of  one  Breviter  on  Sep- 
tember 4th,  1716  ;  the  cession  by  Breviter,  and  collation  of 
Daniel ;  and  the  institution  of  Faning  and  another  to 
other  rectories  in  the  county  of  Derry,  and  the  collation 
of  others. 

It  was  objected  that  no  part  of  this  return  was  admis- 
sible. The  part  relating  to  Camus  was,  however,  clearly  so ; 
for  it  showed  two  collations  to  that  rectory.  It  was  then 
objected  that  the  remainder  was  not  receivable ;  but  it  was 
answered  that  the  whole  was  one  official  act,  and  the  jury 
might  look  at  the  whole  in  order  to  .explain  and  authenticate 
the  part  relating  to  Camus.  And  we  think  this  was  rightly 
done.  The  value  of  the  return  as  an  accurate  document 
must  depend  upon  looking  at  the  whole  of  it ;  and  the  con- 
text shows  that  the  term  collation  "  was  used  in  its  proper 
sense. 

*  The  ninth  exception  stands  on  precisely  the  same  *  670 
footing. 

The  tenth  was  somewhat  different. 

A  First  Fruits'  writ  of  the  38  George  3  was  offered, 
directed  to  the  bishop  of  Derry,  by  which  the  King  requires 
to  be  certified  what  deans,  &c.,  rectors  and  vicars,  have  been 
admitted,  instituted,  collated,  or  inducted  to  dignities,  bene- 
fices, &c.,  and  by  what  names,  together  with  the  day  and  year 
of  the  institution  or  collation  of  each,  and  the  county  where 
the  dignities,  &c.,  are  situate  ;  and  the  command  of  the  writ 
was,  that  the  bishop,  having  searched  his  registry  and  archives 
touching  the  premises,  whatever  he  should  then  find  he  should 
return  into  the  Court  of  Exchequer  on  parchment,  reduced 
into  proper  form,  without  any  omission  whatever. 

The  return  by  the  bishop  was,  that  having  searched  the 
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registry  of  Derry,  and  the  archives  thereof,  he  found  "  all 
whose  names  are  in  the  schedule  written  to  have  been  col- 
lated and  instituted ;  "  and  the  schedule  stated  seven  colla- 
tions to  different  livings  (one  to  Camus,  and  that  was  said  to 
have  been  made  on  the  2d  of  June,  1797,  in  the  room  of  a 
former  incumbent,  who  held  the  same  for  ten  years  and 
twenty-seven  days  from  the  5th  of  May,  1787,  and  vacated 
the  same  by  resignation  on  or  about  the  2d  June  aforesaid)  ; 
and  similar  statements  were  made  as  to  the  others  ;  and  the 
objection  to  this  return  was  the  same  as  to  the  others,  with 
this  addition,  that  the  former  state  of  the  living  was  not 
inquired  into  by  the  writ,  and  therefore  that  part  of  the 
return  was  not  an  authentic  official  act  pursuant  to  the  writ, 
and  so  was  inadmissible  ;  that  it  was  a  very  material  part,  as 
it  showed  the  collation  to  have  been  made  immediately  after 
the  vacancy,  and  consequently  that  it  was  not  made  by  lapse, 
but  pleno  jure ;  and  it  was  argued  that  as  the  Court  ad- 
mitted the  whole  of  the  return,  and  held  that  the  whole 
ought  to  be  taken  into  consideration  by  the  jury,  the  ruling 
was  erroneous. 

Supposing  that  the  Judges  had  held  these  parts  of 
*  671  the  *  return,  as  to  the  former  state  of  the  living  to  be 
admissible  as  proof  of  the  truth  of  those  facts  (which 
it  does  not  appear  that  they  did),  it  is  enough  to  state  that 
we  think  that  the  answers  of  the  bishop  in  this  respect  were 
within  the  scope  of  the  inquiry  of  the  writ ;  for  it  asks  for 
what  is  contained  in  the  registry  and  archives,  and  it  is  to  be 
inferred  from  the  return  that  all  the  matters  therein  stated 
were  in  the  registry  and  archives.  This  exception  was  there- 
fore properly  overruled. 

The  eleventh  exception  stands  on  precisely  the  same  foot- 
ing as  the  tenth. 

The  twelfth  was  an  exception  to  the  receipt  of  the  original 
collation,  produced  from  the  registry  of  Derry,  of  Thomas 
Richardson  to  the  living  of  Camus,  dated  23d  June,  1841, 
and  made  pleno  jure. 

No  valid  objection  can  certainly  be  made  to  this  part  of  the 
evidence.    The  original  document  was  produced,  and  was 
the  best  evidence  of  it,  and  proved  an  act  of  possession  of  the 
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advowson  on  the  part  of  the  bishop,  and  was  consequently 
evidence  on  the  question  of  the  plaintiff's  title. 

I  have,  therefore,  humbly  to  state  to  your  Lordships  that 
the  Judges  are  all  of  opinion  that  none  of  the  exceptions 
ought  to  have  been  allowed. 

July  8. 

Lord  Lyndhurst.  —  My  Lords,  in  moving  the  judgment  in 
this  case,  I  cannot  help  recalling  to  your  recollection  that  you 
were  assisted  in  the  argument  by  the  then  Chief  Justice  of 
the  Common  Pleas,  Sir  Nicholas  Tindal.  We  have  this 
morning  received  information  of  the  death  of  that  most  ex- 
cellent and  eminent  individual.  A  more  upright,  learned, 
and  able  Judge  never  adorned  the  seat  of  justice.  A  more 
able  and  excellent  individual  in  all  the  relations  of  life  never 
existed.  I  should  have  done  injustice  to  my  own  feel- 
ings if  I  had  not  upon  this  occasion  *  paid  this  passing  *  672 
and  very  inadequate  tribute  to  the  memory  of  this 
excellent  and  most  eminent  Judge ;  and  I  am  sure  your 
Lordships  will  excuse  me  in  doing  this  when  you  recollect 
that  I  was  for  several  years  the  colleague  of  the  learned 
Judge,  and  have  during  a  course  of  long  public  life  been 
intimately  connected  with  him,  both  in  public  and  in  pri- 
vate. 

I  pass  from  this  sad  subject  to  the  question  which  is  now 
before  this  House.  I  attended  the  whole  of  this  argument, 
and  had  an  opportunity  of  communicating  with  the  learned 
Judges,  during  the  progress  of  it,  upon  the  various  points 
that  occurred.  I  prepared  the  question  for  the  consideration 
of  the  Judges,  which  was  adopted  by  the  House.  The  opin- 
ion which  has  now  been  given  by  their  Lordships  exhausts 
the  whole  of  this  subject ;  and  I  beg  leave  to  state  that  I 
entirely  concur,  after  much  consideration,  in  the  view  that 
they  have  taken ;  and  I  shall,  therefore,  with  your  Lordships' 
consent,  propose  that  the  judgment  of  the  Court  of  Ex- 
chequer in  Ireland,  affirming  the  judgment  of  the  Court  of 
Common  Pleas  there,  be  affirmed,  and  with  costs. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
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learned  friend  in  the  view  he  takes  of  this  case,  and  my 
mind  goes  along  entirely  (as  it  did  during  the  able  argument 
of  the  counsel  at  the  bar)  with  the  conclusion  to  which  the 
learned  Judges  have  come,  in  the  very  judicious  and  satisfac- 
tory opinion  which  we  have  now  heard,  and  which  conclusion 
I  had,  indeed,  arrived  at  during  the  course  of  the  argument 
at  the  bar. 

.  The  main  error  which  ran  through  the  argument  of  the 
very  learned  and  ingenious  counsel,  who  zealously  defended 
the  claims  of  the  plaintiffs  in  error  against  the  judgment  of 
the  Exchequer  Chamber  and  the  Court  of  Common  Pleas, 
affirmed  in  the  Exchequer  Chamber,  —  the  main  error  really 
was  that  they  seemed  to  confound  the  purpose 
*  673  *  for  which  evidence  was  tendered  and  admitted,  with 
the  admissibility  of  that  evidence.  The  evidence  ten- 
dered to  prove  any  point  may  be  perfectly  inadequate  to 
prove  that  point.  It  may  be  such  that  if  the  learned  Judge 
put  it  to  the  jury,  as  sufficient  proof,  his  direction  to  them 
upon  that  point  might  well  be  a  subject  of  exception.  Yet 
the  same  evidence  might  be  perfectly  well  admitted  and  re- 
ceived for  such  purposes  to  which  it  was  strictly  and  correctly 
applicable. 

Now,  that  applies  to  many  of  the  arguments  that  were 
urged  upon  several  of  those  exceptions ;  it  applies  to  the 
eighth  as  well  as  to  others  of  the  exceptions  in  this  way, 
that,  for  instance,  the  eighth  exception  goes  to  the  admissi- 
bility of  a  document.  Now,  it  was  admissible  past  all  doubt 
as  to  the  living  in  question,  —  Camus.  Then  suppose  that 
admissibility  had  not  opened  the  door  to  receiving  that  docu- 
ment generally  in  the  case,  but  that  it  was  to  be  confined  to 
showing  other  matters  for  which  it  had  not  been  produced, 
or  in  respect  to  which  it  might  not  be  received  in  evidence  ; 
still  if  the  document  is  to  be  received  in  evidence  as  to  Camus, 
it  is  past  all  doubt,  —  as  the  learned  Judges  have  by  their 
opinion  given  us  to  understand  to  be  their  view,  and  justly, 
—  it  is  past  all  doubt  that  the  whole  matter  might  well  go 
before  the  jurors  in  order  to  make  up  their  minds  upon  its 
effect  after  the  evidence  should  be  so  received.  Here,  again, 
is  to  a  certain  degree  the  same  error  of  confounding  the  use 
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to  be  made  of  the  evidence,  or  its  applicability  to  the  pur- 
poses for  which  it  is  produced,  with  the  admissibility  of  the 
evidence  itself.  Suppose  that  in  a  cause  at  Nisi  Prius  the 
defendant  produces  a  letter  under  my  hand;  that  letter  is  re- 
ceived in  evidence,  though  it  may  be  very  true  it  does  not 
prove  the  fact,  for  which  purpose  the  defendant  put  it  in.  If 
the  Judge  refuses  to  receive  it,  his  direction  is  liable  to  be 
excepted  against  for  that  refusal.  If  he  receives  and  states 
erroneously  to  the  jury  that  it  proves  the  point  which 
it  *  does  not,  his  direction  is  liable  to  be  excepted  *  674 
against  upon  another  ground.  But  still  it  may  be 
properly  receivable  in  evidence,  though  it  does  not  prove  the 
matter,  to  prove  which  it  was  offered  in  evidence. 

With  respect  to  the  argument  raised  upon  another  part  of 
the  case,  upon  the  trust,  certainly  it  had  escaped  me  that  at 
the  bar  they  ever  made  a  point  upon  that,  though  most  cer- 
tainly they  must  have  done  so,  otherwise  the  learned  Judges 
would  not  have  directed  their  attention  to  it.  It  is  to  be 
considered  that  the  Crown  cannot  be  a  trustee.  It  is  laid 
down  as  one  of  the  first  principles  of  the  prerogative  law  of 
this  country  that  the  Crown  cannot  be  a  trustee  for  any  par- 
ties. So  much  so  is  that  the  law,  that  it  is  laid  down  in 
Comyn's  Digest  (to  show  how  strongly  that  is  the  principle 
of  law)  under  the  head  Roy.  D.,  it  is  laid  down  that  "if  a 
party  is  attainted  of  treason,  the  Crown,  by  the  attainder, 
takes  that  whereof  the  attainted  person  was  trustee,"  but 
how  ?  "  takes  it  not  as  a  trustee,  but  takes  it  discharged  of 
the  trust."    That  is  undoubtedly  the  law. 

I  therefore,  upon  the  whole,  entirely  agree  with  the  view 
of  the  case  which  has  been  given  by  the  learned  Judges  in 
their  very  able  and  satisfactory  opinion ;  and  I  entirely  con- 
cur, therefore,  in  the  view  taken  by  my  noble  and  learned 
friend,  namely,  that  the  judgment  for  the  plaintiffs  in  error 
ought  to  be  affirrbed  ;  that  judgment  ought  to  be  pronounced 
here  for  the  defenc^^^nt  in  error,  which,  of  course,  affirms  the 
decision  substantially  in  favour  of  the  defendant  in  error  by 
the  Exchequer  Chamber,  and  with  costs. 

I  wish  I  could  close  the  subject  without  adverting  to  the 
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most  painful  and  sad  circumstance  to  which  your  Lordships' 
attention  has  been  so  properly  and  so  feelingly  directed  by 
my  noble  and  learned  friend.    A  more  enlightened  Judge 

than  the  great  magistrate  whom  we  have  just  lost,  and 
*  675  a  more  just  Judge,  or  in  private  life,  a  more  *  amiable, 

honourable,  and  virtuous  individual  I  never  knew.  I 
never  had  the  good  fortune  to  be  connected,  as  my  noble  and 
learned  friend  was,  with  him  in  official  life,  but  I  had  the 
great  honour  and  advantage,  which  might  have  been  turned 
to  more  account  by  me,  but  which  I  still  deem  a  high  privi- 
lege, and  which  now  leaves  only  a  painful  recollection,  —  I 
had  the  honour  and  singular  advantage  of  having  been  one 
of  his  pupils  before  I  was  called  to  the  bar,  when  he  was  an 
eminent  special  pleader.  I  cannot  trust  myself  to  say  any 
thing  more. 

jSir  Fitzroy  Kelly.  —  On  behalf  of  the  defendant  in  error  in 
this  case,  I  have  to  ask  your  Lordships  for  a  certificate  of  the 
Speaker  of  this  House  that  the  defendant  had  good  grounds 
for  defending  the  writ  of  error  in  this  case.  Your  Lordships 
are  aware  that  under  the  8th  and  9th  of  Victoria,  c.  51,  pro- 
vision is  made  for  enabling  bishops  who  shall  reasonably  and 
properly  incur  costs  in  respect  of  any  advowson  or  church 
preferment  to  charge  the  living  with  those  costs.  It  is  true 
that  in  this  case  your  Lordships  have  affirmed  this  judgment 
with  costs.  But  I  am  told  that  there  are  still  costs,  com- 
monly known  as  extra  costs,  to  a  very  large  amount  indeed, 
which  have  been  reasonably  and  necessarily  incurred  by  the 
bishop  in  this  case,  beyond  any  which  the  law  will  enable 
him  to  recover  against  the  plaintiffs  in  error.  And  it  is  for 
the  purpose  of  enabling  the  bishop,  under  the  terms  of  this 
Act  of  Parliament,  to  charge  his  see  with  those  costs  that  I 
solicit  at  the  hands  of  your  Lordships  this  certificate. 

Lord  Brougham.  —  That  can  apply  only  to  extra  costs 
between  the  decision  in  the  Court  of  Exchequer  Chamber 
and  the  present  decision ;  we  cannot  certify  to  any  thing 
further. 

[  622  ] 


WILSON  V.  LOVELAND. 


*675 


Sir  Fitzroy  Kelly.  —  The  law  will  give  effect  and  put  a 
proper  interpretation  upon  your  Lordships'  certificate. 
*  All  that  I  ask  of  your  Lordships  is  a  certificate  *  676 
under  the  hands  of  the  Speaker  of  the  House  of 
Lords,  to  the  matter  of  fact  that  there  was  good  ground  for 
defending  such  writ  of  error. 

LoED  Lyndhurst.  —  It  is  perfectly  right  that  the  certificate 
should  be  given. 

Lord  Brougham.  —  Valeat  quantum.  We  give  no  opinion 
as  to  the  extent  to  which  it  operates.  That  will  be  a  ques- 
tion of  law. 

Judgment  affirmed,  with  costs. 


*  WILSON  V.  LOVELAND.  *677 

1846. 


Thomas  Maunsell  Wilson  ....  Plaintiff  in  Error. 
John  Loveland,  Lessee  of  the  Rev. 

J.  W.  FORSTER  


Defendant  in  Error. 


Mectory.    Tithes.    Glehe.  Disappropriation. 

The  3  &  4  Will.  4,  c.  37,  §  134,  empowers  the  Lord  Lieutenant  and  Privy 
Council  in  Ireland  to  "  disappropriate,  disunite,  and  divest  any  rectory, 
vicarage,  tithes,  or  portions  of  tithes,  and  glebes,  or  part  or  parts 
thereof,  from  and  out  of  any  archbishopric,  bishopric,  deanery,  or 
archdeaconry,  dignity,  prebend,  or  canonry,  and  to  unite  every  such 
rectory,  vicarage,  tithes,  or  portions  of  tithes  to  the  vicarages  and 
perpetual  or  other  curacies  of  such  parishes  respectively,  so  that  each 
such  rectory,  vicarage,  tithes,  or  portion  of  tithes,  and  glebes,  or  part 
or  parts  thereof,  shall  with  its  respective  vicarage,  perpetual  or  other 
curacy,  form  a  distinct  parish  or  benefice." 

Held^  that  the  Lord  Lieutenant  and  Privy  Council  have  authority  to  dis- 
appropriate any  part  or  portion  of  the  tithes  of  a  rectory  :  that  the 
word  "rectory"  in  the  statute  must  be  applied  in  its  widest  legal 
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sense,  and  therefore  includes  the  glebe  ;  and  that  an  order  of  dis- 
appropriation of  "  rectory,"  made  by  the  Lord  Lieutenant  and  Privy 
Council,  can  not  be  restricted  to  the  tithe  rent-charge,  unless  on  the 
face  of  the  order  of  disappropriation  such  restriction  is  manifested. 

In  an  order  of  the  Lord  Lieutenant  and  council,  made  under  this  Act, 
there  was  a  statement  of  the  revenues  of  three  rectories  belonging  to  a 
cathedral  treasurership.  The  order  then  went  on  to  say,  "  There  is  a 
further  income  belonging  to  the  said  treasurership,  arising  from  de- 
mised lands,  amounting  to  the  yearly  sum  of  SOI.  6s.  li^Z."  The  glebe- 
lands  which  were  not  in  express  terms  mentioned  in  the  order,  did 
amount  to  nearly  the  sum  thus  stated.  A  small  piece  of  land  called 
the  treasurer's  garden  made  up  the  rest.  After  this  statement  of  the 
revenues,  the  order  went  on  to  disappropriate  "  the  rectories,  together 
with  the  rectorial  tithes  thereunto  belonging,"  in  pursuance  of  the 
power  given  by  the  Act,  but  said  nothing  about  the  glebe. 

Held,  that  the  glebe-lands  were,  under  this  order,  disappropriated  from 
the  treasurership. 

July  10,  13,  1846. 

This  was  an  action  of  ejectment  to  recover  certain  lands 
situate  in  the  parish  of  Emly  Grennan,  in  the  county 
*  .678  and  *  diocese  of  Limerick.  The  Keverend  Thomas 
Quinn,  from  1813  to  the  time  of  his  death,  which  took 
place  in  the  year  1841,  held  the  office  of  the  treasurership  of 
the  cathedral  church  of  St.  Mary's,  Limerick.  This  office 
had  both  spiritual  and  temporal  duties  assigned  to  it.  The 
former  consisted  of  preaching  in  turn  with  other  dignitaries, 
and  the  latter  related  to  the  management  of  the  cathedral 
funds.  The  corpus  of  the  treasurership  consisted  of  the  rec- 
tory of  St.  Patrick,  having  within  it  a  perpetual  curacy,  called 
St.  Patrick,  otherwise  Kilquare,  and  also  of  the  rectories  or 
parishes  of  Cahirvalla  and  Emly  Grennan.  These  several 
rectories  constituted  a  union,  called  the  union  of  St.  Patrick. 

By  an  indenture  of  lease,  bearing  date  the  12th  June,  1813, 
made  between  the  Reverend  T.  Quinn,  of  the  one  part,  and 
the  dean  and  chapter  of  the  cathedral  of  Limerick,  of  the 
other  part,  Quinn  demised  to  the  dean  and  chapter  a  plot  of 
ground  situated  in  the  parish  of  St.  Mary's,  Limerick,  and 
known  by  the  name  of  the  Treasurer's  Garden,  for  a  term  of 
forty  years  from  the  25th  March,  1813,  at  the  rent  of  21.  per 
annum  late,  or  11.  16s.  lid.,  present  Irish  currency. 

By  another  indenture  of  lease,  dated  the  28th  July,  1824, 
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between  the  Keverend  T.  Quinn  of  the  one  part,  and  T.  M. 
Wilson  (the  now  plaintiff  in  error)  of  the  other  part,  Quinn 
demised  to  Wilson  the  glebe  lands  of  the  parish  of  St. 
Patrick  for  the  term  of  twenty-one  years  from  the  25th 
March,  1824,  at  the  yearly  rent  of  25Z.  late,  or  23?.  Is,  M., 
present  Irish  currency. 

By  another  indenture  of  lease,  bearing  date  the  25th  July, 
1835,  made  between  Quinn  of  the  one  part,  and  Wilson  of 
the  other  part,  Quinn  demised  to  Wilson  the  glebe  lands  of 
the  parish  of  Emly  Grennan  (being  the  premises  in  the 
declaration  of  ejectment  mentioned)  from  the  29th  Septem- 
ber, 1834,  at  the  annual  rent  of  55L  7s.  8(i.,  of  the  present 
currency.  Wilson  entered  into  possession  of  the  lands, 
and  Quinn  received  the  rent  under  the  lease  up  to  *the  *  679 
time  of  his  death.  That  event  occurred  on  the  22d  of 
January,  1841,  and  thereupon  the  dignity  of  the  treasurership 
became  void. 

The  bishop  of  Limerick,  in  whom  was  vested  the  patronage 
or  right  of  appointment  to  the  treasurership,  gave,  to  the 
ecclesiastical  commissioners,  notice  in  writing  of  the  vacancy 
of  that  office.  He  did  this  under  the  provisions  of  one  of 
several  statutes  passed  to  regulate  ecclesiastical  preferments 
and  revenues  in  Ireland.  These  statutes  are  fully  referred 
to  in  the  order  in  council  made  by  the  Lord  Lieutenant  soon 
after  the  announcement  of  Mr.  Quinn's  death. 

On  the  20th  February,  1841,  and  while  the  office  or  dignity 
of  the  treasurer  was  still  vacant,  his  Excellency  the  then 
Lord  Lieutenant  of  Ireland,  by  and  with  the  advice  of  the 
Privy  Council,  made  an  order  to  the  following  effect :  — 

"  By  the  Lord  Lieutenant  and  Council  of  Ireland,  Ebrington. 
Whereas,  by  an  Act  of  Parliament  passed  in  the  third  and  fourth  years 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  cap.  37,  en- 
titled, '  An  Act  to  alter  and  amend  the  Laws  relating  to  the  Temporahties 
of  the  Church  in  Ireland,'  it  is  (§  124  (a)  ) ,  amongst  other  things,  enacted, 


(a)  The  preamble  of  that  section  recites,  "  That  whereas  several 
parishes,  or  the  tithes  or  portions  of  tithes,  and  glebes  thereof,  are  ap- 
propriated or  united  to  certain  archbishoprics,  bishoprics,  deaneries, 
archdeaconries,  dignities,  prebends,  or  canouries  ;  and  it  is  expedient  that 
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that  it  shall  and  may  be  lawful  for  the  Lord  Lieutenant,  or  other  chief 
governor  or  governors  of  Ireland,  for  the  time  being,  and  his  Majesty's 
Privy  Coiuncil  there,  in  the  case  of  the  deaneries  of  Down  and 
*  680  Raphoe,  .*  w^hen  and  as  they  may  so  think  fit,  and  in  case  of  any 
and  every  archbishopric  or  other  deanery,  archdeaconry,  dignity, 
prebend,  or  canonry,  by  and  with  the  consent  and  approbation  of  the  arch- 
bishop, bishop,  dean,  dignity,  prebendary  or  canon  thereof,  or  whensoever 
such  archbishopric,  bishopric,  deanery,  archdeaconry,  dignity,  prebend, 
or  canonry  shall  be  void,  to  disappropriate,  disunite,  and  divest  any 
rectory,  vicarage,  tithes,  or  portions  of  tithes,  or  glebes,  or  parts  or  part 
thereof,  from  and  out  of  said  deaneries  of  Down  and  Eaphoe  respectively, 
or  from  and  out  of  any  archbishopric,  bishopric,  and  other  deanery  or  arch- 
deaconry, dignity,  prebend,  or  canonry,  and  to  unite  any  such  rectory, 
vicarage,  tithes,  or  portions  of  tithes,  to  the  vicarages  and  perpetual  or 
other  curacies  of  such  parishes  respectively. 

"  And  whereas  by  another  Act  of  Parliament  passed  in  the  fourth  and 
fifth  years  of  the  reign  of  his  said  late  Majesty,  cap.  90,  entitled  '  An  Act 
to  amend  an  Act  made  in  the  third  and  fourth  years  of  the  reign  of  his 
present  Majesty,  entitled,  an  Act  to  alter  and  amend  the  Laws  relating  to 
the  Temporalities  of  the  Church  of  Ireland,'  it  is,  amongst  other  things, 
enacted,  that  where,  under  the  said  Act,  or  any  other  Act,  any  parish  in 
which  there  shall  be  any  perpetual  curate  endowed,  shall  be  disappropri- 
ated or  disunited  from  any  ecclesiastical  dignity  or  benefice,  such  curate 
shall  immediately  upon  such  disappropriation  or  disunion,  and  by  virtue 
thereof,  be  and  become  rector  or  vicar,  as  the  case  may  be,  of  the  parish 
so  disappropriated  or  disunited,  and  such  perpetual  curacy  shall  merge  in 
the  said  rectory  or  vicarage. 

"  And  whereas  b}'-  a  fy.rther  Act  passed  in  the  third  and  fourth  years 
of  the  reign  of  her  present  Majesty,  cap.  101,  entitled,  '  An  Act  to  amend 
.several  Acts  relating  to  the  Temporalities  of  the  Church  of  Ireland,'  so 
much  of  an  enactment  contained  in  the  Act  of  the  fourth  and  fifth 
*681  years  of  the  reign  of  his  late  Majesty  King  William  the  *  Fourth, 
as  empowers  the  Lord  Lieutenant  and  Council  to  unite  and  annex 
any  parish,  tithes,  or  portions  of  tithes,  or  glebes,  so  as  by  the  said  Act 
disunited,  to  any  neighbouring  rectory,  vicarage,  or  perpetual  curacy,  is 
by  the  said  Act  of  the  third  and  fourth  years  of  her  Majestj^,  declared  to 
be  and  the  same  is  hereby  repealed.    And  it  is  by  the  said  last-mentioned 
Act  enacted,  that  in  lieu  of  uniting  and  annexing  any  parish  tithes,  or 
portions  of  tithes,  or  glebes,  so  disunited,  to  any  neighbouring  rectory, 


the  same  should  be  disappropriated,  disunited,  and  divested  out  of  such 
archbishoprics,  bishoprics,  deaneries,  archdeaconries,  dignities,  prebends, 
or  canonries,  and  vested  in  the  respective  vicars  or  curates  discharging 
the  duties  of  the  i^arishes  in  which  the  said  benefices,  tithes,  or  portions  of 
tithes,  are  respectively  situate,"  and  it  then  proceeds  to  make  the  enact- 
ment embodied  in  the  order. 
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vicarage,  or  perpetual  curacy,  it  shall  be  lawful  for  such  Lord  Lieutenant 
and  Council,  if  they  shall  not  think  fit  to  erect  the  same  into  a  separate 
benefice  or  parish,  to  order  and  direct  that  such  parish,  tithes,  or  portions 
of  tithes,  or  glebes,  so  disunited,  shall  be  transferred  to  the  Ecclesiastical 
Commissioners  for  Ireland,  and  the  right  and  interest  in  and  to  the  same, 
and  all  arrears  thereof,  shall  thereupon  vest  in  the  said  commissioners, 
and  be  by  them  carried  to  the  general  fund  under  their  administration, 
after  making  thereout  such  provision,  if  needed,  for  the  due  performance 
of  the  occasional  duties  of  such  parish  or  place  as  the  said  commissioners 
may  think  fit.  And  whereas  the  treasurership  of  the  cathedral  church  of 
St.  Mary's,  Limerick,  in  the  diocese  of  Limerick,  is  now  vacant,  and  it 
appears  from  the  report  of  the  commissioners  on  ecclesiastical  patronage 
and  revenue,  that  the  corpus  of  said  treasurership  consists  of  the  rectory 
of  St.  Patrick,  having  within  it  a  perpetual  curacy  called  St.  Patrick's, 
alias  Kilquare,  and  the  rectories  of  Cahirvalla  and  Emly  Grennan,  with 
cure  of  souls,  the  said  several  parishes  or  rectories  constituting  the  Union 
called  the  Union  of  St.  Patrick  ;  that  the  revenues  of  said  parishes  or 
rectories  respectively,  under  the  Act  of  the  first  and  second  years  of 
the  reign  of  her  present  Majesty,  cap.  109,  entitled  '  An  Act  to  abolish 
Composition  for  Tithes  in  Ireland,  and  to  substitute  Rent-charges  in  lieu 
thereof,'  are  as  follows,  na,mely  :  — 

*1.  St.  Patrick's  Rectory  rent-charge  .    .    .    .£256    3    0  *  682 

2.  Cahirvalla  Rectory  rent-charge  157  10  0 

3.  Emly  Grennan  Rectory  rent-charge    .    .    .    112  10  0 


£526    3  0 

That  there  is  a  further  income  belonging  to  the 
said  treasurership  arising  from  demised  lands, 
amounting  to  the  yearly  sum  of  £80    6  Is^ 

"Now  we,  the  Lord  Lieutenant  and  Privy  Council,  having  maturely 
considered  the  circumstances  of  the  said  treasurership  of  St.  Mary's, 
Limerick,  and  the  last  mode  for  providing  for  the  interest  and  convenience 
of  the  said  several  parishes  or  rectories  forming  the  corps  thereof,  do 
hereby,  in  pursuance  of  the  powers  vested  in  us  by  the  said  hereinbefore 
first  recited  Acts,  order  and  direct  that  the  said  parishes  or  rectories  of 
St.  Patrick,  together  with  the  rectorial  tithes  thereunto  belonging,  be, 
and  the  same  are  hereby  disappropriated,  disunited,  and  divested  from 
and  out  of  the  said  treasurership  of  St.  Mary,  Limerick,  and  united  to 
the  said  perpetual  curacy  of  St.  Patrick,  alias  Kilquare,  erected  as  afore- 
said within  the  said  parish  or  rectory  of  St.  Patrick. 

' '  And  we  do  hereby  further  order  and  direct,  in  pursuance  of  the 
hereinbefore  last  recited  Act  of  the  third  and  fourth  years  of  her  present 
Majesty's  reign,  that  the  said  parishes  or  rectories  of  Cahirvalla  and 
Emly  Grennan,  and  the  tithes  thereunto  belonging  respectively,  be,  and 
the  same  are  hereby  disappropriated,  disunited,  and  divested  from  and  out 
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of  the  said  treasurership  of  St.  Mary,  Limerick,  and  transferred  to  the 
Ecclesiastical  Commissioners  for  Ireland.  Given  at  the  Council  Chamber 
in  Dublin,  the  25th  day  of  February,  1841. 

(Signed)  "  Charles  Meath,  Charles  Kildare,  Stephen  Cashel,  John 
RadclifEe,  A.  R.  Blake." 

The  sum  of  80/.,  referred  to  in  the  said  order,  was  com- 
posed of  the  three  rents  reserved  by  the  three  leases  already 
mentioned,  and  of  1/.   16s.  lid.  (present  Irish  currency), 
the  rent  for  the  treasurer's  garden,  demised  to  the  dean  and 
chapter. 

*  683  *  On  the  20th  March,  1841,  the  Rev.  Eobert  Knox 
was  duly  collated  and  installed  into  the  office  of  the 
said  treasurer,  and  discharged  its  duties  until  the  16th  Octo- 
ber in  that  year,  when  he  was  presented  to  the  prebend  of 
Munchin,  in  the  diocese  of  Limerick,  and  the  office  of  the 
treasurership  thereby  being  void.  Notice  of  the  vacancy  was 
duly  given  to  the  bishop  and  the  ecclesiastical  commissioners, 
on  the  19th  of  October,  1841.  On  the  19th  March,  1842,  the 
Rev.  James  William  Forster,  the  lessor  of  the  defendant  in 
error,  was  installed  into  the  said  office  under  the  appoint- 
ment of  the  bishop. 

On  the  29th  September,  1842,  the  sum  of  55/.  7s.  8^d. 
being  one  year's  rent  arising  after  the  appointment  of  Mr. 
Forster,  became  due  under  the  lease  of  25th  July,  1835,  and 
that  sum  was  on  the  part  of  Mr.  Forster  demanded  from  the 
plaintiff  in  error,  but  he  refused  to  pay  it,  on  the  ground  that 
by  the  order  of  the  25th  February,  1841,  the  lands  of  Emly 
Grennan  had  been  disappropriated  and  disunited  from  the 
said  treasurership  and  transferred  to  the  ecclesiastical  com- 
missioners, and  that  therefore  Mr.  Forster  had  not,  as  tliQ 
treasurer,  any  right  to  the  rent  reserved  under  that  lease. 
Mr.  Forster  thereupon  brought  an  action  of  ejectment.  The 
cause  was  tried  before  Mr.  Justice  Jackson,  at  the  spring 
assizes  for  Limerick,  in  1843,  and  a  special  verdict  was  re- 
turned, finding  all  the  facts  already  stated  subject  to  the 
opinion  of  the  Court  on  the  law  as  applicable  to  them.  The 
cause  was  afterwards  argued  in  the  Court  of  Exchequer, 
upon  two  points,  first,  whether  the  statutes  gave  to  the  com- 
missioners the  power  to  disannex  a  part  or  portion  of  the 
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treasurership,  and,  secondly,  whether  they  had,  by  the  terms 
of  the  order,  disannexed  the  rent-charges  alone.  Judgment 
was  given  for  the  plamtiff  in  the  ejectment,  (a)  Mr.  Wilson 
thereupon  brought  a  writ  of  error  in  the  Court  of  Exchequer 
Chamber,  where  the  cause  came  on  for  argument,  on  the 
13th  November,  1844,  and  the  Court  (Mr.  Justice 
Crampton  dissenting  *on  both  points)  affirmed  the  *  684 
judgment.  (5)  Mr.  Wilson  then  brought  a  writ  of 
error  to  this  House. 

Sir  F.  Kelly  and  Mr.  Barstow^  for  the  plaintiff  in  error.  — 
The  special  verdict  shows  that  in  fact  the  lands  for  which  the 
ejectment  is  brought,  are  the  glebe  lands  of  the  rectory  of 
Emly  Grennan.  The  point  to  be  decided  on  that  finding,  is 
whether  those  lands  did  or  did  not  pass  under  the  word  rec- 
tory in  the  order  of  the  Lord  Lieutenant  and  the  Privy 
Council.  It  is  submitted  that  they  did  pass,  and  were  thereby 
completely  disannexed  from  the  treasurership  and  annexed 
to  the  newly  created  benefice. 

The  first  question  that  arises,  is  whether  the  Lord  Lieuten- 
ant and  the  Privy  Council  had  power,  under  the  statutes  re- 
cited in  their  order,  to  disannex  and  disappropriate  merely  a 
part  or  portion  of  the  income  of  the  treasurership,  and  to 
leave  the  rest  as  before.  Looking  to  the  intention  and  to  the 
very  expressions  of  the  Acts,  it  is  clear  that  the  Lord  Lieu- 
tenant and  Council  did  not  possess  such  a  power.  The  124th 
section  of  the  3  &  4  Will.  4,  c.  37,  is  that  on  which  this  ques- 
tion, as  to  the  power  of  the  Lord  Lieutenant  and  Privy 
Council  depends.  In  both  the  preamble  and  the  enacting 
part  of  that  section  tithes  and  portions  of  tithes,  and  glebes 
of  parishes  "  are  spoken  of ;  and  in  the  preamble  it  is  recited 
that  many  of  them  are  annexed  to  dignities,"  a  description 
that  is  fully  answered  by  the  treasurership  of  this  cathedral 
church.  In  the  enacting  part,  the  Lord  Lieutenant  and 
Privy  Council  are  authorized  to  "  disappropriate,  disunite, 
and  divest  any  rectory,  vicarage,  tithes,  or  portions  of  tithes, 

(a)  Loveland  v.  Wilson,  7  Ir.  Law  Rep.  197. 
(h)  Wilson  V.  Loveland,  7  Ir.  Law  Rep.  231. 
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and  glebes,  or  part  or  parts  thereof,  from  and  out  of  any  dig- 
nity, &c.,  and  to  unite  any  such  rectory,  vicarage,  tithes,  or 
portions  of  tithes,  to'  the  vicarage  and  perpetual  or  other 
curacies  of  such  parishes  respectively."  "  Portions  of  tithes, 
or  part  or  parts  thereof"  cannot  here  mean  portions  of  such 
tithes  as  belong  to  a  rectory,  but  the  whole  of  what  belongs 

to  it,  whether  that  may  consist  of  tithes  or  of  portions 
*  685   of  *  tithes :  all  that  is  attached  to  a  rectory  must  be 

disannexed  with  it.  It  will  be  contended  on  the  other 
side  that  the  Lord  Lieutenant  had  power  to  disannex  parts 
of  the  profits  of  a  rectory,  and  that  these  words  do  not  mean 
all  the  profits  of  a  rectory ;  but  no  other  meaning  would  be 
reasonable.  Particular  persons  may,  under  particular  circum- 
stances, possess  portions  of  the  tithes  of  a  parish,  indepen- 
dently of  the  rectory,  and  these  words  would  exactly  meet 
such  a  contingency,  and  were  introduced  into  the  Act  for 
that  purpose.  Again,  it  is  impossible  to  say  that  the  Act 
meant  to  ajjply  merely  to  what  is,  in  ecclesiastical  language, 
a  rectory ;  it  meant  the  profits  of  the  rectory  ;  for  the  whole 
purpose  of  the  Act  was,  not  to  divide  rectories  and  curacies, 
and  change  their  extent  and  limits,  and  the  duties  of  the 
rectors  and  curates,  but  to  arrange  the  profits  of  them  in  such 
a  manner  as  to  augment  the  incomes  of  the  poorer  livings. 
It  is  clear,  therefore,  considering  the  intentions  of  the  legis- 
lature in  passing  this  Act,  that  the  power  to  disunite  and  to 
appropriate  anew  the  profits  of  a  living  was  specifically  that 
which  was  intended  to  be  given  to  the  Lord  Lieutenant  and 
Privy  Council. 

Then  comes  the  question  whether  they  have  disannexed 
the  rent-charges,  but  left  the  glebe  lands  as  before  ?  This 
question  depends  on  the  construction  of  the  order  itself,  and 
must  be  answered  in  the  negative.  They  intended  that  all 
the  profits  of  the  rectory,  glebe  lands  as  well  as  rent-charges, 
should  pass.  The  operative  part  of  the  order  is,  that  the 
parishes  or  rectories  of  St.  Patrick's  and  the  rectorial  tithes 
thereunto  belonging,  and  the  parishes  and  rectories  of  Cahir- 
valla  and  Emly  Grennan,  and  the  rectorial  tithes  thereunto 
belonging  respectively,  be  divested  from  and  out  of  the  treas- 
urership,  and  transferred  to  the  ecclesiastical  commissioners." 
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It  will  be  contended  on  the  other  side  that  nothing  will  pass 
here  beyond  the  tithes,  or  that  rent-charge  which  is  now  by- 
statute  substituted  for  them.  But  it  is  settled  law  that  '\by 
the  grant  of  a  rectory,  will  pass  the  house,  the  glebe, 
*  the  tithes,  and  offerings  belonging  to  it :  "  Sheppard's  *  686 
Touchstone  ;  (a)  and  in  this  order  in  council  the  word 
"  rectories  "  was  used  in  its  largest  and  most  unrestricted 
legal  meaning.  It  is  clear,  therefore,  that  this  part  of  the 
income  would  pass,  if  there  was  nothing  to  control  the  legal 
meaning  of  the  words  employed.  There  is  nothing  here  to 
control  that  meaning.  On  the  contrary,  there  is  every  thing 
to  make  it  applicable.  The  order  states  the  revenues  to  be 
dealt  with,  and  among  them  states  the  further  income  arising 
from  the  demised  lands,  and  the  special  verdict  finds  the  fact 
that  among  the  demised  lands  from  which  this  further  income 
was  derived,  there  were  these  very  glebe  lands.  There  was 
no  intention  on  the  part  of  the  Lord  Lieutenant  and  Privy 
Council  to  restrict  this  grant.  If  there  had  been,  they  would 
have  known  how  to  express  such  an  intention.  Every  thing 
existed  in  this  case  to  bring  it  within  the  intention  of  the  leg- 
islature, which  was  that  of  better  providing  for  the  mainten- 
ance of  ministers  who  had  active  duties  to  perform,  and  whose 
stipends  were  insufficient.  Here  was  a  parish,  with  a  cure  of 
souls,  insufficiently  provided  for.  The  words  "  parishes,  rec- 
tories, and  rectorial  tithes,"  used  in  the  order,  do  not  justify 
the  argument  that  nothing  else  but  what  will  come  under  the 
most  limited  meaning  of  those  words  was  intended  to  pass. 
The  use  of  the  words  rectorial  tithes  was  a  mere  redundancy 
of  expression,  and  cannot  affect  the  plain  intention  of  the 
,order,  which  was  to  pass  the  revenues  of  the  rectories  in 
question,  by  passing  the  rectories  themselves.  Here  the 
order  states  the  things  on  which  it  is  to  operate,  and  operates 
on  all.  In  Mahie's  Case,  (5)  Lord  Hobart  says,  "  If  I  let 
my  rectory,  excepting  my  glebe,  the  exception  is  void ;  for  no 
rectory  may  be  without  glebe  :  he  may  except  parcel  of  the 
glebe  and  goods,  but  in  pleading  the  lease  of  a  rectory, 
this  shall  be  *  taken  for  the  whole  rectory,  and  not   *  687 


(a)  Ch.  v.,  p.  93. 


(b)  Winch's  Rep.  23. 
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for  parcel."  That  principle  is  decisive  here.  The  expres- 
sion is  not  only  large  enough  to  pass  the  whole,  but  if  any 
exception  is  to  be  established,  it  must  be  distinctly  expressed 
to  be  so.  Th'at  has  not  been  shown  to  be  the  case  here  ;  the 
general  rule  will  therefore  prevail,  and  the  judgment  of  the 
Court  below  must  be  reversed. 

Mr.  Wakefield  and  Mr.  U.  T.  Hurhtone^  for  the  defendant 
in  error.  —  The  order  in  council  does  not  pass  the  lands, 
which  are  the  subject  of  this  ejectment.  In  the  first  place, 
the  Lord  Lieutenant  and  Privy  Council  had  no  power  per- 
manently to  disannex  them  from  the  treasurership.  If  the 
statute  is  carefully  examined,  it  will  be  seen  that  the  power 
is  to  disannex,  whenever  any  of  the  dignities  mentioned  in 
the  Act  shall  be  void.  The  Lord  Lieutenant  and  Privy 
Council  are  from  time  to  time  to  exercise  their  discretion 
in  the  matter ;  and  for  this  reason  it  is  that  the  bishop,  on 
occasion  of  each  vacancy  in  the  treasurership,  gives  notice 
to  the  ecclesiastical  commissioners.  The  124th  section  of  the 
statute  itself,  shows  that  the  annexation  is  not  necessarily  to 
be  permanent,  for  it  expressly  provides  that  whenever  the  net 
income  of  the  benefice  erected  shall  exceed  200?.,  the  aug- 
mentation, or  the  portion  thereof  whereby  it  exceeds  that 
sum,  shall  cease  and  determine.  So  that  it  is  plain  that  the 
Lord  Lieutenant  and  the  Privy  Council  did  not  possess  the 
power  to  disannex  in  perpetuity  the  revenues  of  the  treasur- 
ership. 

But  further,  it  is  contended  that  the  Lord  Lieutenant  and 
Privy  Council  had  power  to  disannex  part  of  the  profits  of  a 
rectory,  and  to  leave  the  rest  as  before,  and  that  such  wag 
their  intention  in  the  present  case.  The  words,  "  portions  of 
tithes,  and  part  or  parts  thereof,"  in  the  124th  section,  do  not 
bear  the  restricted  and  technical  meaning  sought  to  be  put 

on  them  by  the  other  side.    They  mean  portions  or 
*  688   parts  of  the  tithes  in  the  ordinary  *  sense  of  that  term, 

and  the  Lord  Lieutenant  and  Privy  Council  might, 
under  this  provision  in  the  statute,  have  disannexed  a  third, 
or  a  half,  or  any  part  of  the  tithes,  and  the  order  would  not, 
on  that  account,  have  been  objectionable. 
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[The  Lord  Chancellor.  —  We  think  that  there  is  no  doubt 
as  to  the  power  of  the  Lord  Lieutenant  and  Privy  Council  to 
disannex  any  part  or  parts  of  the  profits  of  a  rectory.  The 
only  question,  therefore,  is,  whether  that  was  their  intention 
in  making  this  order?] 

It  is  contended  that  that  question  must  be  answered  in 
the  affirmative.    The  words  of  the  order  transfer  only  the 

parishes  and  rectories,  with  the  rectorial  tithes."  These 
words  will  not  pass  the  demised  lands.  It  is  not  the  same 
as  if  the  word  rectory  alone  had  been  used,  for  then  it  might 
have  been  contended,  under  the  authority  of  the  dictum  in 
Sheppard's  Touchstone,  that  every  thing  connected  with  the 
rectory  passed.  But  here  other  words  are  used  ;  specific  and 
not  general  expressions  are  employed  in  the  order,  and  a 
strict  legal  meaning  must  be  given  to  them.  If  part  of  the 
lands  demised  must  necessarily  be  included  in  this  order, 
the  whole  of  the  lands  demised  must  be  included  in  it,  for 
there  is  but  one  general  reference  to  them  ;  but  part  of  them 
consisted  of  the  treasurer's  garden,  which  it  is  not  attempted 
to  say  passed  under  the  order.  Then  how  is  the  distinction  to 
be  made  as  to  what  demised  lands  did  or  did  not  pass  ?  It 
was  the  intention  of  the  Lord  Lieutenant  and  Privy  Council 
to  transfer  the  rectorial  tithes  alone  to  the  ecclesiastical  com- 
missioners, and  to  leave  the  rents  arising  from  the  glebe 
lands  to  the  treasurer.  This  must  have  been  the  inten- 
tion, since  it  would  have  been  unjust  to  leave  the  duties  of 
the  office  of  treasurer  to  be  performed,  and  yet  to  strip  that 
office  of  almost  all  its  income.  No  such  intention  was  mani- 
fested by  the  Lord  Lieutenant  and  Privy  Council.  It  could 
not  have  been  entertained  ;  or  if  it  had,  the  expression 
of  it  was  easy,  and  no  expression  *  to  that  effect  can  *  689 
be  found.  The  question  therefore  becomes  purely  a 
question  of  the  construction  to  be  put  upon  the  words  actu- 
ally used.  Now  it  is  plain  that  those  words  have  more  than 
one  meaning  ;  and  if  they  do  not  necessarily  bear  the  meaning 
which  deprives  the  present  possessor  of  his  existing  rights, 
the  law  will  not,  by  mere  implication,  assign  that  meaning  to 
them.    It  may  be  true,  as  a  rule,  that  the  word  rectory  will 
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pass  the  glebe  ;  but  that  rule  will  not  apply  to  a  case  where 
the  several  means  of  income  are  specifically  enumerated,  and 
then  some  alone  of  them  are  disposed  of.    The  word  rectories 
is,  throughout,  united  with  the  word  parishes  in  the  operative 
part  of  the  order,  and  must  be  construed  as  synonymous  with 
that  word,  and  must  therefore  be  taken  to  mean  the  districts 
which  are  to  be  taken  from  the  treasurership,  and  annexed  to 
the  perpetual  curacy.    And  there  is  the  greater  reason  for 
giving  this  signification  to  it,  because,  if  construed  in  its  more 
technical  and  comprehensive  meaning,  the  separate  and  ex- 
press grant  of  "  the  rectorial  tithes  thereto  belonging  "  would 
be  idle  and*superfluous ;  for  these  words  would,  upon  the 
construction  contended  for  on  the  other  side,  be  already  in- 
ckided  in  the  word  "  rectories."     The  word  rectories  will 
be  sufficiently  satisfied  by  assigning  to  it  the  meaning  of  the 
territorial  district  and  spiritual' duties  of  the  rectories.  Such 
a  construction  will  get  rid  of  all  the  contradictions  and 
difficulties  that  must  otherwise  beset  the  interpretation  of 
the  order. 

The  Lord  Lieutenant  and  Privy  Council  have  by  their 
conduct  shown  that  they  do  not  mean  to  disannex  all  the 
revenues.  They  had  the  power  to  suspend  the  dignitj^  of 
the  treasurership.    They  have  not  suspended  it. 

[The  Lord  Chancellor.  —  There  is  a  power  to  suspend  it 
as  long  as  the  Lord  Lieutenant  and  Privy  Council  may  think 
fit :  was  there  any  order  for  that  purpose  ?] 

There  was  not ;  and  that  fact  is  relied  on  to  show  the  in- 
tention of  those  who  made  the  order  to  have  been, 
*  690    that  the  dignity  of  the  *  treasurership  should  continue  ; 

and  if  so,  there  could  not  be  any  intention  to  take  away 
all  its  revenues.  Some  provision  must  be  made  for  its  main- 
tenance. The  words  of  the  order  are,  that  the  rectories  shall 
be  disannexed,  together  with  the  rectorial  tithes  thereto  be- 
longing :  none  but  the  rectorial  tithes  can  be  disannexed  by 
such  an  order.  After  these  words,  the  use  of  which  shows 
that  the  word  rectories  was  not  employed  in  its  extensive 
legal  sense,  the  order  goes  on  to  speak  of  the  further  income 
[  634  ] 


WILSON  V.  LOVELAND. 


*690 


belonging  to  the  treasurership.  This  shows  that  the  Lord 
Lieutenant  and  Privy  Council  had  in  view  something  separate 
and  distinct  from  what  had  been  before  described  in  the  order ; 
something  that  was  not  included  in  the  phrase  rectorial  tithes. 
Now  it  is  clear  that  this  new  subject-matter  was  not  distinctly 
and  in  terms  disannexed  from  the  treasurership.  Was  it  in 
any  manner  expressly  dealt  with  ?  Certainly  not.  It  is  de- 
scribed to  exist,  and  then  nothing  further  is  said  about  it. 
It  is  submitted  that  this  is  a  very  strong  circumstance  to  show 
that  the  income  thus  referred  to  was  meant  to  be  allowed  to 
remain  in  its  then  state,  and  to  be  applied  in  the  same  way  as 
before.  It  is  impossible,  after  this  mode  of  treating  this  part 
of  the  income  of  the  treasurership,  to  justify  the  transfer  of 
it  from  the  treasurer  by  the  mere  force  of  implication.  If  the 
glebe  had  been  meant  to  pass,  the  word  glebe  would  have 
been  inserted  in  the  order.  The  glebe  is  wholly  distinct  in 
its  nature  and  qualities  from  rectorial  tithes :  both  had  been 
alluded  to ;  one  description  of  income  alone  was  declared  to  be 
disannexed,  and  the  omission  of  the  other  from  the  operative 
part  of  the  order  shows  very  plainly  that  there  was  a  positive 
intention  to  exclude  it  from  the  operation  of  that  order. 
Such  has  been  the  construction  of  this  order  in  the  Courts 
below,  and  such,  it  is  confidently  submitted,  was  the  right 
construction  of  it. 

July  13. 

*  The  Lord  Chancellor.  —  My  Lords,  this  case  I  *  691 
have  looked  at  with  very  considerable  anxiety,  being 
unable  to  concur  in  the  opinion  of  the  great  majority  of  the 
Judges  of  the  Court  of  Exchequer  in  Ireland,  who  have  had 
it  under  their  consideration.  It  certainly  is  a  case  of  very 
considerable  difficulty ;  and  the  document  on  which  the 
House  is  called  upon  to  put  a  construction  is  so  worded  as 
to  be  very  obscure,  and  to  raise  difficulties  which  are  not  very 
easy  to  surmount.  But  one  thing  is  perfectly  plain  ;  namely, 
that  in  terms  the  order  of  the  Lord  Lieutenant  in  Council 
transfers  the  rectory  to  the  commissioners.  About  that  there 
is  no  dispute.    The  terms  are,  "  and  we  do  hereb}^  further 
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order  and  direct,  in  pursuance  of  the  herein  before  last  re- 
cited Act  of  the  third  and  fourth  years  of  her  present  Majes- 
ty's reign,  that  the  said  parishes  or  rectories  of  Cahirvalla 
and  Emly  Grennan,  and  the  rectorial  tithes  thereunto  be- 
longing respectively,  be,  and  the  same  are,  hereby  disappro- 
priated, disunited,  and  divested  from  and  out  of  the  said 
treasurership  of  St.  Mary's,  Limerick,  and  transferred  to  the 
ecclesiastical  commissioners  of  Ireland." 

We,  therefore,  have  this  order  of  the  Lord  Lieutenant  in 
Council  under  the  authority  of  the  Act  of  Parliament,  which 
enables  that  body  so  to  deal  with  this  ecclesiastical  property, 
disannexing  the  rectory  and  the  rectorial  tithes  thereunto 
belonging  from  the  treasurership  of  St.  Mary's,  Limerick,  and 
transferring  them,  as  they  are  authorized  to  do,  to  the  eccles- 
iastical commissioners  of  Ireland. 

/Then  it  appears  that  the  rectory  in  question  consisted 
not  only  of  the  tithe  rent-charge  which  had  been  created 
under  the  Act  authorizing  it,  but  that  it,  as  might  be  ex- 
pected, consisted  also  of  certain  other  descriptions  of  prop- 
erty ;  viz.,  of  the  glebe  land.  The  glebe  land  being  at  that 
time  under  lease,  nevertheless  constituted,  of  course,  part  of 

the  rectory  ;  and  it  is  said  that  upon  the  construction 
*  692   of  this  document  the  intention  of  the  Lord  *  Lieutenant 

in  Council  is  plain,  and  that  the  effect  of  the  document 
is  only  to  transfer  the  tithes,  or  the  rent-charge  which  stands 
in  the  place  of  the  tithes,  to  the  ecclesiastical  commissioners, 
and  to  leave  the  glebe  as  part  of  the  property  of  the  treasur- 
ership. 

As  we  find  the  term  "  rectory "  used,  which,  beyond  all 
doubt,  would,  unless  it  be  shown  that  it  was  not  used  in 
its  ordinary  sense,  carry  the  glebe  lands  as  part  and  parcel  of 
the  rectory,  those  who  contend  against  that  larger  construc- 
tion must  show  upon  the  face  of  the  instrument  itself  that 
that  was  not  the  intention  of  those  who  were  the  authors  of 
this  instrument,  but  that  their  intention  was  to  divide  the  rec- 
tory and  to  transfer  only  the  rent-charge  to  the  commissioners, 
and  to  leave  the  glebe  as  part  of  the  property  of  the  treasury. 
That  must  not  be  left  as  matter  of  mere  speculation  :  it  must 
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not  be  a  guess  at  what  the  intention  may  have  been  ;  but  the 
intention  must  be  found  upon  the  face  of  the  instrument  itself, 
and  if  that  intention  be  found,  then  I  quite  agree  that  it  is  not 
material  what  the  words  used  are.  Every  word  being  only 
for  the  purpose  of  conveying  some  meaning,  if  the  meaning 
be  clear  and  distinct,  and  it  is  evident  that  those  who  were 
the  authors  of  the  instrument  used  it  in  a  particular  sense,  or 
with  a  view  to  a  particular  description,  then  no  doubt  that 
intention  appearing  on  the  face  of  the  instrument  will  prevail, 
though  terms  not  perfectly  appropriate  have  been  used  to  carry 
that  intention  into  effect.  But  that  must  be  clear,  because 
the  legal  import  of  the  word  being  clear,  it  can  only  be  super- 
seded by  something  which  convinces  the  mind  that  it  was  not 
used  in  its  ordinary  legal  sense  and  import. 

Upon  looking  over  those  parts  of  this  document,  in  which 
that  question  arises,  I  confess  that  although  I  see  evidently  a 
great  deal  of  ambiguity,  and  although  there  is  great  difficulty 
in  explaining  how  some  of  the  expressions  found  their 
way  into  the  instrument,  I  am  very  far  *  indeed  from  *  693 
being  satisfied  that  the  intention  of  the  commissioners 
was  to  use  the  term  "  rectory"  in  that  limited  sense;  namely, 
rectory  with  the  exception  of  the  glebe  lands,  for  that  is  the 
contest  on  the  part  of  those  who  claim  for  the  treasurership 
these  glebe  lands. 

There  are  various  modes  in  which  this  document  may  be 
read.  The  terms  are  :  [his  Lordship  here  read  the  document, 
especially  referring  to  that  part  which  described  the  revenues 
of  the  rectory] .  Then  comes  the  clause  which  I  before  read 
as  applicable  to  the  particular  parish  in  question.  If  the  in- 
tention, which  is  supposed,  really  did  exist  with  respect  to 
the  parish  in  question,  the  same  terms  are  used  with  respect 
to  the  other  parish,  where,  it  appears,  that  there  was  a  per- 
petual curacy,  and  in  that  case,  under  the  provisions  of  the 
Act,  that  perpetual  curacy  ceases  to  be  a  perpetual  curacy, 
and  becomes  a  rectory,  the  rectory  being  transferred  to  some 
other  body,  with  whom  the  Lord  Lieutenant  and  Council 
thought  it  ought  not  to  remain  a  curacy.  The  curacy  be- 
comes a  rectory,  and  we  have  this  singular  intention,  there- 
fore, imputed  to  the  Lord  Lieutenant  and  Council,  that, 
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whereas,  the  rectory  was  intended  to  be  so  dealt  with  by 
them  as  to  be  thrown  into,  and  added  to,  the  perpetual 
curacy,  so  as  to  constitute  a  benefice  which  might  exist  for 
,all  future  time  for  the  benefit  of  the  parish,  they  nevertheless 
intended  that  this  benefice  should  be  deprived  of  the  glebe, 
the  revenue  of  which  constituted  a  part  of  the  80 and  that 
the  glebe  should  remain  in  the  hands  of  the  treasurer.  It  is 
perfectly  plain  that  if  such  was  the  intention  of  the  Lord 
Lieutenant  and  Council,  it  was  within  their  power  to  effect 
that  intention  ;  but  it  would  be  a  singular  arrangement-  for 
them  to  make,  to  deprive  a  benefice,  now  become  a  rectory, 
of  the  possession  of  the  glebe  that  properly  belongs  to  it. 
With  regard  to  the  particular  parish  in  question,  they  had 
not  proposed  at  that  time  to  dispose  of  the  rectory  ;  the  Act, 
therefore,  was  only  operative  for  the  purpose  of  taking 
*  694  it  *  away  and  disannexing  it  from  the  treasurership. 

The  observation,  therefore,  does  not  so  strongly  arise 
on  the  face  of  the  instrument  with  respect  to  this  parish  as  it 
does  with  respect  to  the  parish  which  was  intended  to  be,  and 
by  the  operation  of  the  Act  had  become,  a  rectory,  in  which 
case  one  cannot  well  understand  how  it  could  be  intended  to 
deprive  that  rectory  of  its  glebe. 

I  have  read  all  the  words  of  this  instrument  upon  which 
the  question  arises,  and  I  think,  reading  them  in  that  way,  it 
would  be  very  difficult  to  say  that  there  was  such  an  appar- 
ent intention  declared  by  the  Lord  Lieutenant  and  Council  as 
to  operate  on  the  word  rectory  "so  as  to  deprive  it  of  its 
ordinary  meaning,  and  to  show  that  their  intention  was  to 
leave  the  glebe  producing  part  of  the  SOL  a  year  in  the  hands 
of  the  treasurer. 

There  are  various  ways  in  which  this  may  be  read,  and 
which  would  lead  to  one  conclusion  or  the  other,  either  that 
the  Lord  Lieutenant  and  the  commissioners,  the  authors  of  this 
instrument,  must  have  kpiown  that  this  did  constitute  part  of 
the  rectory  (in  which  case  I  shall  presently  consider  what  the 
consequence  would  be),  or  that  they  were  in  ignorance  of  the 
title  to  the  lands  producing  this  rent,  and  I  will  consider 
what  the  effects  of  that  supposition  would  be  upon  the  con- 
struction to  be  upon  this  instrument. 
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This  instrument  may  be  read  in  this  way  :  it  begins  by 
stating  of  what  the  treasurership  consists  ;  it  says  the  trea- 
surership  consists  of  the  rectory  of  St.  Patrick's  and  two 
other  rectories,  which  are  named.    It  consists,  therefore,  of 
those  three  rectories.    Then  comes  an  enumeration,  not  of 
the  revenues  of  the  treasurership,  but  of  the  revenues  of  three 
parishes  ;  "  the  said  several  parishes  or  rectories  constituting 
an  union  called  St.  Patrick's,  but  the  revenues  of  the  said 
parishes  or  rectories  respectively  under  the  Act  "  (which  is 
the  Act  for  the  abolition  of  tithes),  "  consist  of  a  rent- 
charge,  stating  the  *  amount  derived  out  of  each  of  *  695 
the  three  rectories.    Then  comes  this  passage,  "  There 
is  a  fourth  income  belonging  to  the  treasurership,  arising 
from  the  demised  lands,  amounting  to  the  yearlj^  sum  of  80Z. 
Now,  if  those  demised  lands  had  consisted  altogether  of  glebe 
in  one  or  other  of  those  three  parishes,  I  think  the  natural 
construction  would  be,  although  the  term  is  varied,  that, 
having  before  stated  that  the  property  of  the  treasurership 
consisted  of  the  three  rectories,  the  construction  would  be 
that  it  went  on  to  dispose  of  all  the  property  thus  enumer- 
ated. Having  disposed  of  the  tithe  rent-charge,  which  every- 
body knows  does  not  necessarily  or  usually  constitute  the 
whole  of  the  property  belonging  to  the  rectory,  but  which 
had  been  enumerated  as  part  of  the  property  belonging  to 
the  rectory,  this  further  passage  would  be  an  enumeration  of 
some  other  property  of  the  rectories,  which  rectories  are 
stated  to  constitute  the  income  of  the  treasurership.    It  ap- 
pears there  is  a  small  portion  of  this  which  was  not  attached 
or  belonging  to  any  one  of  the  rectories,  but  is  called  the 
treasurer's  garden,  the  title  of  which  does  not  appear  ;  but 
there  does  not  seem  to  be  any  reason  to  suppose  that  it  was 
part  of  the  glebe  land  of  any  one  of  the  parishes  ;  the  possi- 
bility is,  it  might  have  been  so  ;  I  assume  it  was  not  so  in 
fact.  .  That  undoubtedly  would  show  there  was  some  error, 
because,  if  it  be  construed  in  the  way  I  am  now  suggesting, 
—  namely,  that  this  80L  a  year  arose  from  other  portions  of 
property  belonging  to  the  rectory,  —  it  would  be  inaccurate 
in  having  included  in  that  sum  that  small  portion  called  the 
treasurer's  garden.    Now,  if  that  were  so,  and  if  that  were 
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considered  as  a  mistake,  it  would  only  be  attributing  too  large 
a  sum  to  the  glebe  land  belonging  to  the  rectory ;  then  you 
would  infer  the  authors  of  the  instrument  did  know,  with 
that  exception,  the  history  of  this  property.  What  would 
be  the  inference  from  that  knowledge,  so  inferred  from  what 
we  find  on  the  face  of  the  instrument  ?  It  would  be 
*  696  this,  the  property  of  the  *  treasurership  consists  of  the 
rent-charge  arising  from  the  three  rectories,  and  con- 
sists of  the  land  belonging  to  those  rectories  producing  a 
certain  annual  income,  and  then  the  operative  part  of  the 
instrument  divests  the  rectory  from  the  treasurership  in  one 
case,  annexes  to  it  a  perpetual  curacy,  and  in  the  other 
leaves  it  in  the  hands  of  the  commissioners.  In  that  view 
of  the  order  there  would  be  no  ambiguity,  there  would  be  an 
error  in  stating  the  amount  of  the  glebe  lands  at  80?.,  whereas 
it  was  some  21.  short  of  80?.  But  there  would  be  no  evidence 
on  the  face  of  the  instrument,  on  that  supposition,  to  show 
that  they  intended  to  leave  the  glebe  lands  in  the  hands  of 
the  treasurership,  because,  enumerating  what  the  rectories 
consist  of,  it  would  in  terms  acknowledge  that  they  were 
large  enough  to  carry  the  whole,  and  take  out  of  the  treas- 
urership the  rectory  itself.  The  only  observation,  then, 
which  would  arise  upon  the  face  of  the  instrument  at  all 
would  be  that  it  does  enumerate  the  tithes,  and  does  not 
enumerate  any  thing  else.  It  is  quite  clear  that  amplification 
will  not  operate  to  the  exclusion  of  something  not  expressed, 
if  there  be  terms  found  on  the  face  of  the  instrument  suffi- 
cient to  include  that  which  is  not  enumerated. 

That  would  be  the  result  on  the  inference  that  those  who 
were  the  authors  of  this  instrument  knew  the  state  of  the 
property.  There  is  another  supposition,  which  is  the  more 
probable  of  the  two  ;  namely,  that  they  were  not  aware  of 
the  state  of  the  property,  and  that  for  some  reason  or  other 
they  conceived  that  this  was  property  belonging  to  the  treas- 
urership, and  that  it  was  not  attached  to  the  rectory,  and  did 
not  form  part  of  the  rectory.  What  would  be  the  effect  of 
that  supposition  ?  —  because  one  supposition  or  the  other  you 
must  make.  The  effect  of  that  supposition  would  be  this  ; 
namely,  that  they  have  conveyed  the  rectory,  but  that  they 
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were  not  aware  of  the  extent  of  that  which  they  conveyed  ; 
they  have  conveyed  the  rectory,  and,  of  course,  in 
that  case,  they  could  have  no  *  intention  of  separat-  *  697 
ing  any  thing  belonging  to  the  rectory  from  the  rec- 
tory itself,  because,  being  ignorant  of  w^hat  formed  part  of 
the  rectory,  you  cannot  presume  an  intention  of  separating 
from  the  rectory  that  which,  in  this  view  of  the  case,  they 
did  not  suppose  to  belong  to  it.  That  never  could  be  ad- 
mitted as  a  ground  for  this  construction  of  the  instrument, 
because,  upon  that  supposition,  they  were  ignorant  of  the 
extent  of  what  they  were  doing  ;  but  they  have  used  terms 
ample  and  large  enough  to  convey  the  whole. 

It  is  very  difficult  to  impute  this  intention  to  them,  be- 
cause, first  of  all,  anybody  considering  this  maturely,  as  it  is 
necessary  now  to  consider  it,  must  be  struck  with  the  cir- 
cumstance of  the  three  rectories  having  none  of  them  any 
glebe,  and  not  having  any  thing  but  the  tithe-rent  charge  ; 
but  that  is  the  supposition  which  we  must  make,  if  we 
imagine  that  in  the  words  which  are  used  in  describing  the 
80Z.,  they  were  considering  the  80^.  as  arising  from  other 
property. 

I  am  assuming,  for  the  present  purpose,  that  there  is  suffi- 
cient upon  the  face  of  the  instrument  to  lead  to  the  fair  in- 
ference that  they  imagined  that  to  be  the  case.  I  apprehend 
that  would  be  equally  inoperative  for  the  purpose  of  affecting 
the  meaning  of  the  terms  which  they  have  used.  First  of  all, 
do  the  parties  who  contend  for  this  construction  prove  it  ? 
Can  anybody  be  satisfied  that  that  was  the  case  ?  You  may 
suppose  and  speculate  upon,  and  think  it  more  or  less  prob- 
able ;  but  it  is  impossible  to  say  that,  upon  the  face  of  the 
instrument,  there  is  any  proof  that  they  acted  under  that 
state  of  ignorance.  On  the  face  of  this  instrument  you  mast 
find  the  intention  to  use  the  word  rectory  "  in  a  sense  dif- 
ferent from  that  which  is  the  ordinary  and  legal  sense  ;  and 
not  only  you  do  not  find  any  such  intention  manifest,  but 
when  you  look  at  all  parts  of  this  instrument  for  the  purpose 
of  discovering  what  was  in  the  minds  of  those  who  were  the 
authors  of  it,  you  find  something  of  an  exactly  op- 
posite kind.    I  find  one  supposition  *  in  one  part  and  *  698 
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another  in  another,  and  neither  leading  to  any  certainty, 
or  enabling  us  to  lay  down  a  rule  by  which  it  will  be 
safe  to  depart  from  the  ordinary  and  legal  meaning  of  the 
word  used.  I  agree,  therefore,  with  Mr.  Justice  Crampton, 
in  the  opinion  which  he  formed,  that  we  are  bound  to  con- 
strue this  expression  according  to  its  legal  meaning,  and  that 
there  is  not  sufficient  on  the  face  of  it  to  lead  to  a  conclusion 
that  the  authors  of  it  have  used  it  in  any  other  sense  than 
that  which  was  its  legal  and  natural  meaning. 

I  am,  therefore,  under  the  necessity  of  recommending 
your  Lordships  to  reverse  the  judgment  which  has  been 
pronounced,  and  to  give  judgment  in  favour  of  the  plaintiff 
in  error. 

Lord  Campbell.  —  My  Lords,  I  entirely  concur  with  my 
noble  and  learned  friend,  the  Lord  Chancellor,  in  the  view 
which  he  has  taken  of  this  case.  I  think  that  upon  the  just 
construction  of  the  Act  of  Parliament,  the  Lord  Lieutenant 
and  Council  had  the  power  to  disunite  the  rectory  and  trans- 
fer the  glebe  land,  because  I  think  the  enacting  words  of  the 
statute  are  clear  and  precise,  and  admit  of  no  doubt  that  they 
had  that  power  ;  and  that,  therefore,  the  preamble  cannot 
control  the  words  of  the  enacting  part  of  the  statute. 

This,  therefore,  brings  it  to  a  question  upon  the  construc- 
tion of  the  order.  Now  the  order  contains  words  which  are 
in  themselves  universally  admitted  to  be  abundantly  suffi- 
cient to  carry  the  glebe  land  as  well  as  the  tithes  and  all  the 
temporalities,  therefore  the  onus  lies  on  those  who  limit  the 
operation  of  the  order  to  show  something  else  upon  the  face 
of  the  order  to  cut  down  its  operation.  My  Lords,  I  have 
anxiously  read  the  whole  of  the  order,  and  I  take  the  same 
view  of  it  as  my  noble  and  learned  friend  on  the  woolsack. 
I  think  it  is  really  a  mere  matter  of  conjecture  to  suppose 
that  the  Lord  Lieutenant  and  Council  did  not  mean  to  give 
the  words  which  they  have  employed  their  usual  and  legal 
operation  ;  and  if  I  were  really  to  form  a  conjecture,  I 
*  699  should  most  *  likely  come  to  the  conclusion  that  they 
really  meant  that  the  whole  of  the  rectory,  and  every 
thing  belonging  to  it,  should  be  included. 
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I  cannot  get  out  of  the  dilemma  proposed  by  the  5th  rea- 
son of  the  plaintiff  in  error ;  "  Because  the  Lord  Lieutenant 
and  Privy  Council  in  Ireland  at  the  time  of  making  the  order, 
bearing  date  the  25th  day  of  February,  1841,  either  did  know 
or  did  not  know  that  the  rent  was  derived  out  of  the  glebe 
lands  of  Emly  Grennan.  If  they- did  know  of  this  fact,  they 
must  be  taken  also  to  have  known  that  in  disappropriating 
the  rectory,  the  glebe  lands  belonging  to  the  rectory  passed 
with  it ;  and  if  they  did  not  know  this  fact,  but  supposed 
the  rent  to  arise  out  of  demised  lands,  forming  no  part  of  the 
rectory,  but  other  and  distant  property  belonging  to  the 
treasurership,  then  it  is  clear  that  they  could  not  have  in- 
tended to  except  that  out  of  the  rectory  which  they  did  not 
know  to  be  part  of  it,  and  that  when  they  used  the  word 
'  rectory,'  they  did  so  in  its  full  and  legal  acceptation,  intend- 
ing the  rectory  with  all  its  incidents  to  pass."  I  have  no 
doubt  the  first  branch  of  the  dilemma  is  the  true  one.  The 
Privy  Council  of  Ireland  consists  of  the  Lord  Chancellor  oi 
Ireland  for  the  time  being,  and  the  Judges,  who  very  care- 
fully and  anxiously  consider  such  cases,  and  I  have  no  doubt 
that  at  that  time  there  was  a  very  strict  investigation  into  all 
that  belonged  to  this  rectory  ;  and  that  if  there  had  been  any 
intention  that  the  glebe  land  should  have  been  excepted, 
there  would  have  been  an  express  proviso  of  exception  intro- 
duced into  the  order.  I  come  to  the  conclusion,  therefore, 
notwithstanding  that  in  some  parts  the  order  is  drawn  rather 
in  a  slovenly  form,  that  those  who  drew  this  order  were  per- 
fectly well  aware  that  the  rectory  consisted  not  only  of  the 
rent-charge  but  the  glebe  lands,  and  that  they  intended  that 
the  whole  should  be  transferred  when  they  used  the  word 

rectory,"  which  they  did  in  its  legal  sense,  and  of  which 
they  knew  the  full  meaning. 


Judgment  reversed. 
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*  ROGERS  V.  SPENCE. 


1846. 


Thomas  Rogers 
Thomas  Spence 


Plaintiff  in  Error, 
Defendant  in  Error, 


Assignees  of  Bankrupt.    Trespass.  Pleading. 


A  declaration  in  trespass  stated  a  breaking  and  entering,  damaging  the 
doors,  hinges,  and  locks  ;  spoiling  the  grass  and  fruit-trees  ;  and  ex- 
posing the  plaintiff's  goods  to  sale  on  his  premises  ;  by  means  of 
which,  &c.,  the  plaintiff  was  not  only  disturbed  in  the  possession  of 
his  house,  but  prevented  from  carrying  on  his  business,  and  deprived 
of  the  enjoyment  of  his  goods.  The  defendant  pleaded  that,  before 
the  action  brought,  the  plaintiff  became  a  bankrupt. 

Held,  on  general  demurrer  (affirming  the  judgment  of  the  Court  below), 
that  as  there  were  some  causes  of  action  included  in  the  declara- 
tion which  would  not  pass  to  the  assignees,  the  plea  which  embraced 
the  whole,  and  was  not  addressed  to  any  particular  portion  of  the  dec- 
laration, was  insufficient,  and  bad.^ 


This  was  an  action  of  trespass,  originally  brought  by  Spence 
in  the  Court  of  Exchequer  against  two  defendants,  Rogers 
and  Hennis.  The  question  raised  in  the  present  writ  of  error 
depended  entirely  on  the  form  of  the  pleadings,  as  between 
Spence  and  Rogers. 

The  declaration  in  the  Court  below,  which  was  dated  24th 
October,  1842,  alleged  that  Rogers,  on  the  16th  August,  1842, 
broke  and  entered  the  dwelling-house  and  garden  of  Spence, 
and  made  a  great  noise  and  disturbance  therein,  and  stayed 

1  See  Beckham  v.  Drake,  2  H.  L.  Cas.  579,  affirming  s.  c.  11  M.  &  W. 
315,  which  reversed  s.  c.  8  M.  &  W.  846.  See  also  Comegys  v.  Vasse,  1 
Peters,  193  ;  Sullivan  v.  Bridge,  1  Mass.  511  ;  North  v.  Turner,  9  Serg. 
&  R.  244;  Sommer  v.  Wilt,  4  Serg.  &  R.  19,  28;  O'Donnel  v.  Seybert,  13 
Serg.  &  R.  54;  Addison,  Wrongs  (Eng.  ed.),  716,  717,  744.  As  to  the 
plea,  see  Hodgson  v.  Sidney,  L.  R.  1  Exch.  313. 


July  16,  20,  1846. 
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and  continued  therein  making  such  noise  and  disturb- 
ance for  a  long  space  of  time,  to  wit,  &c.,  *  and  forced  *  701 
and  broke  open,  broke  to  pieces,  and  damaged  divers, 
to  wit,  ten  doors  of  Spence,  of  and  belonging  to  the  said 
dwelling-house  with  the  appurtenances,  and  broke  to  pieces, 
damaged,  and  spoiled  divers,  to  wit,  fifty  locks,  &c.,  of  great 
value,  &c.,  and  trod  down  and  spoiled  the  grass  and  herbage 
of  Spence,  of  great  value,  &c.,  and  tore  up  and  spoiled  the 
fruit-trees  and  shrubs  of  Spence,  of  great  value,  &c.,  and 
seized  the  goods  of  Spence,  to  wit,  of  great  value,  &c.,  and 
wrongfully  exposed  the  same  for  sale,  in  and  upon  the  dwell- 
ing-house of  Spence,  without  the  permission,  license,  or  au- 
thority of  Spence,  whereby,  and  by  means  of  which  several 
premises,  Spence  was  not  only  disturbed,  &c.,  in  the  posses- 
sion of  his  house,  but  prevented  from  carrying  on  his  lawful 
affairs  and  business,  and  deprived  of  the  use  and  enjoyment 
of  his  goods  and  chattels. 

,  Rogers,  by  a  plea  dated  8th  December,  1842,  pleaded  that 
Spence  ought  not  further  to  maintain  his  action,  because, 
heretofore,  and  after  the  11th  November,  1842,  Spence  was  a 
trader,  and  was  indebted  to  Rogers,  and  absented  himself 
from  his  dwelling-house,  and  that  a  fiat  in  bankruptcy  issued 
against  him  upon  the  petition  of  Rogers,  and  that  on  the  3d 
December  he  was  declared  a  bankrupt,  and  that  one  Williani 
Pennell  was  appointed  official  assignee  of  his  estate,  and  ac- 
cepted and  took  upon  himself  the  burden  thereof ;  by  virtue 
of  which  said  appointment  and  acceptance  as  aforesaid,  and 
by  force  of  the  statutes  in  such  case  made  and  provided,  (a) 

(a)  6  Geo.  4,  c.  16,  §  63,  by  which  it  is  enacted,  that  the  commission- 
ers shall  assign  to  the  assignees,  for  the  benefit  of  the  creditors  of  the 
bankrupt,  all  the  present  and  future  personal  estate  of  such  bankrupt, 
wheresover  the  same  may  be  found  or  known. 

Sect.  64.  The  commissioners  shall  convey  to  the  assignees  for  the 
benefit  of  the  creditors  as  aforesaid,  all  lands,  tenements,  and  heredita- 
ments, except  copyholds,  &c.,  to  which  any  bankrupt  is  entitled,  in  any 
of  such  lands,  &c. 

1  &  2  Will.  4,  c.  56.  When  any  person  hath  been  adjudged  a  bank- 
rupt, all  his  personal  estate  and  effects,  present  and  future,  which  by  the 
laws  now  in  force  may  be  assigned  by  commissioners  acting  in  the  execu- 
tion of  a  commission  against  such  bankrupt,  shall  become  actually  vested 
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the  causes  of  action  in  the  declaration  mentioned,  became 
and  were,  and  each  and  every  of  them,  became  and 

*  702   was  absolutely  *  vested  in  and  transferred  to  Pennell, 

as  such  official  assignee,  under  the  said  fiat,  &c.  Ver- 
ification. 

Spence  put  in  a  general  demurrer  to  this  plea,  and  the 
paper  book  stated  the  ground  of  the  demurrer  to  be,  that  the 
declaration  upon  the  face  of  it  disclosed  a  variety  of  causes  of 
action,  which  did  not,  according  to  law,  pass  to  or  vest  in  his 
assignees.  —  Rogers  joined  in  demurrer. 

Judgment  was  given  by  the  Court  of  Exchequer  against 
the  plea,  (a)  and  the  case  was  then  carried  to  the  Exchequer 
Chamber,  where  that  judgment  was  affirmed.  (5) 

Mr,  George  Atkinson^  for  the  plaintiff  in  error.  —  The 
Courts  below  decided  this  case  on  the  authority  of  Clarh  v. 
Calvert.  ((?)  The  true  grounds  of  that  decision  were :  1st, 
That  the  assignees  had  not  interposed  to  divest  the  bankrupt 
of  his  leasehold  interest  (for  want  of  which  averment  the 
plea  was  substantially  defective :  Copeland  v.  Stephens.,  ((i) 
Williams  v.  Bosanquet  (e)  ) ;  and  2dly,  That  no  one  can 
maintain  trespass  quare  elausum  fregit.,  but  he  who  is  in  actual 
possession  of  the  locus  in  quo  when  the  injury  is  done.  This 
latter  ground  alone  affects  the  present  case.    The  case 

*  703   of  Qlarh  v.  Calvert  is,  at  best,  *  one  of  doubtful  au- 

thority, for  the  contemporaneous  reporters  differ  mate- 
rially in  their  statements  of  the  facts,  and,  judging  by  the 
discrepancy  in  the  marginal  notes,  in  their  views  as  to  what 
was  the  legal  effect  of  the  judgment.  But  as  the  judgment 
seems  to  have  been  delivered  after  a  time  taken  to  consider, 
it  must  stand  or  fall  upon  its  own  merits  alone.  Upon  an 
accurate  examination  it  will  be  found  to  be  erroneous.  Lord 
Chief  Justice  Dallas  there  says,  "  This  is  an  action  of  tres- 

in,  and  transferred  to,  the  assignees  or  assignee  for  the  time  being,  by 
virtue  of  their  appointment. 

By  sect.  26,  a  similar  provision  is  made  as  to  real  estate. 

(a)  11  M.  &  W.  191.       .  (&)  13  M.  &  W.  571. 

(c)  3  B.  Moore,  96;  8  Taunt.  742,  s.  c. 

{d)  1  B.  &  Aid.  605.  (e)  3  Moore,  500. 
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pass  for  an  injury  done  to  the  soil,  and  which  no  one  can 
jnaintain  but  he  who  is  in  the  actual  possession  of  it."  If  by 
the  word  "  actual "  here  used,  it  is  meant  that  the  bankrupt 
alone  can  maintain  the  action,  because  he  was  in  possession 
when  the  trespass  was  committed,  and  that  his  assignees  can- 
not maintain  it  because  they  were  not  in  possession  at  the 
time,  the  proposition  is  erroneous  ;  for  it  is  a  familiar  rule  of 
evidence,  that  such  an  action  may  be  supported  by  other  and 
different  possession  than  actual ;  namely,  by  constructive 
possession  :  Starkie  on  Evidence,  and  the  cases  there  col- 
lected ;  the  new  rules,  (h}  If,  therefore,  the  word  actual  " 
was  in  that  judgment  used  in  exclusion  of  constructive  pos- 
session, the  authority  of  OlarJc  v.  Calvert  cannot  be  sustained. 
And  again,  if  evidence  of  constructive  possession  will  support 
such  an  action,  all  idea  of  personal  damage  falls  to  the  ground. 
On  this  demurrer  it  is  sufficient  for  the  plaintiff  in  error  to 
show  that  such  an  action  may  be  maintained  on  a  constructive 
and  statutory  possession,  such  as  exists  here.  A  difficulty  of 
pleading  seems  to  have  suggested  itself  to  the  Court  in 
Olark  V.  Calvert.  But  on  the  4  Edw.  3,  c.  7,  and  on  the  3  & 
4  Will.  4,  c.  42,  the  declaration,  in  the  case  of  executors,  who 
in  principle  may  be  assimilated  to  assignees,  must  be  framed 
on  the  possession  of  the  deceased  person.  But  if  the 
word  *  "  actual "  in  Clark  v.  Calvert  be  used  in  the  *  704 
sense  attributed  to  it,  these  two  statutes  are  mere 
dead  letters  ;  for  the  executors,  not  being  in  actual  possession 
of  the  locus  in  quo  at  the  time  of  the  trespass  committed, 
could  not  maintain  an  action  for  the  injury  done  to  it.  So,  in 
trover  for  the  conversion  of  goods  in  the  time  of  the  bankrupt, 
the  pleadings  are  framed  upon  his  possession.  No  precedent 
is  to  be  found  upon  the  3  &  4  Will.  4,  c.  42  ;  but  it  cannot 
be  denied  but  that  the  declaration  must  be  so  framed.  Upon 
what  principle  is  this  ?  It  is  upon  this  principle  that  the 
executors  are  made  statutor}^  plaintiffs  ;  and  so,  under  the 
6  Geo.  4,  c.  16,  §  63,  the  assignees  are  made  statutory 
plaintiffs. 

(a)  Tit.  Trespass. 

(6)  Reg.-Genl.  Hil.  T.,  4  Will.  4,  "  Trespass,"  §  2. 
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[Lord  Campbell.  —  You  are  assuming  that  the  cause  of 
action  passed  to  the  assignees.] 

These  remarks  are  founded  upon  that  assumption  ;  but  the 
language  of  the  case  of  Clarh  v.  Calvert^  and  the  arguments 
in  the  Courts  below  seemed  to  demand  these  preliminary 
observations. 

What  is  the  cause  of  action  here  ?  It  is  simply  the  break- 
ing and  entering :  the  rest  is  mere  matter  of  aggravation. 
The  whole  fallacy  of  the  arguments  in  the  Courts  below  con- 
sists in  the  supposition  that  other  matters  are  involved  in  this 
issue.  If  there  was  an  attempt  to  apply  the  plea  more  ex- 
tensively, it  would  fail,  or  the  plea  itself  would  be  bad  upon 
demurrer.  The  plaintiff  had,  perhaps,  the  power  to  make 
what  is  here  alleged  as  aggravation  of  the  principal  trespass 
a  distinct  cause  of  action  in  a  separate  count,  and  to  that 
the  defendant  might  have  pleaded  differently.  As  it  now 
stands,  the  defendant  could  have  adopted  no  other  form  of 
pleading  than  that  which  he  has  now  used.  Chamberlain  v. 
Grreenfield^  (^a')  Bennett  y.  Allcott,(^b')  Taylor  Cole^(^c)  Brace^ 
girdle  v.  Orford^  (c?)  Cubitt  v.  Porter^  (e)  Kavanagh  v. 
*  705  *  Grudge  (^)  distinctly  establish  the  proposition  that 
the  breaking  and  entering  is  the  gist  of  the  action, 
and  all  the  rest  of  the  declaration  mere  matter  of  ag- 
gravation, which  could  not  be  pleaded  to,  or  involved  in  the 
issue. 

These  cases  likewise  show,  beyond  all  controversy,  that  if 
the  plaintiff  below  meant  to  rely  upon  any  thing,  prima  faeie^ 
mere  matter  of  aggravation,  as  a  distinct  ground  of  action,  it 
ought  to  be  replied,  or  new  assigned. 

A  chose  in  action  of  this  sort  does  pass  to  the  assignees. 
There  is  no  case  directly  in  point,  but  there  are  numerous 
authorities  affirming  the  principle.  It  is  clear  that  cases 
arising  out  of  contracts  form  a  class  of  that  kind.    But  there 

(a)  3  Wils.  292.  (&)  2  T.  R.  166. 

(c)  3  T.  R.  292.  Id)  2  M.  &  Sel.  77. 

(e)  8  B.  &  C.  257. 

{g)  7  Scott  N.  R.  1025;  see  also  Bush  v.  Parker,  1  Bing.  N.  C.  72  ; 
4  Moore  &  Scott,  588. 
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is  another  class  of  cases  arising  out  of  torts.  Smith  v. 
Coffin  (a)  shows  that  a  right  to  bring  a  real  action  exists 
in  the  assignees.  Mitchell  v.  Hughes^  Hancock  v.  Caffyn^ 
Wright  v.  Fairfield^  Drake  v.  Beckham^  also  showed  that  a 
chose  in  action  in  tort,  as  well  as  in  contract,  is  part  of  the 
personal  estate  of  a  bankrupt  under  the  6  Geo.  4,  c.  16,  §  63, 
and,  as  such,  passes  to  his  assignees.  It  is  scarcely  possible 
to  see  why,  on  principle,  an  action  of  trespass  quare  claumm 
fregit  should  not  range  under  the  former  category  ;  it  is  a 
chose  in  actiofi ;  it  is  personal  estate;  it  is  an  injury  to  the 
land,  which  passes  to  the  assignees  for  the  benefit  of  cred- 
itors. 

[Lord  Campbell.  —  It  is  an  injmy  to  the  possession,  and 
not  to  the  land.] 

No  ;  it  is  an  injury  to  the  land,  of  which  possession  is  evi- 
dence of  title  ;  for  an  injury  to  possession  (if  there  could  be 
such  a  thing),  the  form  of  remedy  would  be  case,  and  not 
trespass.  The  pleas  of  right  of  way,  leave  and  license,  Stat- 
ute of  Limitations,  and  the  like,  show  that  it  is  an  injury 
to  something  real  and  substantial,  and  not  to  a  thing  incor- 
poreal. 

*  The  spirit  in  which  the  bankrupt  laws  have  been  *  T06 
construed  shows  that  this  is  an  action  which  will 
pass  to  the  assignees.  What  would  be  the  consequence  if  it 
would  not  pass  ?  Suppose  an  injury  of  this  sort,  and  the 
value  of  the  property  depreciated  one  half;  the  assignees 
would  thereby  receive  the  property  of  the  bankrupt  much 
deteriorated  in  value.  Ought  they  not,  under  such  circum- 
stances, to  be  entitled  to  maintain  an  action  ? 

In  Hancock  v.  Caffyn^  (5)  Lord  Chief  Justice  Tindal 
said  :  (c)  The  next  objection  is,  that  the  right  of  action,  in 
the  present  instance,  if  any  exists,  is  not  of  a  nature  to  pass 
to  the  assignees.  Undoubtedly  there  is  a  large  class  of  ac- 
tions in  which  the  assignees  of  a  bankrupt  cannot  put  the 


(a)  2  H.  Black.  451. 

(c)  1  Moore  &  Scott,  533. 


(6)  1  Moore  &  Scott,  521. 
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law  in  force.  Rights  of  action  for  injuries  to  the  person  of  a 
bankrupt  do  not  form  the  subject-matter  of  the  assignment 
contemplated  :  neither  does  a  right  of  action  for  slander,  or 
for  a  libel,  pass  by  the  assignment.  But  it  seems  to  me  that 
we  should  be  giving  a  very  inadequate  interpretation  to  the 
words  of  the  Statute  6  Geo.  4,  c.  16,  if  we  were  to  hold  that 
the  assignees  cannot  maintain  an  action  for  a  wrongful  dete- 
rioration in  value  of  property  coming  to  them  by  assignment ; " 
and  he  afterwards  added  :  "  When  the  assignment  is  to  be  of 
all  the  personal  estate  of  the  bankrupt,  why  are  the  assignees 
to  be  precluded  from  the  right  to  recover  compensation  for  an 
act  whereby  the  property  of  a  bankrupt  has  come  to  their 
hands  in  a  less  valuable  condition  than  it  otherwise  would 
have  done  ?  The  case  of  executors  is  analogous."  If  the 
bankrupt  here  had  died,  his  executors  would  have  been 
entitled  to  sue  for  the  injury  which  his  real  estate  had 
suffered. 

[Lord  Campbell.  —  Assuming  that  the  breaking  is  the 
gist  of  the  action,  how  does  it  appear  that  the  property  was 
injured  ?  The  bankrupt  can  maintain  the  action,  because 
his  possession  was  disturbed.] 

*  707  The  right  of  *  action  vests,  because  the  land  has 
been  injured  by  the  trespass. 
Then  it  is  said  on  the  other  side  that  the  plea  is  bad, 
because  it  does  not  state  that  the  real  estate,  on  which  the 
injury  was  committed,  did  pass  to  the  assignees  of  the  bank- 
rupt. Bat  if  the  construction  put  by  the  defendant  below 
on  Bschham  v.  Brake  and  Smith  v.  Coffin  is  correct,  it  is  im- 
material whether  the  real  estate  did  pass  or  not,  or  whether 
the  bankrupt  parted  with  it  or  not.  Beckham  v.  Brake  pro- 
ceeded on  the  ground  that  the  contract  remained  with  the 
bankrupt,  and  that  the  chose  in  action^  or  the  right  to  recover 
damages  for  the  breach  of  that  contract,  did  pass  to  the  as- 
signees. So,  in  Smith  v.  Ooffin^  it  was  said  in  argument  that 
a  right  to  a  real  action  could  not,  in  the  language  of  the  13 
Eliz.,  c.  7,  be  "departed  with"  by  the  bankrupt;  but  the 
Court  held  that  it  could,  and  that  it  was  of  a  descendible 
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quality.  Suppose  the  bankrupt  here  had  sold  the  estate  to  a 
third  person  for  a  valuable  consideration,  if  that  case  is  still 
law,  as  it  is  a  principle  of  law  that  a  chose  in  action  is  not 
assignable,  the  right  to  maintain  this  action  must  have  re- 
mained in  the  bankrupt  till  the  appointment  of  his  assignees. 
In  Comyn's  Digest,  (<^)  it  is  said  :  "  So,  if  a  man  takes  the 
goods  of  B.,  who  afterwards  grants  them  to  another,  yet  B., 
after  the  grant,  may  have  an  action  for  the  taking."  In 
terms,  that  dictum  applies  only  to  personal  property,  but  it  is 
equally  applicable  to  real  property,  for  a  chose  in  action  once 
vested  can  never  be  divested. 

In  the  Court  below  Mr.  Baron  Alderson  asked  whether 
there  were  any  damages  here  which  the  bankrupt  could  re- 
cover, and  the  assignees  could  not.  That  question  supposed 
something  of  an  entirely  personal  nature  in  the  declaration, 
which  w^ould  not  give  the  right  to  the  assignees  to  ask  for 
damages  at  all.  But  the  test  thus  proposed  is  fallacious, 
since,  according  to  the  form  of  the  declaration,  the 
*  breaking  and  entering  constituted  the  essence  of  the  *  708 
action,  and  the  other  matters  were  merely  matters  of 
aggravation. 

[Lord  Campbell.  —  Could  the  assignees  recover  for  the 
mere  personal  suffering  of  the  bankrupt,  and  his  wounded 
feelings  ?] 

They  could,  and  for  this  simple  reason :  the  cause  of  ac- 
tion, as  it  appears  on  the  face  of  the  declaration,  is  the  simple 
breaking  and  entering ;  all  the  matters  of  aggravation  arise 
out  of  and  constitute  the  character  of  that  trespass,  —  a  tres- 
pass to  the  real  estate  ;  and  if  there  was  a  personal  wounding 
of  the  occupier,  or  even  of  a  stranger  in  the  premises  at  the 
time,  the  assignees  could  prove  it,  to  show  the  character  of 
the  trespass. 

[The  Lord  Chancellor.  —  When  the  right  of  action 
passes  to,  and  may  be  maintained  by,  the  assignees,  the 


(a)  Trespass,  B.  4. 
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right  of  the  bankrupt  is  gone.  The  cases,  however,  speak 
of  the  bankrupt  bringing  an  action  for  the  assignees,  and 
holding  the  damages  as  in  trust  for  them.] 

From  the  4th  Edw.  1  to  the  present  time,  assignees  have 
declared  in  trover  for  the  possession  of  the  bankrupt,  —  a 
fact  which  shows  that  actual  possession  was  never  necessary 
to  give  them  the  right  of  action.  The  cause  of  action  here 
passed  by  operation  of  law,  and  it  is  sufficiently  alleged  in  the 
plea  that  it  did  pass.  It  was  not,  therefore,  necessary  to 
allege  that  this  particular  estate  passed,  since  it  was  alleged 
that  the  right  of  action  passed.  If  the  right  is  distinct  from 
the  title  to  the  real  estate,  then  it  passed  under  the  63d  sec- 
tion of  the  Bankrupt  Act,  and  the  judgment  ought  to  be 
reversed. 

Mr,  Peacock^  for  the  defendant  in  error.  —  The  action  in  its 
present  form  can  only  be  maintained  by  virtue  of  actual  or 
constructive  possession.  In  this  case  there  was  neither  actual 
nor  constructive  possession  in  the  assignee  at  the  time  of  the 
trespass  committed.  Yet  one  or  other  is  absolutely  necessary, 
in  order  to  enable  assignees  to  maintain  an  action  of 
*  709  this  kind.  This  is  not  an  action  to  *  recover  damages 
for  an  injury  done  to  the  property  by  which  its  value 
has  been  lessened,  but  to  recover  damages  for  a  disturbance 
of  the  bankrupt's  possession  and  enjoyment  of  the  premises. 
This  single  consideration  disposes  of  the  whole  objection. 
The  judgment  of  the  Court  below  must  be  affirmed.  The 
objection  to  it  proceeds  on  a  principle  which  cannot  be  applied 
to  the  present  case.  Smith  v.  Coffin  (a)  is  not  decisive  of  it. 
The  doctrine  there  stated  by  Lord  Chief  Justice  Eyre,  that 
"  the  express  and  plain  spirit  of  the  bankrupt  laws  is,  that 
every  beneficial  interest  which  the  bankrupt  has  shall  be  dis- 
posed .of  for  the  benefit  of  his  creditors,"  is  not  disputed. 
That  doctrine  was  reasserted  and  explained  by  Mr.  Justice 
BuLLER,  (h)  who  said,  "  the  object  of  the  bankrupt  laws  is, 
that  every  thing  belonging  to  the  bankrupt,  that  can  be  turned 


(a)  2  H.  Black.  444-461. 
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to  profit,  shall  pass  by  the  assignment  for  the  benefit  of  the 
creditors."  The  learned  Judge  then  goes  on  to  refer  to 
the  different  matters  which,  in  his  opinion,  may  be  turned 
to  the  profit  of  the  bankrupt,  and  shows,  throughout  his  ob- 
servations, that  he  meant  only  to  refer  to  those  rights  which 
are  called  rights  of  property.  The  authority,  therefore,  of 
that  case,  and  even  of  the  expressions  employed  in  the  judg- 
ment by  Lord  Chief  Justice  Eyre  and  Mr.  Justice  Buller, 
may  be  admitted,  and  yet  neither  the  case  itself,  nor  even  the 
expressions  used  by  the  Judges,  will  afford  the  rule  by  which 
this  writ  of  error  can  be  decided. 

The  plea  is  defective  in  several  respects.  This  is  merely 
an  action  for  trespass  on  the  land,  and  it  does  not  appear  by 
the  plea  that  the  land  ever  passed  to  the  assignees.  But  there 
are  other  defects  in  the  plea.  It  does  not  appear  whether 
the  property  is  leasehold  or  freehold ;  if  the  former,  what 
was  the  interest  which  Spence  had  in  it,  and  whether 
that  interest  has  expired  *  or  still  continues ;  and  if  *  710 
the  latter,  whether  it  is  such  an  estate  or  interest  as 
could  become  the  property  of  the  assignee.  It  is  necessary 
to  show  this,  in  order  to  make  out  any  claim  on  their  part. 
Michell  V.  Hughes  (^a)  is  not  an  authority  here,  for  there  the 
right  of  the  husband  was  a  right  in  and  to  the  profits  of  real 
estate.  In  such  a  case  the  assignees  would  clearly  be  entitled 
to  sue.  The  interest  that  passes  to  them  can  only  be  such  an 
interest  as  that  to  which  the  bankrupt  was  himself  entitled, 
and  the  nature  of  that  interest  ought  to  be  shown  when  the 
title  of  the  assignees  is  set  up  as  a  bar  to  the  bankrupt's 
right  of  action.  The  bankrupt  might  have  disposed  of  the 
property  before  his  bankruptcy,  in  which  case  it  is  clear  that 
nothing  would  pass  to  the  assignees.  This  was  an  objection 
taken  by  Mr.  Baron  Parke  in  giving  judgment  in  the  Court 
of  Exchequer ;  and  his  Lordship  added  that  this  case  was 
precisely  the  same  as  that  of  Clark  v.  Calvert,  It  is,  there- 
fore, submitted,  that  the  cases  of  Smith  v.  Coffin  and  3Iichell 
V.  Hughes  do  not  apply  to  the  present ;  for  the  right  of  the 
bankrupt,  in  respect  of  which  he  brings  this  action,  is  not  such 


(a)  6  Bing.  689,  694. 
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an  interest  as  would  pass  under  the  63d  &  64t]i  sections  of 
the  6  Geo.  4,  c.  16. 

It  must  be  admitted  that  every  chose  in  action  does  not  pass 
to  the  assignees ;  one  instance  of  wEich  is  an  action  against 
a  surgeon  for  negligence  in  the  discharge  of  the  duties  of  his 
profession.  Yet  the  bankrupt's  estate  might  be  seriously 
affected  by  his  continued  ill  health,  or  by  his  being  disabled. 
Nor  will  a  right  of  action  on  every  sort  of  contract  pass  to 
assignees.    Beckham  v.  Brake,  (a) 

[Lord  Campbell.  —  It  must  be  a  contract  in  respect  of 
property] . 

Raymond  v.  Fitch  (5)  is  to  the  same  effect.  It  was  there 
held  that  an  executor  is  entitled  to  sue  the  lessee  of 
*  711  *  his  testator  for  the  breach  of  a  covenant  not  to  fell, 
stub  up,  lop,  or  top  timber  trees  excepted  out  of  the  de- 
mise, such  breach  having  been  committed  in  the  lifetime  of  the 
testator,  but  the  case  was  put  entirely  on  the  ground  of  the 
interest  in  property.  It  was  there  said  by  Lord  Abinger,  (g) 
"  The  old  authorities  are  uniform,  that  the  personal  represen- 
tative may  sue,  not  only  for  all  debts  due  to  the  deceased, 
by  specialty  or  otherwise,  \)ut  for  all  covenants,  and  indeed 
all  contracts,  with  the  testator,  broken  in  his  lifetime  :  and  the 
reason  appears  to  be  that  these  are  choses  in  action,  and  are 
parcel  of  the  personal  estate,  in  respect  of  which  the  executor 
or  administrator  represents  the  person  of  the  testator,  and  is 
in  law  the  testator's  assignee.  And  this  right  does  not  depend 
on  the  equity  of  the  Statute  4  Ed.  3,  c.  7,  but  is  a  common- 
law  right,  as  much  as  the  right  to  sue  on  a  bond  or  specialty 
for  a  sum  certain  due  in  the  testator's  lifetime.  The  maxim 
that  '  actio  personalis  moritur  cum  persona '  is  not  applied  in 
the  old  authorities  to  cases  of  actions  on  contracts,  but  to 
those  in  tort,  which  are  founded  on  malfeasance  or  misfeas- 
ance to  the  person  or  personal  property  of  another,  which 

(a)  8  M.  &  W.  846 ;  [Reversed  on  error,  11  M.  &  W.  315  ;  2  H.  L. 
Cas.  579.] 

(&)  2  Cr.  M.  &  R.  588.  (c)  2  Cr.  M.  &  R.  596. 
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latter  are  annexed  to  the  person,  and  die  with  the  person, 
except  where  the  remedy  is  given  to  the  personal  represen- 
tative by  the  statute  law."  In  like  manner,  in  Beckham  v. 
Brake^  it  was  said  that  every  beneficial  interest  of  a  bankrupt 
might  pass  to  his  assignees,  but  that  rights  of  action  for 
assault,  battery,  slander,  seduction  of  child  or  servant,  con- 
tracts to  cure,  and  contracts  to  marry,  would  not  pass  to 
assignees  or  executors.  Yet  for  every  one  of  these  torts  the 
bankrupt  would  be  entitled  to  recover  damages.  Brewer  v. 
Bew  (a)  is  directly  in  point  here-  *  It  was  there  held  that  an 
action  of  trespass  for  seizing  and  taking  the  plaintiff's  goods, 
under  a  false  and  unfounded  claim  of  a  debt,  per  quod 
the  *  plaintiff  was  annoyed  and  prejudiced  in  his  busi-  *  712 
ness,  and  believed  by  his  customers  to  be  insolvent,  and 
certain  lodgers  left  his  house,  did  not  pass  to  the  plaintiff's 
assignees  on  his  bankruptcy.  And  in  Chamberlain  v.  Wil- 
liamson (by  it  was  held  that  the  executor  of  a  woman  could 
not  sue  for  damages  for  breach  of  a  promise  to  marvj^  the 
declaration  not  stating  any  ground  of  injury  to  the  personal 
estate.  Nor  can  the  personal  representative  sue  a  medical 
practitioner  for  not  using  proper  skill  and  attention  to  a 
patient,  for  this  is  a  cause  of  injury  to  the  person  only. 

[Lord  Campbell.  —  The  great  practical  difficulty  is  this. 
Suppose  that  by  one  and  the  same  act  some  substantial  injury 
is  done  to  the  estate,  and  this  is  seriously  aggravated  by  a 
hurt  inflicted  on  the  person  of  a  man  who  afterwards  becomes 
bankrupt,  how  would  you  remedy  that  ?] 

There  might  be  an  action  for  the  injury  to  the  estate,  and 
the  other  matter  might  be  given  in  evidence  in  aggravation 
of  damages,  or  there  might  be  one  action  for  the  damage  to 
the  person,  and  another  for  the  damage  to  the  estate.  Sup- 
pose a  carriage  was  taken  in  execution  when  a  man  was  going 
in  it  to  a  dinner  party ;  that  would  be  a  great  annoyance  to 
him ;  but  the  right  of  action  for  that  annoyance  would  not 
pass  to  his  assignees ;  and  if  the  assignees  brought  an  action 


(a)  11  M.  &  W.  625. 


(6)  2  M.  &  Sel.  408. 
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for  the  taking  of  the  carriage,  they  could  not  get  damages  for 
the  personal  annoyance  to  the  person  who  was  riding  in  it 
when  it  was  seized. 

[Lord  Cottenham  (Lord  Chancellor).  —  Suppose  a  ship 
belonging  to  the  bankrupt  to  be  run  down,  while  he  is  on 
board,  and  he  is  thrown  into  the  water,  and  he  afterwards 
becomes  bankrupt,  who  must  bring  the  action  ?] 

The  right  to  do  so  would  vest  in  him. 

[Lord  Campbell.  —  But  suppose  the  ship  went  to  the 
bottom,  but  he  escaped?] 

Still  the  bankrupt  might  maintain  the  action  in  respect  of 
the  personal  trespass. 

*713      [The  Lord  Chancellor.  —  That  might  *  involve  a 
strange  consequence ;  it  might  put  the  whole  of  his 
property  into  his  possession  again.] 

In  such  circumstances  the  assignees  would  not  be  excluded 
from  likewise  bringing  an  action  for  the  injury  to  the  prop- 
erty ;  but  if  they  did  not,  he  might.  There  are  cases  in  which 
actions  for  trespass  to  goods  have  been  brought,  where  the 
jury  did  not  give  damages  for  the  goods  themselves,  and 
actions  have  afterwards  been  brought  to  recover  the  value  of 
them. 

But,  at  all  events,  in  order  to  set  up  the  right  of  the  as- 
signees, it  must  be  shown  that  the  property  itself  was  dete- 
riorated. That  is  not  shown  here  ;  and  the  plea  only  answers 
the  injury  alleged  to  have  been  sustained  by  the  bankrupt 
and  his  family. 

[The  Lord  Chancellor.  —  The  only  ground  in  such  a 
case  where  the  assignees  would  have  a  right  to  interfere 
would  be  either  that  the  property  did  not  come  to  them  at 
all  or  came  in  a  deteriorated  state.] 


Nothing  of  that  kind  is  alleged  here.    The  3  &  4  Will.  4, 
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c.  42  is  relied  on  by  the  other  side.  But  the  words  there 
employed  do  not  justify  the  argument  which  first  assumes 
that  those  words  would  vest  ,  in  executors  a  cause  of  action 
for  a  mere  breaking  and  entering  occurring  in  the  time  of 
their  testator,  and  then,  on  that  assumption,  infers  that  an 
action  like  the  present  would  pass  to  the  assignees.  This 
could  only  be  by  force  of  the  statute,  and  not  at  common  law. 
Now,  the  6  Geo.  4  does  not  give  this  action,  and  that  statute 
must  be  construed  by  the  law  as  it  stood  at  that  time.  It  is 
clear  that  its  construction  is  not  in  any  manner  affected  by 
the  3  &  4  Will.  4.  What  was  the  law  before  the  6  Geo.  4  ? 
In  Brooke's  Abridgment  (<^)  it  is  distinctly  stated  that  a  right 
of  action  for  a  mere  breaking  and  entering  does  not  pass  to 
the  executor.  There  are  many  causes  of  action  on 
contracts  which  do  not  pass  to  the  executor.  *  These  *  714 
are  all  noticed  in  the  judgment  in  the  Exchequer 
Chaniber.  (5)  The  plea  here  which  assumes  that  all  causes 
of  action  do  pass  is  therefore  insufficient  and  bad.  It  alleges 
a  mere  conclusion  of  law,  which  is  not  traversable  according 
to  the  rules  of  pleading.  Suppose  that  in  Bennett  v.  All- 
cock^  ((?)  the  defendant  had  pleaded  that  the  plaintiff  had  be- 
come bankrupt,  could  he,  by  so  pleading,  have  prevented  the 
plaintiff"  from  maintaining  the  action  ? 

[The  Lord  Chancellor.  —  In  that  case  there  were  two  dis- 
tinct causes  of  action ;  here  there  is  but  one.] 

But  the  plaintiff  here  does  not  seek  to  recover  the  value  of 
the  goods.  Now,  Lacon  v.  Barnard  (c?)  shows  that  trover 
may  be  maintained  for  goods  after  a  verdict  in  trespass  for 
taking  them.  This  action  for  trespass,  therefore,  may  be 
maintained  by  the  plaintiff,  without  reference  to  the  ques- 
tion, whether  any  other  can  be  maintained  in  respect  of  the 
same  transaction  by  his  assignees.  It  was  held  there  that 
damages  to  the  amount  of  twopence  for  the  taking  of  eighty- 
nine  sheep  were  so  small  that  the  Court  must  consider  them 
as  given  only  for  the  taking  and  driving,  in  the  first  instance, 


(a)  Exor.  PL  120. 
(c)  2  T.  R.  166. 

VOL.  XII. 


42 


(6)  13  M.  &  W.  579. 
(d)  Cro.  Ch.  35. 
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and  that  the  plaintiff  had  them  again,  and  then  lost  them, 
and  that  then  the  defendant  took  and  converted  them. 
There  more  than  one  cause  of  action  arose  from  one  and  the 
same  act. 

[Lord  Campbell.  —  But  it  would  be  difficult  to  say  here 
that  no  injury  was  alleged  to  the  personal  estate,  for  it  is 
stated  that  there  was  a  breaking  of  the  hinges  and  doors,  and 
a  rooting  up  of  the  trees  and  shrubs.] 

Still  the  plea  does  not  state  that  it  was  the  estate  so  in- 
jured which  came  to  the  assignees. 

[Lord  Campbell.  —  But  the  property  belonging  -to  the 
bankrupt  is  alleged  to  have  been  thereby  deteriorated,  and 

that  brings  it  within  the  case  which  was  put  some  time 
*  715  ago  of  the  ship  run  down  at  sea.    Suppose  a  *  mine, 

with  a  right  to  take  minerals,  and  long  before  the 
bankruptcy  a  stranger  entered  and  carried  away  the  minerals 
from  the  pit's  mouth-,  could  not  the  assignees  bring  an  action 
for  that,  though  the  land  itself  never  came  to  and  vested  in 
them  ?  If  the  bankrupt  had  received  the  value  of  these  min- 
erals he  would  have  been  richer,  and  the  carrying  them  away 
was  an  injury  to  his  personal  estate.  This  shows  that  you 
cannot  look  merely  to  the  circumstance  of  the  land  coming  or 
not  coming  to  the  assignees.] 

But  the  plea  does  not  show  that  the  injury  to  the  estate 
was  the  cause  of  action,  or  that  it  was  the  estate  so  injured 
which  passed  to  the  assignees.  The  action  was  brought  in 
respect  of  a  wrong  done  to  the  possession.  The  bankrupt 
might  have  maintained  such  an  action  if  he  had  only  been  let 
into  possession  for  a  month.  The  declaration  does  not  show 
that  the  bankrupt  was  forced  to  extend  any  part  of  his  estate 
to  repair  any  injury  to  the  premises.  There  is  nothing  in  it 
which  proves  the  action  to  have  been  brought  for  an  injury 
to  the  personal  estate  ;  and  if  there  had  been,  then  the  de- 
fendant ought  to  have  shown  by  the  plea  that  it  was  that 
matter  which  passed  to  the  assignees,  and  in  respect  of  which 
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the  plea  set  up  the  right  of  the  assignees  as  against  the  bank- 
rupt. 

This  case  exactly  resembles  that  of  Clark  v.  Calvert^  the 
authority  of  which  is  not  disputed,  and  which  must  govern 
its  decision.  The  right  of  action  is  not' one  which  within  the 
words  of  the  68d  section  of  6  Geo.  4  passes  to  the  assignees : 
it  does  not  necessarily  and  exclusively  relate  to  property 
which  might  become  theirs  under  the  bankrupt  laws  ;  it  is 
an  action  for  a  personal  wrong  which  can  be  maintained  only 
by  the  bankrupt,  or,  at  all  events,  no  other  character  is 
given  to  it  by  the  plea.  The  judgment  of  the  Court  of 
Exchequer  Chamber  is,  therefore,  correct,  and  must  be 
affirmed. 

*  Mr.  Athinson^  in  reply.  —  It  is  not  correct  to  as-  *  716 
sume  that  there  is  no  distinction  between  actual  and 
constructive  possession.  The  distinction  between  them  is 
considerable  :  constructive  possession  would  enable  the  as- 
signees to  maintain  this  action.  The  cause  of  action  here  is 
the  injury  to  the  land  of  which  the  possession  is  the  mere 
evidence  of  title. 

[Lord  Campbell.  —  The  reversioner  has  the  title,  but  not 
the  possession.    He  could  not  maintain  trespass.] 

Lord  Coke  (a)  speaks  of  all  actions  personal  dying  with 
the  person.  That  meant  at  that  time  all  actions  wherein 
damages  only  could  be  recovered  for  the  plaintiff.  That 
was  the  law  under  the  4  Edw.  3.  Soon  after  that  statute 
was  passed  a  question  arose  whether  an  action  for  slanderous 
words  fell  within  its  provisions.  It  was  decided  that  it  did 
not,  and  the  distinction  was  clearly  drawn  between  injuries 
affecting  the  person  and  personal  property  and  those  affecting 
the  land.  In  RusselVs  Case  (J)  it  was  decided  that  trespass 
would  lie  at  the  suit  of  the  executors  for  an  injury  done  to 
the  personal  estate. 

[Lord  Campbell.  —  Would  the  declaration  be  good  if  it 


(a)  Co.  Lit.  288. 


(h)  5  Kep.  27. 

[  659  ] 


*716 


CASES  IN  THE  HOUSE  OF  LORDS. 


merely  said  that  the  defendant  on  a  certain  day  broke  and 
entered  this  close  ?] 

It  wonld.  This  is  an  action  relating  to  personal  estate, 
and  therefore  falls  within  the  63d  section  of  the  6  Geo.  4. 
Wright  v.  Fairfield  (a)  and  Beckham  v.  Drake  (5)  establish 
this.  Any  injury  to  the  personal  estate  creates  a  right  of 
action,  which  must  pass  to  the  assignees. 

[The  Lord  Chancellor.  —  Suppose  this  had  been  an  in- 
jury to  property  which  never  could  come  to  the  assignees, 
as,  for  instance,  property  occupied  by  the  bankrupt  for  a 
month,  and  the  trespass  committed  during  that  occupation.] 

Then  the  plaintiff  should  have  new  assigned.  If  construc- 
tive possession  will  maintain  this  action,  then  this  plea 
*  717  is  sufficient,  for  the  action  is  one,  the  right  *  to  which 
will  pass  to  the  assignees ;  and  here  the  case  is,  in 
fact,  free  from  the  difficulties  raised  in  argument,  on  the  sup- 
position of  injury  to  the  person  as  well  as  to  the  property  of 
the  bankrupt,  for  here  his  person  was  not  injured  at  all. 

July  20. 

The  Lord  Chancellor.  —  It  appears  to  me,  that  the  judg- 
ment of  the  Court  below  is  right,  and  right  upon  a  ground 
which  makes  it  unnecessary  to  go  into  a  great  deal  of  the 
matter  which  has  been  discussed,  raising  some  questions  of 
very  considerable  difficulty,  to  which  it  is  scarcely  possible  to 
give  a  satisfactory  answer.  For  here  the  declaration  states 
the  fact  of  the  breaking  and  entering  on  the  20th  of  August, 
1842,  and  the  injury  to  property,  breaking  locks  and  taking 
goods,  which  were  afterwards  sold,  and  then  states  the  special 
inconvenience  and  injury  to  the  plaintiff,  which  he  sustained 
by  means  of  this  breaking  and  entering,  and  so  dealing  with 
his  property. 

(a)  2  B.  &  Aid.  727. 

(6)  8  M.  &  W.  8iG ;  [Reversed  on  error,  11  M.  &  W.  315  ;  2  H.  L. 
Cas.  579.] 
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The  defendant  pleads  the  bankruptcy,  and  all  the  circum- 
stances connected  with  the  bankruptcy,  and  the  appointment 
of  the  official  assignee,  and  then  he  states  this :  "  Which  said 
appointment,  and  the  trusts  thereof  the  said  William  Pen- 
nell  "  (that  is,  the  official  assignee)  "  then  accepted,  and 
took  upon  himself  the  burden  of  the  execution  thereof.  By 
virtue  of  which  said  appointment  and  acceptance  as  aforesaid, 
and  by  force  of  the  statutes  in  such  case  made  and  provided, 
the  causes  of  action  in  the  declaration  mentioned,  and  each 
and  every  of  them  became  and  were,  and  each  and  every  of 
them  became  and  was,  absolutely  vested  in  and  transferred  to 
the  said  William  Pennell,  as  such  official  assignee." 

It  seems,  in  the  opinion  of  one  of  the  learned  Judges  of 
the  Court  below,  to  have  been  considered  that  that  was  an 
averment  of  a  fact,  and  that,  therefore,  unless  the  cause 
of  action  was  one  which  could  not  pass  to  the  *  assignees  *  718 
in  point  of  law,  that  it  must  be  considered  to  have 
passed,  and  did  in  fact  pass.  I  confess  that  I  cannot  so 
understand  it.  It  seems  to  me,  that  that  is  merely  a  conclu- 
sion of  law,  which  the  pleader  submits  to  the  consideration  of 
the  Court,  and  that  it  is  not  at  all  an  averment  of  fact.  On 
the  contrary,  it  is  the  averment  of  a  construction  of  the 
statute,  and  refers  to  the  statute  in  support  of  that  which  it 
avers. 

As  I  do  not  consider  that  averment  to  amount  to  an}^  aver- 
ment of  fact,  but  merely  to  be  a  conclusion  of  law,  I  look  to 
the  declaration  to  see  whether  that  alleges  a  cause  of  action 
which  from  its  nature  must  absolutely  and  necessarily  pass 
to  the  assignees,  and  I  there  find  a  mere  statement  of  the 
breaking  and  entering  of  the  house,  and  the  conduct  which 
is  alleged  in  that  declaration. 

Now  it  certainly  does  not  follow  that  that  cause  of  action 
must  necessarily  pass  to  the  assignees.  It  may  be,  that  there 
are  circumstances  connected  with  that  transaction  which 
would  give  a  right  of  action  that  would  pass  to  the  assignees ; 
and  there  may  be  causes  of  action  that  would  certainly  pass 
to  them.  If,  therefore,  the  plea  merely  raises,  as  it  seems  to 
me  it  does,  a  defence  which  may  or  may  not  apply  to  the 
cause  of  action,  it  does  not  cover  the  complaint,  and  does  not 
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therefore  necessarily  meet  the  case,  and  consequently  is  no 
answer  to  the  action.  It  is  impossible,  after  the  argument 
which  we  have  heard  at  the  bar,  to  say  that  there  may  not 
be  a  cause  of  action  arising  previous  to  the  bankruptcy, 
which  may  be  a  good  cause  of  complaint  by  the  bankrupt 
himself,  notwithstanding  his  bankruptcy,  but  of  which  the 
assignees  could  not  take  advantage.  If  that  be  the  case 
(and  it  is  possible  that  it  might  be  the  case),  it  is  quite  clear 
that  the  plea  does  not  cover  any  such  cause  of  action,  and 
therefore,  that  the  plea  is  no  answer  to  the  action,  and  is, 
consequently,  bad. 

Lord  Campbell.  —  My  Lords,  I  am  likewise  of 
*  719  opinion  *  that  this  judgment  ought  to  be  affirmed. 

The  plea  is  pleaded  to  the  whole  declaration ;  and  it  is 
incumbent  on  the  defendant  below  to  show  that  all  the 
causes  of  action  that  are  set  out  in  the  declaration  passed  to 
the  assignees,  and  that  none  of  them  can  be  maintained  by 
the  bankrupt ;  for  if  any  of  them  can  be  maintained  by  the 
bankrupt,  notwithstanding  his  bankruptcy,  the  plea  is  bad. 

Now,  if  your  Lordships  look  to  the  declaration,  and  see  the 
causes  of  action  that  are  there  specified,  certainly  there  are 
several  of  these  that  the  assignees  could  not  maintain.  They 
could  not  be  entitled  to  recover  damages  for  the  injury  done 
personally  to  the  bankrupt,  as  that  injury  is  alleged  in  this 
declaration,  from  the  taking  possession  of  the  house,  and  the 
remaining  in  it,  and  the  disturbing  the  plaintiff  in  the  pos- 
session of  his  dwelling-house.  It  is  quite  clear,  that  such  a 
cause  of  action  would  not  pass  to  the  assignees  under  the 
Statute  6  Geo.  4,  c.  16. 

But  then  it  is  said  very  powerfully  by  Mr,  Atkinson  that 
this  action  must  be  supposed  to  be  brought  merely  for  the 
breaking  and  entering,  and  that  all  the  rest  is  mere  aggrava- 
tion, and  that  there  ought  to  have  been  a  new  assignment. 
But  there  can  be  no  new  assignment  for  a  cause  of  action 
which  is  not  involved  in  that  declaration.  A  new  assignment 
is  not  for  a  new  cause  of  action.  A  new  assignment  only 
informs  the  defendant  of  that  which  he  has  specified  in  his 
plea.  It  informs  him  that  he  is  mistaken  in  supposing  that 
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that  is  the  cause  of  action  upon  which  the  plaintiff  relies, 
that  there  is  another  cause  of  action  that  he  has  specified  in 
his  declaration,  and  that  that  is  what  he  means  to  rely  upon. 
But  still  it  is  a  cause  of  action  that  was  specified  in  the 
declaration.  Otherwise,  the  new  assignment  would  clearly 
be  bad.i 

Any  cause  of  action  which  might  be  made  the  subject  of  a 
new  assignment  is,  therefore,  a  cause  of  action  that  is 
*  already  in  the  declaration,  and  for  which  the  action  *  720 
must  be  supposed  to  be  brought.  If  that  be  so,  this  plea 
is  clearly  insufficient.  It  is  admitted  that  it  would  not  be 
sufficient  if  there  was  a  new  assignment,  stating  that  the 
plaintiff  relies  upon  the  defendant  having  remained  in  the 
dwelling-house,  and  disturbed  his  family,  and  done  a  personal 
injury  to  himself;  for  such  a  cause  of  action  is  confessed  to 
be  too  purely  personal  to  pass  to  the  assignees.  It  is  avowed 
that  the  bankruptcy  could  not  be  pleaded  to  such  a  new 
assignment.  And  that  seems  to  me  to  show  that,  here  there 
is  a  cause  of  action,  which  is  specified  in  the  declaration,  and 
which  would  not  pass  to  the  assignees,  and  that  therefore  the 
plea  is  bad. 

Then,  if  you  are  to  take  it  merely  that  the  action  is 
brought  for  the  breaking  and  entering,  I  very  much  doubt 
whether  this  simple  act  of  breaking  and  entering  would  be 
sufficient  to  enable  the  assignee  to  maintain  an  action, 
because  there  may  well  be  a  breaking  and  entering  without 
any  injury  whatsoever  to  the  personal  estate  of  the  bankrupt, 
and  without  his  creditors  being  in  the  slightest  degree  preju- 
diced by  that  act.  I  therefore  think  that  in  any  mode  in 
which  this  case  is  to  be  considered  the  plea  is  bad. 

It  is  quite  unnecessary  to  enter  into  the  other  points  that 
have  been  discussed.  There  is  no  doubt  that  a  cause  of 
action  which  is  exclusively  confined  to  injury  to  property  will 
pass  to  the  assignees.  In  that  case  there  is  no  difficulty. 
The  difficulty  is  where  there  is  (as  in  the  case  which  has 
been  put  during  the  argumejit)  a  mixed  case  of  injury  to  the 
person  and  injury  to  the  property.    There  has  been  no  case 

1  See  Addison,  Wrongs  (Eng.  ed.),  758. 
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as  yet,  which  has  'decided  what,  under  such  circumstances,  is 
to  happen.  It  may  possibly  be  that  the  law  will  give  an 
action  to  the  bankrupt  for  the  personal  injury  which  has 
been  sustained  by  him,  and  will  give  an  action  to  the  as- 
signees for  the  injury  which  has  been  done  to  the 
*  721  property ;  as,  for  example,  in  the  case  *  which  has 
been  put  during  the  arguments,  of  the  owner  of  a  ship 
being  on  board,  and  the  ship  being  run  down  on  the  high 
seas,  and  the  ship  going  to  the  bottom,  and  the  owner  escap- 
ing and  afterwards  becoming  bankrupt ;  it  is  possible  that  he 
may  maintain  an  action  for  the  personal  injury  done  to  him, 
and  that  the  assignees  may  maintain  an  action  for  the  injury 
done  to  the  property.  But  it  is  not  necessary  at  all  in  this 
case  to  enter  into  the  consideration  of  such  questions.  All 
that  we  have  to  see  is,  whether  this  plea  shows  that  all  the 
causes  of  action  which  are  specified  in  the  declaration  pass 
from  the  bankrupt  to  the  assignees.  I  think  that  it  does  not. 
I  think  that  it  has  not  that  effect,  and  therefore  that  the 
plea  is  bad,  and  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed,  with  costs. 
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V.  TOD. 

1846. 

The  North  British  Railway  Company  .  .  Appellants. 
John  Tod  Respondent. 

Railway  Acts  /  Construction.    Vertical  Deviation. 

Notices  given  and  plans  and  sections  of  an  intended  railway  deposited,  in 
pursuance  of  the  standing  orders  of  the  Houses  of  Parliament,  pre- 
vious to  an  application  for  an  Act,  are  not  to  be  regarded  in  construing. 

i  that  Act  afterwards,  unless  they  are  so  referred  to  as  to  be  incorporated 
therewith.  1 

A  vertical  deviation  of  the  level  of  a  railway,  not  exceeding  five  feet,  cal- 
culated with  reference  to  the  datum  line  shown  on  the  plans  and  sec- 
tions deposited  in  pursuance  of  the  standing  orders  of  the  Houses  of 
Parliament,  is  within  the  powers  of  deviation  conferred  by  the  Railway 
Clauses  Consolidation  Act  for  Scotland  (8  &  9  Vict.,  c.  33,  §  11), 
although  the  deviation  may  exceed  five  feet,  calculated  with  reference 
to  the  surface  line  shown  on  the  said  plans  and  sections. 

July  14,  23,  1846. 

This  was  an  appeal  from  an  order  of  the  Court  of  Session 
in  Scotland,  and  the  question  raised  in  it  was  whether  the 
appellants,  if  allowed  to  construct  their  railway  in  the  manner 
proposed  by  them,  would  be  exceeding  their  statutory  powers 
in  regard  to  the  property  of  the  respondent.    The  appellants, 

1  This  decision  was  followed  in  Beardmer  v.  The  London  &  North- 
Western  Railway  Co.,  1  Mac.  &  G.  112.  See  The  Queen  v.  Wycombe 
Railway  Co.,  L.  R.  2  Q.  B.  310;  Attorney- General  v.  Great  Northern 
Railway  Co.,  4  De  G.  &  S.  75;  Arniitstead  v.  The  North  Staffordshire  Rail- 
way Co.,  16  Q.  B.  526  ;  Payne  v.  The  Bristol  and  Exeter  Railway  Co.,  6 
M.  &  W.  320  ;  Boston  &  Providence  Railroad  Corp.  v.  Midland  Railroad 
Co.,  1  Gray,  340,  366  ;  Commonwealth  v.  Fitchburg  Railroad,  8  Cush. 
240;  The  Attorney- General  v.  Tewkesbury  &  Malvern  Railway  Co.,  1 
De  G.,  J.  &  S.  423  ;  AVare  v.  Regent's  Canal  Co.,  5  Jur.  n.  s.  26  ;  3 
De  G.  &  J.  212. 
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before  obtaining  their  Act,  proposed  to  carry  their  railway 
across  the  approach  to  the  respondent's  residence  by  means 
of  a  cutting  of  fifteen  feet  four  inches  below  the  surface,  and 
to  throw  a  bridge  across  the  chitting,  the  extreme  height  of 
which  should  be  two  feet  above  the  present  level  of  the  ap- 
proach. After  they  obtained  their  Act,  they  proposed  to  carry 
the  railway  across  the  approach  by  a  cutting  of  two  feet 
eleven  inches,  and  to  throw  a  bridge  across  the  cutting,  the 
height  of  which  would  be  about  seventeen  feet  above  the 
present  level  of  the  approach.  As  soon  as  the  respondent 
got  notice  of  the  intentions  of  the  appellants,  he  pre- 
*  723  sented  *  a  note  of  suspension  and  interdict  to  the  Court 
of  Session,  on  the  ground  that  the  appellants  were  ex- 
ceeding their  statutory  powers  ;  and  the  Court  granted  interim 
interdict.  The  appeal  was  brought  against  the  interlocutor 
granting  that  interdict. 

The  facts  were  these :  On  the  10th  of  December,  1844,  the 
agent  of  the  appellants  served  notice  on  the  respondent,  that 
application  was  intended  to  be  made  to  Parliament  in  the 
then  ensuing  session,  for  an  Act  to  make  and  maintain  a 
railway,  to  be  called  the  Edinburgh  and  Hawick  Railway ; 
that  the  property  mentioned  in  the  annexed  schedule,  or 
some  part  thereof,  in  which  the  respondent  was  interested, 
would  be  required  for  the  purposes  of  the  undertaking,  accord- 
ing to  the  line  thereof  as  then  laid  out,  under  the  usual 
powers  of  deviation  to  the  extent  of  one  hundred  yards  on 
either  side  of  the  said  line  ;  and  that  a  plan  and  section  of  the 
said  undertaking,  with  a  book  of  reference  thereto,  had  been 
duly  deposited  at  the  proper  offices. 

The  schedule  annexed  to  the  notice  was  entitled,  "  Schedule 
referred  to  in  the  foregoing  notice,  and  which  is  intended  to 
show  the  property  therein  alluded  to,  and  the  manner  in 
which  the  line  of  the  deposited  section  will  affect  the  same." 
The  column  of  the  schedule  which  described  the  manner  in 
which  the  respondent's  property  was  to  be  affected  by  the 
railway,  was  headed  thus :  "  Description  of  the  section  of  the 
line  deposited,  and  of  the  greatest  height  of  embankment, 
and  depth  of  cutting;  "  and  in  the  column  were  inserted  the 
words,  "  Cutting,  fifteen  feet  four  inches  ;  Bridge." 
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The  notice  and  the  schedule  were  in  accordance  with  the 
forms  prescribed  by  the  standing  order  of  this  House  of  the 
16th  of  August,  1838,  No.  220,  section  4. 

By  the  parliamentary  plan  deposited  in  the  sheriff-clerk's 
office,  it  was  shown,  according  to  the  horizontal  scale 
given  on  the  plan,  that  the  railway  would  intersect 
*  the  respondent's  approach  at  a  point  about  520  feet  *  724 
distant  from  his  lodge ;  and  in  the  parliamentary  sec- 
tion deposited  in  the  same  office,  the  railway  was  rejjresented, 
according  to  the  vertical  scale  given  thereon,  as  intersecting 
the  respondent's  approach  at  a  depth  of  fifteen  feet  four 
inches  below  the  surface.  The  depth  of  the  line  below  the 
surface  was  also  marked  in  figures  on  the  section  ;  and  it  was 
further  stated,  that  the  respondent's  approach  was  to  be 
raised  two  feet,  and  that  the  railway  was  to  pass  under.  The 
parliamentary  section  farther  referred  to  a  corresponding 
cross-section,  on  which  cross-section  the  level  of  the  rail  was 
represented,  according  to  the  vertical  scale,  as  being  fifteen 
feet  four  inches  below  the  surface  of  the  approach  ;  and  the 
height  of  the  bridge  which  was  proposed  to  be  constructed 
over  this  cutting  of  fifteen  feet  four  inches,  was  represented 
as  being  two  feet  above  the  present  level  of  the  approach. 

The  plan  and  sections  were  in  accordance  with  the  stand- 
ing orders  of  August,  1838,  Ko.  223,  sections  3  and  5,  and 
No.  227,  sections  4  and  6. 

The  respondent,  relying  on  those  representations  (contained 
in  the  notice,  schedule,  and  parliamentary  plan  and  sections), 
as  to  the  manner  in  which  the  proposed  railway  would  affect 
his  property,  abstained  from  opposing  the  appellant's  bill  in 
Parliament. 

That  bill,  by  the  first  section  of  which  it  was  declared  that 
the  railway  clauses  and  land  clauses  consolidation  Acts  (Scot- 
land), should  be  incorporated  therewith,  received  the  royal 
assent  in  July,  1845.  In  the  month  of  December  of  the  same 
year,  a  notice,  with  plan  and  section,  was  served  upon  the 
respondent*  from  which  it  appeared  that  the  appellants  in- 
tended to  carry  their  railway  across  his  approach  in  a  totally 
different  manner  from  that  described  in  their  parliamentary 
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plan  and  sections,  and  in  the  schedule  annexed  to  the 

*  725   original  notice.    *  Instead  of  a  cutting  of  fifteen  feet 

four  inches,  they  proposed  to  make  a  cutting  of  only 
two  feet  ten  inches ;  and  instead  of  constructing  a  bridge, 
the  height  of  which  should  be  two  feet  only  above  the  level 
of  the  respondent's  approach,  it  was  proposed  to  construct  a 
bridge,  the  height  of  which  should  be  about  seventeen  feet 
above  it.  It  was  also  proposed  to  deviate  laterally  from  the 
line  of  railway  delineated  on  the  parliamentary  plan,  to  the 
extent  of  sixty- two  feet  farther  from  the  lodge,  and  nearer  to 
the  house.  The  respondent  then  applied  to  the  Court  of 
Session  for  an  interdict,  which  was  granted,  after  a  full  hear- 
ing both  in  the  Outer  and  the  Inner  House. 

The  question  submitted  to  the  House  w^as,  whether  or  not 
the  vertical  deviation  proposed  by  the  appellants  was  within 
the  limits  of  deviation  allowed  by  the  Act  8  &  9  Vict.,  c.  33. 
The  respondent  did  not  dispute  their  power  to  deviate  later- 
ally to  the  extent  of  100  yards,  according  to  the  fifteenth 
section  of  that  Act.  The  point  in  dispute  related  solely  to 
the  extent  of  vertical  deviation  claimed  by  the  appellants. 
They  insisted  that,  by  the  eleventh  section  of  that  Act,  they 
had  the  power  to  deviate  vertically  to  the  extent  claimed. 

By  the  11th  section  it  is  enacted,  that,  in  making  the 
railway,  it  shall  not  be  lawful  for  the  company  to  deviate 
from  the  levels  of  the  railway,  as  referred  to  the  common 
datum  line  described  in  the  section  approved  of  by  Parlia- 
ment, and  as  marked  on  the  same,  to  any  extent  exceeding 
in  any  place  five  feet ;  or,  in  passing  through  a  town,  village, 
street,  or  land  continuously  built  upon,  two  feet ;  without 
the  previous  consent,  in  writing,  of  the  owners  and  occupiers 
of  the  land  in  which  such  deviation  is*  intended  to  be  made, 
&c. :  provided  always,  that  it  shall  be  lawful  for  the  company 
to  deviate  from  the  said  levels  to  a  further  extent  without 
such  consent  as  aforesaid,  by  lowering  solid  embankments  or 
viaducts,  provided  that  the  requisite  height  of  head- 

*  726   way,  as  prescribed  by  Act  of  *  Parliament,  be  left  for 

roads,  streets,  or  canals  passing  under  the  same,  &c. 
The  15th  section  of  that  Act  provided  for  lateral  devia- 
tions, which  are  not  in  question  here. 
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By  the  16th  section  of  the  appellants'  railway  Act,  after 
reciting  that  plans  and  sections,  showing  the  line  and  levels 
thereof,  and  also  books  of  reference,  &c.,  had  been  deposited 
with  the  sheriff  clerks  of  the  counties  through  which  it  was 
to  pass,  it  was  "  enacted  that,  subject  to  the  provisions  in  this 
and  the  said  recited  Acts  contained,  it  shall  be  lawful  for  the 
said  company  to  make  and  maintain  the  said  railway  and 
works  in  the  line  and  upon  the  lands  delineated  upon  the 
said  plans,  and  described  in  the  said  books  of  reference,  and 
to  enter  upon,  take,  and  use  such  of  the  lands  as  shall  be 
necessary  for  the  purpose." 

Mr.  Stuart  and  Jir.  Bethell,  for  the  appellants.  —  The 
question  in  this  case  is,  whether  the  appellants  were  by  their 
proposed  operations  exceeding  the  statutory  powers  of  devia- 
tion. By  the  16th  section  of  their  special  Act,  after  reciting 
that  "plans  and  sections  of  the  railway,  showing  the  lines 
and  levels  thereof,"  had  been  deposited  with  the  sheriff 
clerks  of  the  several  counties  through  which  it  was  intended 
to  pass,  it  was  "  enacted,  that,  subject  to  the  provisions  in 
this  and  the  said  recited  Acts,"  "  it  should  be  lawful  for  the 
company  to  make  their  railway  and  works  in  the  line  and 
upon  the  lands  delineated  in  the  said  plans."  One  of  the 
recited  Acts  is  the  Railway  Clauses  Consolidation  Act,  8  &  9 
Vict.,  c.  33,  the  lltli  section  of  which  enacts  that  "  it  should 
not  be  lawful  for  the  company  to  deviate  from  the  levels  of 
the  railway,  as  referred  to  the  common  datum  line  described 
in  the  section  approved  of  by  Parliament,  and  as  marked  on 
the  same,  to  any  extent  exceeding  in  any  place  five  feet," 
without  previous  consent  of  the  owners  and  occupiers  of  the 
land.  The  fifteenth  section  allowed  a  deviation  of 
100  *  yards  "from  the  line  delineated  in  the  plans  so  *  727 
deposited."  The  appellants  have  deviated  61;^-  yards 
from  that  line,  and  no  objection  is  made  to  that  lateral  devia- 
tion. The  interdict  applied  to  the  proposed  vertical  devia- 
tion ;  the  deviation  from  "  the  levels  of  the  railway."  The 
"  levels,"  shown  on  the  plans  and  sections  deposited  with  the 
sheriff-clerks  do  not  mean  the  surface  levels,  but  "  the  levels 
of  the  railway,  as  referred  to  the  common  datum  line,"  for 
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which  the  Court  below,  in  granting  the  interdict,  substituted 
the  levels  of  the  ever- varying  line  of  surface,  and  therein 
misinterpreted  the  statute.  The  surface  level  is  not  at  all 
referred  to  in  the  11th  section  of  the  general  Act,  while  the 
datum  line,  being  a  line  unalterable  in  level,  has  been  ex- 
pressly named  as  the  criterion  of  vertical  deviation,  and  the 
common  standard  to  which  all  tHe  general  levels  of  the  line 
are  referred. 

The  height  of  the  railway  above  the  datum  line  at  the  Dal- 
housie  Mains  terminus  is  210  feet,  as  marked  on  the  plans, 
and  it  is  found  by  actual  admeasurement,  under  an  order  of 
the  Court  below,  that  the  distance  between  that  terminus 
and  the  point  at  which  the  railway  intersects  the  respon- 
dent's avenue  is  11,840  feet ;  and  the  gradient  of  the  line 
being  1  in  75,  the  height  of  the  railway  above  the  datum  line 
at  this  intersection  would  be  157  feet  10  inches,  in  addition 
to  the  210  feet,  making  altogether  367  feet  10  inches.  But 
the  height,  as  found  by  actual  levelling,  is  373  feet  10  inches. 
The  height,  as  delineated  on  the  parliamentary  plan,  viz., 
367  feet  10  inches,  being  deducted  from  the  actual  height, 
leaves  a  vertical  deviation  of  6  feet,  which,  by  reason  of  the 
lateral  deviation  of  61|^  yards  towards  a  lower  surface,  is  re- 
duced by  2|-  feet  to  a  vertical  deviation  of  3|^  feet,  while  the 
statute  allows  a  vertical  deviation  of  5  feet. 

The  decision  of  the  question  depends  on  the  construc- 
tion of  the  statutes  only.  The  standing  orders  of  this 
*  728  and  the  other  House  of  Parliament,  in  pursuance  *  of 
which  plans  and  sections  of  proposed  railways  are 
deposited  in  public  offices  before  application  for  statutory 
powers,  are  not  to  receive  any  consideration  in  the  construc- 
tion of  the  statutes,  unless  they  are  referred  to  and  incor- 
porated with  them.  Blakemore  v.  Glamorganshire  Canal 
Company.  (<^)  [See  the  other  cases  referred  to  by  the  Lord 
Chancellor,  infra^  p.  731.] 

Sir  Fitzroy  Kelly  and  Mr,  Bolt^  for  the  respondent.  —  The 
standing  orders,  under  which  notices  of  proposed  railways 

(a)  1  My.  &  K.  154;  see  p.  162  et  seq. 
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are  given^  and  plans  and  sections  are  deposited,  are  not  to  be 
disregarded  in  the  construction  of  railway  Acts,  although  not 
incorporated  in  them.    They  are  expressly  recognized  in  the 
General  Railway  Clauses  Consolidation  Acts,  and  in  the 
Special  Local  Acts.    The  standing  orders  are  framed  with  a 
view  to  giving  notice  to  the  public  how  individual  rights  are 
proposed  to  be  affected  by  a  railway,  and  for  this  purpose  the 
order  of  this  House  (No.  223,  §  5)  requires  that  the  plan 
deposited  in  compliance  therewith  should  show  "  the  surface 
of  the  ground  marked  on  the  plan,  and  the  intended  level  of 
the  proposed  work,  and  a  datum  horizontal  line."    The  sur- 
face level,  therefore,  could  no  more  be  dispensed  with  in  the 
plan  than  could  the  datum  line.    Of  the  two,  indeed,  the 
surface  level  is  of  more  importance  to  the  public,  who  are  in- 
terested only  to  see  how  the  surface  of  each  person's  land 
wonld  be  affected  by  the  projected  operations  ;  whereas  the 
datum  line,  although  valuable  as  an  unvarying  check  upon 
the  projectors,  is  of  comparatively  little  interest  to  the  land- 
holder until  a  difference  between  the  actual  operations  and 
the  delineations  upon  the  plan  suggests  to  him  the  necessity 
of  referring  to  this  check.    It  is  only  for  that  purpose  that 
the  datum  line  can  have  been  required  ;  for  it  cannot  be  sup- 
posed that  every  landholder  on  the  line  of  a  projected 
railway  *  would  be  at  the  trouble  and  expense  of  hav-  *  729 
ing  the  level  of  the  railway,  with  reference  to  the 
datum  line,  calculated  and  ascertained  at  the  risk  of  serious 
damage  to  his  property,  if  he  failed  in  accuracy,  although, 
from  the  representation  given  of  the  level  with  reference  to  the 
surface  of  his  lands,  he  may  not  have  seen  any  cause  of  fear. 

That  16th  section  of  the  appellants'  Act  recites  that  "  plans 
and  sections  of  the  railway,  showing  the  line  and  levels 
thereof,"  had  been  deposited.  The  only  meaning  of  such  a 
recital  is,  that  the  railway  was  to  be  formed  according  to 
that  line  and  to  these  levels  ;  and  by  the  use  of  the  plural 
word  "  levels,"  the  level  with  reference  to  the  surface  as  well 
as  the  level  with  reference  to  the  datum  line,  must  have  been 
embraced  ;  for  there  were  no  other  levels  to  which  that  word 
in  the  plural  could  have  reference. 

The  11th  section  of  the  Railway  Clauses  Consolidation  Act 
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makes  it  unlawful  "  to  deviate  from  the  levels  of  the  railway, 
as  referred  to  the  common  datum  line  described  in  the  section 
approved  of  by  Parliament,  and  as  marked  on  the  same." 
Those  words  cannot  be  read  as  if  the  levels  meant  were 
those  referred  to  the  datum  line  described  on  the  section, 
and  marked  upon  the  section ;  there  are,  in  fact,  no  levels 
marked  upon  the  datum  line.  The  levels  in  question,  there- 
fore, must  be  not  only  those  referred  to  the  datum  line,  bat 
those  marked  upon  the  section,  and  these  will  include  the 
level  with  reference  to  the  surface,  as  well  as  the  level 
with  reference  to  the  datum  line.  If  the  plan  and  sec- 
tion had  been  correctly  drawn,  and  the  two  levels  correctly 
represented,  a  deviation  from  the  one  would  necessarily  infer 
a  corresponding  deviation  from  the  other,  to  be  corrected 
only  by  the  variation  of  the  surface  ;  and  inasmuch  as  the 
difference  between  the  surface  level  at  the  original  point  of 
intersection  and  the  surface  level  at  the  new  point  of  inter- 
section is  only  one  foot  eleven  inches,  that,  deducted  from 

fifteen  feet  four  inches,  the  depth  of  the  original  pro- 
*  730  posed  cutting,  would  leave  thirteen  *  feet  five  inches 

as  the  depth  of  the  new  cutting  ;  and  allowing  the  five 
feet  of  vertical  deviation,  as  allowed  by  the  Railway  Clauses 
Consolidation  Act,  the  cutting  should  'be  eight  feet  five 
inches,  and  not  two  feet  eleven  inches,  as  it  is  now  proposed 
to  make  it. 

July  23. 

The  Lord  Chancellor  (Lord  Cottenham).  —  This  is  a 
case  of  very  great  importance,  as  affecting  the  rights  of  the 
parties.  The  first  question  to  be  considered  is,  what  is  the 
rule  in  respect  to  applications  for  interdicts  in  Scotland  or  for 
injunctions  in  England,  as  applicable  to  cases  of  this  kind?  — 
the  case  on  the  part  of  the  respondent  being  that  a  plan  was 
exhibited  to  him  and  to  the  public  previous  to  the  passing  of 
the  Act  under  which  the  railway  in  question  was  intended  to 
be  made,  which  plan  represented  that  the  railway  would  pass 
over  his  land  in  a  cutting  of  something  more  than  fifteen  feet 
from  the  surface. 

The  respondent  alleges  that,  giving  faith  to  these  represen- 
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tations,  he  had,  as  he  naturally  might,  come  to  the  conclusion 
as  to  what  course  he  was  to  pursue  with  refereijce  to  the 
supposed  state  of  circumstances,  as  represented  upon  that 
plan ;  and  that  noAv  the  railway  company  have  not  only  de- 
viated, which  they  had  a  right  to  do,  by  another  line  within 
the  prescribed  distance,  which  is  100  yards,  but  they  also 
propose  to  deviate  beyond  five  feet  vertically,  which  is  the 
limit  of  the  vertical  deviation  imposed  by  the  Act  of  Parlia- 
ment ;  that  they  propose  to  come  nearer  the  surface  by  a 
space  exceeding  the  five  feet. 

The  railway  company  say  that  they  do  not  dispute  that 
they  are  actually  coming  nearer  the  surface  to  a  much  greater 
extent  than  the  five  feet,  but  they  say  they  are  still  within 
the  prescribed  deviation  from  the  datum  line,  as  laid  down 
for  the  formation  of  the  railway ;  the  datum  line  being  an 
imaginary  line,  taking  its  commencement  from  some  given 
point  at  a  certain  elevation,  and  then  that  line  is  supposed  to 
run  in  a  perfectly  horizontal  direction,  and  the  inclina- 
tion of  the  railway  is  measured  *  with  reference  to  that  *  731 
datum  line.  They  say  they  are  within  the  distance, 
—  that  is,  within  the  five  feet  of  the  line  laid  down  upon 
those  plans,  measured  with  reference  to  the  datum  line,  — 
and  they  contend,  therefore,  that  they  are  within  the  provi- 
sions of  the  Act  of  Parliament,  and  that  they  are  not  deviat- 
ing beyond  what  that  Act  authorizes. 

Now,  as  to  the  effect  of  plans  exhibited  previous  to  the 
contract  being  made,  or  previous  to  the  Act  of  Parliament 
being  obtained,  it  does  seem,  from  cases  which  fiave  oc- 
curred, both  in  Scotland  and  in  this  country,  that  the  rule  of 
the  Courts  in  the  one  country  and  in  the  other  is  no  longer  a 
matter  of  any  doubt  or  dispute.  If  a  contract  or  an  Act  of 
Parliament  refer  to  a  plan,  to  the  extent  that  the  Act  refers 
to  the  plan,  and  for  the  purpose  for  which  the  Act  or  contract 
refers  to  the  plan,  undoubtedly  it  is  part  of  the  contract  or 
part  of  the  Act ;  about  that  there  is  no  dispute.  A  contract 
or  an  Act  of  Parliament  either  does  not  refer  to  the  plan  at 
all,  or  it  refers  to  it  for  a  particular  purpose.  It  has  been 
contended,  both  in  Scotland  and  in  England,  that  the  de- 
fendants in  the  suit,  or  those  who  claim  the  benefit  of  the 
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provisions  of  an  Act  of  Parliament,  previous  to  the  enact- 
ment being  made  or  the  contract  being  concluded,  have  rep- 
resented that  the  works  are  to  be  carried  on  in  a  particular 
mode,  upon  a  plan  shown  previous  to  the  powers  being  ob- 
tained under  the  Act,  or  the  contract  being  concluded,  and 
that  the  party  obtaining  the  Act,  or  obtaining  the  contract,  is 
bound  by  such  representation. 

There  was  a  case  very  much  considered  in  Scotland,  —  the 
case  of  The  Feoffees  of  Seriofs  Hospital  v.  Gribson,  ((%)  — 
and  several  cases  have  occurred  in  the  Courts  of  Equity  in 
this  country.  It  was  my  fortune  to  have  to  consider  the 
matter  very  minutely  in  the  case  of  Squire  v.  Camp- 
*  732  hell^  (6)  in  which  I  thought  it  my  duty  to  review  all  *  the 
cases  that  had  occurred  in  the  one  country  and  in  the 
other,  for  the  purpose,  if  possible,  of  establishing  a  rule  which 
might  be  a  guide  on  future  occasions  when  similar  cases  should 
occur,  and  I  found  that  certainly,  what  had  been  very  much 
the  opinion  of  the  profession  in  this  country,  namely,  that 
the  parties  were  bound  by  the  exhibition  of  such  plans,  had 
met  with  a  very  wholesome  correction  by  the  doctrine  laid 
down  by  Lord  Elgin  and  Lord  Redesdale,  in  the  case  of 
Heriot's  Hospital,  —  a  case  coming  from  the  Court  of  Session, 
and  decided  by  this  House.  Under  the  authority  of  that 
case,  where  the  point  was  very  distinctly  raised  and  delib- 
erately decided  upon  by  those  two  very  learned  Lords,  I  came 
to  the  conclusion  that  there  was  no  ground  for  equitable 
interposition. 

Now,  my  Lords,  not  relying  upon  the  authority  of  Squire  v. 
Campbell^  but  relying,  as  we  are  bound  to  do,  upon  the  case 
of  the  feoffees  of  Heriot's  Hospital,  that  being  a  decision  of 
this  House,  I  consider  that  this  is  the  rule  to  which  the 
Courts  of  this  country,  and  the  Courts  of  Session  in  Scotland, 
and  this  House  must  hereafter  adhere.  Taking  that,  then,  to 
be  the  rule,  in  examining  the  facts  of  this  case,  and  the  Act 
of  Parliament  upon  which  the  question  turns,  we  are  not  to 
look  at  what  was  represented  upon  the  plan,  except  so  far  as 
its  representation  is  incorporated  in  and  made  part  of  the  Act 


(a)  2  Dow,  301. 
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of  Parliament ;  and  the  real  question,  therefore,  turns  upon 
this,  whether  the  Act  of  Parliament  does  or  does  not  make 
the  datum  line  and  line  of  railway,  with  reference  to  that 
datum  line,  the  subject-matter  of  these  enactments,  and  the 
rule  by  which  the  rights  of  the  parties  are  to  be  regulated, 
or  whether  it  also  includes  the  surfaces,  —  which,  in  this  in- 
stance, accidentally,  no  doubt,  had  been  very  much  misrepre- 
sented upon  the  plan. 

We  are  first  of  all,  then,  to  refer  to  the  Act  of  Parliament 
under  which  this  railway  is  to  be  carried  into  effect,  and  the 
enactment  is  in  the  sixteenth  section.  I  may  here 
*  observe,  before  I  refer  to  that  section,  that  every  *  733 
thing  which  is  out  of  the  Act  is  to  be  found  in  the 
standing  orders  of  the  one  House  or  the  other,  and  the  plans 
which  are  required  to  be  exhibited  by  those  standing  orders, 
except  so  far  as  they  are  made  part  of  this  Act,  are,  as  I 
apprehend,  entirely  out  of  the  question  ;  because,  though  it 
may  be  very  inconvenient  that  standing  orders  of  this  or  of 
the  other  House  should  require  plans  to  be  exhibited  contain- 
ing matters  which  are  not  binding  between  the  parties,  but 
still,  when  we  are  looking  to  what  the  rights  of  the  parties 
are,  we  can  only  look  to  the  Act  of  Parliament  by  which 
those  rights  are  regulated.  Plans  or  proceedings  previous  to 
the  enactment  can  have  no  effect  upon  the  enactments  them- 
selves. 

Now  the  sixteenth  section  of  the  x^ct  of  Parliament  says  : 
"And  whereas  plans  and  sections  of  the  railway,  showing  the 
line  and  levels  thereof,  and  also  books  of  reference  containing 
the  names  of  the  owners  and  lessees,  and  occupiers  of  the 
land  through  which  the  same  is  intended  to  pass,  have  been 
deposited  with  the  sheriff-clerks  of  the  counties  of  Edinburgh, 
Selkirk,  and  Roxburgh ;  be  it  enacted,  that,  subject  to  the 
provisions  in  this  and  the  said  recited  Acts  contained,  it  shall 
be  lawful  for  the  said  company  to  make  and  maintain  the 
said  railway  and  works  on  the  line  and  upon  the  lands  deline- 
ated in  the  said  plans,  and  described  in  the  said  books  of 
reference,  and  to  enter  upon,  take,  and  use  such  of  the  said 
lands  as  shall  be  necessary  for  such  purpose."  There  is  a 
Parliamentary  authority,  which  of  course  cannot  be  disputed, 
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that  the  parties  are  to  be  at  liberty  to  make  "  the  railway  and 
works  on  the  line  and  upon  the  lands  delineated  on  the  said 
plans."  We  have,  therefore,  to  look  only  to  what  is  the 
meaning  of  the  word  "  line  "  as  used  in  this  Act  of  Parlia- 
ment. The  reciting  part  of  that  section  speaks  of  line  " 
and  "  levels."    It  is,  therefore,  necessary  to  look  to  other 

Acts,  —  the  general  Acts  being  required  to  be  incor- 
*  734  porated  *  and  made  part  of  this  Act,  —  to  see  what  is 

the  meaning  of  those  terms  used  in  this  section, 
because  this  is  a  power  under  which  the  railway  company  are 
to  act ;  and  if  they  bring  themselves  within  the  meaning  of 
the  enactment,  explained  by  provisions  and  sections  to  be 
found  in  other  Acts  of  Parliament,  beyond  all  doubt  they  are 
then  performing  the  powers  which  the  legislature  intended  to 
vest  in  them. 

In  the  Act  8  &  9  Vict.,  c.  38,  for  consolidating  in  one  Act 
certain  provisions  usually  inserted  in  Acts  authorizing  the 
making  of  railways  in  Scotland,  we  have  several  sections  to 
which  it  appears  to  me  to  be  necessary  to  refer.  The  seventh 
and  eighth  I  only  refer  to  for  the  purpose  of  observing  that 
the  plans,  which  are  there  referred  to,  are  in  cases  where, 
after  the  original  plans  have  been  deposited,  it  has  been 
found  that  they  contain  certain  errors  ;  and  then  they  define 
the  means  by  which  the  parties  are  to  correct  those  errors, 
and  to  make  their  plans  correct.  But  the  eleventh  section 
contains  this  provision  :  In  making  the  railway  it  shall  not 
be  lawful  for  the  company  to  deviate  from  the  levels  of  the 
railway,  as  referred  to  the  common  datum  line,  described  in 
the  section  approved  of  by  Parliament,  and  as  marked  on  the 
same,  to  any  extent  exceeding  in  any  place  five  feet,  without 
the  previous  consent  in  writing  of  the  owners  and  occupiers," 
&c.  It  then  provides  for  the  case  of  passing  through  a  town, 
as  to  which  other  provisions  are  introduced.  The  description, 
therefore,  of  the  levels,  when  it  speaks  of  the  levels  of  a  rail- 
way, is  in  very  distinct  terms.  It  describes  the  levels  of  the 
railway,  as  referring  to  the  common  datum  line  described  in 
the  sections  approved  of  by  Parliament.  Then  come  other 
clauses,  to  which  I  need  not  particularly  refer.  The  fifteenth 
provides  for  a  lateral  deviation,  which  is  not  in  question  in 
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the  present  case.  The  power  which  is  given  by  that  section 
has  been  acted  upon,  and  it  is  not  contended  that  the 
lateral  deviation  does  exceed  *  that  power.  Then  come  *  735 
the  enactments  of  the  sixteenth  section  of  the  local 
Act :  "  That,  subject  to  the  provisions  in  this  and  the  said 
recited  Acts  contained,  it  shall  be  lawful  for  the  said  company 
to  make  and  maintain  the  said  railway  and  works  in  the  line 
and  upon  the  lands  delineated  in  the  said  plans."  And  then 
it  goes  on  to  enumerate  the  works  which  the  company  is  to 
be  authorized  to  make. 

Now,  taking  these  enactments,  —  because  I  do  not  find  that 
the  other  Acts  contain  any  provisions  which  are  very  material 
to  be  attended  to,  —  taking  those  two  enactments  together,  it 
appears  to  me  to  be  quite  plain  that  the  legislature  intended, 
in  speaking  of  lines  and  in  speaking  of  levels  of  the  intended 
railway,  to  confine  those  provisions,  and  to  refer  them  to  the 
datum  line,  and  not  to  any  other  representation.  Although 
great  convenience  may  arise  from  the  plans  and  sections 
required  by  the  standing  orders  to  be  exhibited  previous  to 
the  application  to  Parliament  for  powers  to  make  the  railway, 
representing  the  surface  as  well  as  the  datum  line,  and  the 
intended  line  with  reference  ta  that  datum  line,  yet  if  any 
difficulty  should  arise  as  to  the  construction  to  be  put  upon 
the  sections  to  which  I  have  referred,  we  must  recollect  that 
Parliament  must  be  supposed  to  have  had  before  it  not  only 
the  line  as  explained  in  these  sections,  but  also  the  other  sur- 
face line  which  is  exhibited  in  the  plan.  But  the  enactment 
totally  disregards  the  surface  line,  and  is  confined  in  terms  to 
the  datum  line,  and  to  the  line  of  railway  to  be  measured  and 
ascertained  with  reference  to  its  distance  from  that  datum 
line. 

I  say  then,  my  Lords,  that  a  case  does  arise  upon  these 
provisions  of  the  Acts  in  which  the  plan  indeed  is  referred  to, 
but  the  plan  referred  to  is  in  the  terms  of  the  Act  of  Parlia- 
ment referred  to,  only  to  ascertain  the  line  of  the  railway 
with  reference  to  the  datum  line.  It  is  not  referred  to  with 
reference  to  any  surface  level.  The  plan,  therefore,  is  entirely 
out  of  the  enactment,  and  is  not  to  be  referred  to  for 
the  purpose  of  construing  the  enactment  *  as  to  any   *  736 
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part  of  it,  except  so  far  as  it  is  referred  to  and  incorporated 
in  the  Act. 

Arriving  at  that  construction  of  the  rule  upon  the  provisions 
of  the  two  Acts  to  which  I  have  referred,  and  then  applying 
to  it  the  principle  which  has  been  established  in  Scotland  and 
by  this  House,  in  the  case  of  the  Feoffees  of  Heriot's  Hospital, 
and  acted  upon  in  the  Court  of  Chancery  in  the  case  of  Squire 
V.  Camphell^  we  have  no  difQculty  in  coming  to  the  conclusion 
that  the  application  of  that  principle  will  necessarily  lead  to 
the  construction  of  the  clauses  to  which  I  have  referred.  The 
plan  is  binding  to  the  extent  of  the  datum  line,  and  the  line  of 
railway  measured  with  reference  to  that  datum  line,  but  it  is 
not  to  be  referred  to  for  the  purpose  of  surface  levels,  because 
the  Act  does  not  apply  it  for  that  purpose,  but  cautiously 
confines  the  enactment  to  the  other  lines  to  which  I  have 
already  referred.  Acting,  therefore,  upon  the  principle  so 
established,  and  with  reference  to  the  construction  which  I 
conceive  to  be  the  construction  to  be  put  upon  these  sections, 
—  although  we  cannot  but  greatly  lament  the  hardship  which, 
in  all  probability,  these  circumstances  have  imposed  upon  the 
respondent,  in  having  his  land  interfered  with  in  a  manner 
which  he  did  not  at  all  anticipate,  —  yet  when  we  are  called 
upon  to  consider  whether  the  Court  of  Session  is  correct  or 
not  in  suspending  the  further  acts  of  the  company,  with  ref- 
erence to  the  mode  in  which  they  were  to  pass  his  land,  we 
are  bound  to  look  to  see  what  are  the  powers  which  these 
acts  vest  in  the  company,  and,  according  to  the  opinion,  which 
I  have  formed,  for  the  reason  w^iich  I  have  already  explained, 
I  come  to  the  conclusion,  that  the  company  have  not  exceeded 
those  powers,  and  do  not  propose  to  exceed  those  powers  in 
the  plans  that  they  have  formed,  and  therefore  that  the  Court 
of  Session  has  been  in  error  in  granting  the  interdict  against 
this  company. 

Lord  Campbell.  —  I  must  admit,  that,  in  this  case, 
*737   I  felt  *very  considerable  doubts  as  the  argument  pro- 
ceeded, and  I  acknowledge  that  I  come  to  the  conclu- 
sion at  which  I  have  arrived  with  very  great  reluctance.  It 
seems  to  me  to  be  a  case  of  very  great  hardship  upon  Mr. 
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Tod.  He,  looking  to  the  plans  lodged  under  the  standing 
orders' of  the  House  of  Commons,  and  also  of  this  House,  had 
every  reason  to  believe  that  there  was  no  danger  of  the  raiL 
road  passing  his  approach,  in  a  manner  that  could  seriously 
affect  the  convenience  or  amenity  of  his  place  of  residence, 
and  he  might  very  reasonably  abstain  from  offering  any  oppo- 
sition to  the  bill  before  Parliament,  upon  that  representation. 
But,  when  we  come  to  consider  what  the  law  upon  the  sub- 
ject is,  I  feel  bound  to  concur  in  the  opinion  which  has  been 
expressed  by  my  noble  and  learned  friend. 

The  first  question,  as  it  seems  to  me,  to  be  considered  is 
this :  What  is  the  legal  construction  of  the  Acts  of  Parlia- 
ment ?  Does  the  co-mpany,  or  does  it  not,  propose  to  exceed 
the  powers  which  the  Acts  of  Parliament  confer  upon  it? 
Now,  it  is  admitted  that,  if  the  deviation  is  to  be  calculated 
from  the  datum  line  alone,  they  (the  company)  have  not, 
because  neither  vertically  nor  laterally  do  they  exceed  the 
powers  of  deviation  which  are  conferred  upon  them  by  the 
Acts  of  Parliament.  Well,  then,  that  raises  the  question 
whether  those  powers  of  deviation  are  to  be  calculated  from 
the  datum  line  alone,  or  whether  the  surface  line  is  to  be 
taken  into  consideration  ?  and  my  opinion  is  (and  I  have  no 
doubt  at  all  about  this ;  I  never  had  much  doubt  about  it)  that 
-  the  Act  of  Parliament  does  refer  every  thing  to  the  datum 
line.  I  think  it  is  evident  that  the  11th  section  of  the  8th 
and  9th  Vict.,  c.  33,  clearly  makes  this  datum  line  alone  that 
which  is  to  be  regarded. 

The  word  "  levels  "  in  the  plural  number  really  does  not, 
in  my  opinion,  at  all  include  the  surface  levels.  It  means 
merely  the  levels  on  the  datum  line,  which  point  out  the 
course  the  railway  is  to  go.  If  that  be  so,  the  *  com-  *  738 
pany  do  not  propose  to  do  any  thing  that  they  are  not 
authorized  to  do  according  to  the  letter  of  the  Act  of  Parlia- 
ment. 

Now,  there  certainly  was  a  representation  made  here  on  the 
part  of  the  company,  when  they  proposed  to  bring  in  an  Act 
of  Parliament,  by  which  they  intimated  that  at  that  time  the 
intention  was  that  the  railway  should  be  fifteen  feet  four 
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inches  below  the  surface  of  Mr.  Tod's  property,  at  the  point 
of  intersection ;  and  that  the  bridge,  by  which  his  approach 
would  pass  over  the  railway,  would  not  be  more  than  three 
feet.  But  this  was  entirely  an  intimation  on  the  part  of  the 
company  that  such  was  their  intention.  An  Act  of  Parliament 
of  this  sort  has,  b}^  Lord  Eldon,  and  by  all  other  Judges  who 
have  considered  the  subject,  been  considered  as  a  contract. 
Well,  then,  this  was  a  negotiation  :  it  was  a  contract.  We 
must  disregard  what  took  place  ;  we  must  look  to  see  what 
the  contract  was.  The  contract  is  to  be  gathered  from  the 
words  of  the  Act  of  Parliament ;  and  that  brings  us  to  the 
question  that  I  first  considered,  —  What  is  the  construction 
of  the  Act  of  Parliament  ?  That  Act  of  Parliament  must  be 
considered  as  overruling  and  doing  away  with  every  thing 
that  had  taken  place  prior  to  the  time  when  the  Act  of  Par- 
liament passed,  and  renders  the  representation  or  proposal  of 
the  company  pending  the  Act  of  Parliament  of  no  avail. 
Many  cases  have  occurred  in  the  Courts  of  Common  Law, 
in  which  it  has  been  held  that  every  thing  that  takes  place 
before  a  written  contract  signed  by  the  parties,  is  entirely  to 
be  disregarded  in  construing  the  contract  by  which  they  are 
bound. 

Now,  if  Mr.  Tod  had  been  cautious,  he  would  have  done 
what  I  would  strongly  recommend  to  all  gentlemen  hereafter 
to  do  under  similar  circumstances,  which  is  to  have  a  special 
clause  introduced  into  the  Act  of  Parliament  to  protect  his 
rights.  I  do  not  believe  there  is  any  committee  either 
in  the  House  of  Commons  or  in  the  House  of  Lords ^ 

*  739   who,  if  he  had  asked  for  a  clause  providing  *  that  the 

railroad  passing  his  approach  should  be  fifteen  feet  four 
inches  (with  a  power  of  vertical  deviation,  perhaps),  —  that 
it  should  be  of  that  depth  in  crossing  his  approach,  and  he 
should  be  able  to  pass  it  by  a  bridge  not  more  than  three 
feet,  —  would  not  have  acceded  to  such  a  clause  as  a  matter 
of  course ;  for  it  is  only  reasonable  that  his  property  should 
be  protected  in  this  manner,  and  that  he  should  be  saved  from 
such  a  deformity  being  erected  in  the  sight  of  his  dwelling- 
house,  which  would  for  all  time  to  come  be  a  great  nuisance 
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there,  and  might  diminish  its  value. ^  But  he  abstained  from 
introducing  any  such  clause,  and  therefore  he  must  be  consid- 
ered as  having  acceded  to  the  company  having  all  the  powers 
which  the  Act  of  Parliament  confers  upon  them.  The  Act 
of  Parliament  confers  on  them  the  powers  of  deviating  a 
hundred  yards  laterally,  and  five  feet  vertically,  without  any 
qualifications  whatever.  The  company  do  not  propose  to 
deviate  to  a  greater  extent ;  they  are,  therefore,  within  the 
powers ;  they  are  not  exceeding  the  powers  which  are  con- 
ferred upon  them ;  they  are  acting  according  to  the  contract 
that  must  be  supposed  to  be  entered  into  by  them  with  Mr. 
Tod. 

I  have  read  with  great  attention  the  case  of  the  Feoffees 
of  Heriot's  Hospital,  and  also  the  admirable  judgment  of  the 
Lord  Chancellor  in  Squire  v.  Campbell^  in  which  all  the  cases 
upon  this  subject  are  reviewed ;  and  these  cases  remove  all 
doubt  from  my  mind,  and  induce  me  now,  I  may  say  without 
hesitation,  —  although,  I  again  repeat,  with  very  great  reluc- 
tance, —  to  come  to  the  conclusion,  that,  neither  upon  the 
construction  of  the  Act  of  Parliament,  nor  upon  the  ground 
of  the  representation  that  was  made,  is  there  any  sufficient 
reason  for  supporting  this  interdict.  I  therefore  agree  in  the 
judgment  which  has  been  expressed  by  my  noble  and  learned 
friend. 

It  was  then  ordered  that  the  interlocutors  be  reversed,  and 
the  cause  remitted  to  the  Court  below. 


^  See  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works,  L.  R.  5 
Exch.  240,  243. 
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*  740         *  BOYLE  and  Others  FERRALL. 

1845. 

Alexander  Boyle  and  Others  Appellants, 

Daniel  Henry  Ferrall  Respondent, 

Judgment^  Assignment  of.  Notice. 

Under  the  9  Geo.  2,  c.  5  (Irish  Statute),  payment  by  the  conusor  of  a 
judgment  to  the  conusee,  without  notice  of  the  assignment  of  the 
judgment,  is  to  be  deemed  payment  to  the  assignee  thereof.^ 

The  registration  of  the  assignment  under  that  statute  does  not  operate  as 
notice  to  the  conusor. 

The  situation  of  a  conusor  under  this  statute  resembles  that  of  a  mortga- 
gor, under  the  (English  Statute)  32  Hen.  8,  c.  34. 

June  13,  19,  1845.    Aagust  14,  1846. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Chan- 
cery in  Ireland,  made  in  a  suit  for  an  account  which  the 
respondent  had  instituted.  The  circumstances  out  of  which 
the  suit  arose  were  these  :  In  the  month  of  May,  1823,  the 
respondent  became  entitled,  as  heir-at-law  and  devisee  of  his 
uncle,  John  Ferrall,  to  considerable  landed  estates  in  the 
county  of  Roscommon  and  elsewhere,  producing  an  annual 
income  of  nearly  8000^.  The  respondent  had  previously 
incurred  debts  to  a  large  amount,  and  in  particular  owed  to 
one  Patrick  Nolan,  his  uncle  by  marriage,  the  sum  of  4026?. 
8s.  10c?.  To  secure  this  debt,  the  respondent  executed  an 
ordinary  bond  in  double  that  amount,  conditioned  for  the 
payment  of  the  original  debt.  The  other  creditors  of  the 
respondent  having  become  pressing  for  payment  of  their 
demands,  it  was  arranged  that  the  respondent  should  leave 
the  country,  and  appoint  Patrick  Nolan  his  agent  to  manage 

^  See  Reed  v.  Marble,  10  Paige,  509;  Mangles  v.  Dixon,  1  Mac.  &  G. 
446;  s.  c.  3  H.  L.  Cas.  739  ;  Perry  Trusts,  §  438  ;  Stocks  v.  Dobson,  4 
De  G.,  M.  &  G.  11,  and  note  (2). 
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his  affairs.  Upon  the  bond  given  to  himself,  Patrick  Nolan, 
in  November,  1823,  entered  up  judgment  and  obtained  a 
custodiam  upon  the  respondent's  estates.  He  afterwards 
bought  up  other  judgments  which  other  creditors  had 
entered  up  *  against  the  respondent,  and  obtained  writs  *  741 
of  custodiam  uipon  them  to  the  amount  of  about  15,000L 
On  the  return  of  the  respondent  to  Dublin,  in  1828,  a  dispute 
arose  between  him  and  Nolan  as  to  the  amounts  which 
Nolan  had  in  the  mean  time  received  from  the  estates  of  the 
respondent,  and  as  to  the  balance  between  them.  This  dis- 
pute was  referred  to  the  arbitration  of  a  person  named  Strick- 
land, who,  in  December,  1829,  awarded  that  there  was  still 
remaining  due  from  Ferrall  to  Nolan  the  sum  of  15,396?.  5s, 
9cZ.,  on  a  general  balance  of  their  accounts.  This  award  was 
disputed  by  both  parties ;  by  Ferrall,  because  a  sum  of  3000Z. 
had  been,  as  he  alleged,  improperly  allowed  to  Nolan  ;  and 
by  Nolan,  because  the  sum  secured  to  him  by  the  judgment 
of  November,  1823,  had  not  been  taken  into  account.  These 
disputes  continued  for  some  time ;  but  at  length,  in  July, 
1831,  it  was  arranged  that  the  3000?.  objected  to  by  Ferrall 
should  be  struck  out,  and,  on  the  other  hand,  that  money 
due  on  the  judgment  of  November,  1823,  should  be  brought 
into  the  account,  and  that  if  Ferrall  could  procure  the  assent 
of  his  other  creditors  to  take  their  demands  out  of  the  residue 
of  the  rents,  Nolan  would  accept  the  sum  of  3000?.  yearly 
until  all  his  demands  should  be  paid  off,  but  without  preju- 
dice to  the  custodiam  obtained  by  him.  The  respondent  had 
been  arrested  by  one  of  his  other  creditors,  and  was  at  that 
time  in  prison.  On  the  25th  June,  1834,  he  executed  a  deed 
of  trust  for  the  purpose  of  raising  money  to  pay  off  his  cred- 
itors. By  this  deed  he  vested  his  property  in  two  persons, 
named  O'Connor  and  Veevers,  who  were  to  raise  a  sum  of 
15,000/.  for  payment  of  the  other  creditors,  and  to  pay  a  sum 
of  2500?.  a  year  to  Nolan,  till  Nolan's  claim  should  be  liqui- 
dated. Nolan  consented  to  this  arrangement,  and  was  a 
party  to  the  deed.  Money  was  afterwards  raised  on  annuity, 
and  Nolan  joined  in  the  securities  given  to  the  annui- 
tants.   Nolan  himself  was,  during  at  least  a  part  *  of  *  742 
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this  period  in  embarrassed  circumstances.  He  owed  a  sum 
of  1400?.  to  Brown  &  Co.,  and  to  secure  it  he  assigned 
to  them  the  judgment  of  November,  1823,  and  the  deed  of 
assignment,  dated  the  9th  January,  1833,  recited  that  the 
whole  sum  of  4026?.  8s.  10c?.  was  at  that  time  remaining  un- 
paid. Brown  &  Co.  were  afterwards  paid  off  by  means  of  a 
loan  of  1900?.  obtained  by  Nolan  from  one  Robert  Gray,  to 
whom  the  judgment  of  November,  1823,  was,  in  July,  1833, 
assigned  as  security.  The  deed  of  assignment  stated  that  a 
sum  of  3844?.  was  then  due  on  the  judgment  for  principal 
and  interest.  Under  the  trust-deed  of  the  respondent's 
property,  executed  to  O'Connor  and  Veevers,  Messrs.  Stewart 
&  Kincaid  had  been  appointed  receivers,  and  from  them 
Nolan  had  received  various  payments,  according  to  the  trusts 
in  the  deed.  On  the  4th  of  December,  1833,  he  obtained 
from  them  a  memorandum  to  the  following  effect :  "  Mr. 
Nolan  and  Mr.  Kincaid,  to  prevent  further  misunderstanding, 
have  agreed  to  the  following  arrangements  as  to  payments, 
viz.:  Mr.  Nolan  to  receive  at  present  1250?. ;  and  on  the  3d 
March  next,  750?.  more  :  on  the  1st  June,  1000?.,  and  1st 
December,  1000?. ;  Mr.  Nolan  not  to  be  considered  as  thereby 
waiving  his  right  to  dispose  of,  as  he  may  think  proper,  any 
surplus  that  may  be  at  the  end  of  the  year  after  the  above 
payments  ;  and  in  case  Mr.  Nolan  should,  in  the  mean  time, 
accept  the  rent  charge  of  3000?.,  under  the  deed  between  him 
and  Mr.  Ferrall,  the  above  quarterly  payments  then  to  be 
reduced  to  750?."  The  payments  under  the  trust-deed  were 
duly  made  by  Stewart  &  Kincaid  down  to  the  1st  December, 
1834.  On  the  31st  July  in  that  year,  Nolan  having  obtained 
advances  from  the  appellants,  his  bankers,  and  desiring  to 
obtain  further  advances  from  them,  procured  Stewart  &  Kin- 
caid to  .address  to  himself  a  letter  in  the  following  terms : 
"You  will  please  mention  to  Messrs.  Boyle  &  Co.  that 
*  743  we  shall  pay  them,  pursuant  *  to  the  memorandum 
between  Mr.  Kincaid  and  you,  on  the  1st  September 
next  1000?. ;  on  1st  December  following,  1625?. ;  and  every 
three  months  after,  so  long  as  we  continue  agents  for  Mr. 
Ferrall's  estates,  the  sum  of  1625?.,  on  every  1st  March,  1st 
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January,  1st  September,  1st  December  following,  until  your 
custodiam  debt  shall  be  discharged.  The  memorandum  thus 
referred  to  was  that  of  the  4th  December,  1833. 

On  the  18th  February,  1835,  Ferrall  filed  his  bill  against 
Nolan,  stating  that  the  judgment  of  November,  1823,  had 
been  paid  off,  and  praying  for  an  account  of  the  rents,  and 
for  a  receiver.  The  subpoena  to  answer  this  bill  was  served 
on  Nolan  on  the  19th  February ;  on  the  20th  he  made  a  third 
assignment  of  the  judgment  of  1823.  This  assignment  was 
executed  in  favour  of  Boyle  &  Co.,  to  secure  the  repa^^ment 
of  2500L,  previously  advanced  by  them,  and  such  further  sum 
as  they  might  advance.  Nolan,  by  this  deed  of  assignment, 
covenanted  with  Boyle  &  Co.  that  a  sum  of  4205?.  5s.  Id.  re- 
mained due  on  the  judgment  for  principal,  interest,  and  costs. 
All  these  assignments  were  duly  enrolled.  On  the  11th  June 
following,  Nolan  became  bankrupt.  On  the  25th  July,  Fer- 
rall filed  a  supplemental  bill,  making  the  assignees  of  Nolan 
and  Boyle  &  Co.  defendants  to  his  suit.  The  allegations  and 
prayer  of  this  bill  were  the  same  as  in  the  former  bill.  On 
the  24th  December,  Boyle  &  Co.,  having  previously  put  in  an 
answer  to  Ferrall's  bill,  filed  a  cross-bill  against  him,  in  which 
they  went  into  all  the  transactions  between  Nolan  and  the 
~  various  persons  to  whom  he  had  assigned  this  judgment,  and 
declared  that  the  sums  secured  by  the  judgment,  principal, 
interest,  and  costs,  were  still  due,  and  they  prayed  that  the 
judgment  should  be  declared  valid  and  subsisting  for  the 
amount  of  their  demand,  and  that  an  account  might  be  taken, 
and  a  receiver  appointed.  Before  the  causes  came  on 
for  hearing,  the  Court  referred  it  to  the  Master  *  to  *  744 
take  an  account  of  what  was  due  on  the  custodiam 
proceedings,  on  the  award  of  December,  1829,  and  on  the 
judgment  of  November,  1823,  and  the  motion  for  the  receiver 
was  directed  to  stand  over  till  the  report  had  been  made. 
The  Master  made  his  report  on  the  6th  July,  1838,  and  found 
that  Nolan  had  been  overpaid  to  the  extent  of  4982Z.  Is,  5d. 
In  February,  1838,  a  motion,  made  by  Boyle  &  Co.,  to  send 
back  the  report  to  the  Master,  was  refused,  with  costs,  with- 
out prejudice,  however,  to  the  rights  of  the  parties  to  insist, 
at  the  hearing  of  the  cause,  that  the  rents  received  by  Nolan 
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himself,  after  the  assignment  of  the  judgment  of  1823,  ought 
not  to  be  applied  in  payment  thereof,  as  against  the  assignees 
of  that  judgment. 

The  causes  were  finally  heard  before  the  Lord  Chancellor, 
who,  on  the  26th  June,  1839,  made  a  decree,  in  the  case  of 
Ferrall's  bill,  in  accordance  with  the  prayer  of  that  bill,  and 
dismissed  the  cross-bill,  with  costs,  (a)  This  appeal  was  then 
brought,  and  the  questions  raised  upon  it  depended  on  the 
construction  to  be  put  upon  the  Irish  Statutes,  9  Geo,  2,  c.  5, 
and  25  Geo.  2,  c.  14.  (5) 

(a)  1  Ir.  Eq.  Rep.  391. 

(&)  The  9  Geo.  2,  c.  5,  of  which  the  first  four  sections  are  as  fol- 
lows :  — 

Whereas  judgments,  statutes-staple,  and  statutes-merchant,  are  fre- 
quently assigned. for  valuable  considerations,  and  to  protect  the  purchase 
of  estates,  but  are  no  more  than  equitable  securities  in  the  hands  of  the 
assignees  ;  and  whereas  assignees  of  such  judgments,  statutes-staple,  or 
statutes-merchant,  as  the  law  now  stands,  cannot  revive  or  discharge  the 
same  in  their  own  names,  but  in  the  name  of  the  conusees  of  such  judg- 
ments, statutes-staple  or  statutes-merchant,  or  their  representatives, 
which  is  often  attended  with  very  great  inconveniences  ;  and  the  conusee 
may,  after  such  assignment,  enter  satisfaction  on  the  record  of  the  said 
judgments,  statutes-staple,  or  statutes-merchant,  without  the  knowledge 
or  consent  of  the  assignee  :  for  remedy  whereof  be  it  enacted,  that  from 
and  after  the  first  day  of  next  Easter  term,  where  any  conusee  or  conu- 
sees of  a  judgment  or  judgments,  statute-staple,  or  statute-merchant, 
his,  her,  or  their  executors  or  administrators,  shall  assign  the  same  to  any 
person  or  persons  whatsoever,  such  conusee  or  conusees,  his,  her,  or  their 
executors  or  administrators,  shall  also  perfect  a  memorial  of  such  assign- 
ment, under  his,  her,  or  their  hand  and  seal,  upon  parchment  or  vellum, 
attested  by  two  or  more  credible  witnesses,  which  memorial  shall  contain 
the  name  or  names  of  the  person  or  persons  to  whom  the  same  shall  be 
assigned,  and  the  sum  or  sums  of  money  mentioned  in  such  assignment 
or  assignments  to  be  remaining  due  and  unsatisfied  upon  such  judgment 
or  judgments,  statute-staple,  or  statute-merchant,  with  the  day  and  year 
when  such  assignment  or  assignments  is,  are,  was,  or  were  perfected,  and 
that  one  of  the  witnesses  to  such  memorial,  who  shall  be  a  witness  to  the 
assignment  of  such  judgment,  statute-staple,  or  statute-merchant,  shall 
make  an  affidavit  at  the  foot  of  such  memorial  of  the  true  perfection  of 
such  assignment  and  memorial,  before  the  respective  officer  or  officers 
where  such  judgment  or  judgments,  statute-staple  or  statute-merchant,  is, 
are,  or  shall  be  entered,  his  or  their  legal  deputy  or  deputies,  or  before 
any  one  of  the  Judges  of  the  Four  Courts  in  Dublin,  or  before  any  one 
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*  Mr,  Bethell  and  Mr.  FoUett,  for  the  appellants.  —  *  745 
The  judgment  here  was  something  which  was  capable 

of  the  Judges  of  his  Majesty's  Courts  at  Westminster,  who  are  respec- 
tively hereby  empowered  to  take  such  affidavit,  which  memorial  and 
affidavit  shall  be  lodged  in  the  proper  office  where  such  judgment,  statute- 
staple,  or  statute-merchant  is,  or  shall  be  entered  :  and  the  several  officers 
of  the  said  Courts  are  hereby  required  to  enter  such  memorial  of  such 
assignment,  statute-staple,  or  statute-merchant,  in  a  roll  or  rolls  of 
parchment  or  vellum,  to  be  kept  for  that  purpose  in  such  respective 
office  or  offices  where  such  judgment  or  judgments,  statute-staple,  or 
statute-merchant,  is,  are,  or  shall  be  entered  :  and  such  officer  or  officers 
is  and  are  hereby  required  to  indorse  on  such  assignment  or  assignments, 
the  day  of  the  month  and  year,  and  hour  of  the  day,  whereon  such 
memorial  or  memorials  was  or  were  so  lodged  and  proved  :  and  for  the 
more  easy  and  speedy  method  of  finding  such  assignment  or  assignments, 
such  respective  officer  or  officers  shall  enter  the  number  and  roll  where 
such  assignment  or  assignments  is  or  are  registered,  at  the  foot  of  each 
respective  judgment  or  judgments,  statute-staple  or  statute-merchant  so 
assigned  :  for  all  which  indorsements,  entries,  and  affidavits  upon  such 
respective  memorial,  the  sum  of  six  shillings  and  eightpence  shall  be  paid, 
and  no  more. 

2.  And  be  it  further  enacted,  that  from  and  after  such  time  as  such 
memorial  or  memorials  of  such  assignments  shall  be  entered  on  such  roll 
as  aforesaid,  it  shall  and  may  be  lawful  for  the  assignee  or  assignees  of 
such  judgment  or  judgments,  statute-staple,  or  statute-merchant,  his, 
her,  or  their  executors,  administrators,  or  assigns,  and  for  no  other  per- 
son or  persons  whatsoever,  to  revive  such  judgment  or  judgments,  statute- 
staple,  or  statute-merchant,  from  time  to  time,  in  his,  her,  or  their  own  name 
or  names,  and  take  .out  one  or  more  execution  or  executions  on  the  same, 
in  the  name  or  names  of  such  assignee  or  assignees,  his,  her,  or  their 
executors  or  administrators,  and  to  sue  forth  execution  or  executions 
thereon,  reciting  the  special  manner,  and  also  to  discharge  and  release 
the  same  :  and  also  in  his,  her,  or  their  own  name  or  names,  to  enter 
satisfaction  on  the  record  of  such  judgment  or  judgments,  statute-staple, 
or  statute-merchant,  in  as  full  and  ample  a  manner,  to  all  intents  and 
purposes,  as  if  the  conusee  or  conusees  of  such  judgment  or  judgments, 
statute-staple,  or  statute-merchant,  his,  her,  or  their  executors  or  ad- 
ministrators, could  or  might  do  ;  and  that  the  conusor  or  conusors  of 
such  judgment  or  judgments,  statute-staple,  or  statute-merchant,  his, 
her,  or  their  executors,  administrators,  or  assigns,  may,  upon  payment 
to  such  assignee  or  assignees,  plead  payment  specially  to  such  assignee  or 
assignees  :  and  that  such  assignee  or  assignees,  their  executors  or  ad- 
ministrators, may,  from  time  to  time,  assign  the  same  over  in  manner 
aforesaid,  and  the  respective  offices  in  such  assignment  or  assignments 
shall  be  proved  and  registered  in  manner  as  aforesaid  :  and  such  assignee 
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of  assignment.    It  was  so  if  the  conusee  had  a  legal 
*  746   *  estate  in  it.    By  the  terms  of  the  statute,  the  as- 
signee alone  can  give  a  good  discharge  for  it.  There 

or  assignees  may  revive  and  sue  out  execution  or  executions,  in  their 
own  name  or  names,  and  discharge  and  acknowledge  satisfaction  on 
such  judgment  or  judgments,  statute-staple,  or  statute-merchant,  in  man- 
ner aforesaid,  any  law,  usage,  or  custom  to  the  contrary  in  anywise  not- 
withstanding. 

3.  Provided  always,  that  the  conusor  or  conusors  of  such  judgment  or 
judgments,  statute-staple,  or  statute-merchant,  his,  her,  or  their  heirs, 
executors,  or  administrators,  shall  have  the  same  remedy  and  defence, 
both  in  law  and  equity,  against  the  assignee  or  assignees  of  such  judg- 
ment or  judgments,  statute-staple,  or  statute-merchant,  his,  her,  or  their 
representatives,  which  he,  she,  or  they  could  or  might  have  had  against 
the  conusee  or  conusees  of  the  same,  his,  her,  or  their  representatives,  in 
case  no  such  assignment  or  assignments  had  been  made. 

4.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  for  the 
assignee  or  assignees  of  any  judgment  or  judgments,  statute-staple,  or 
statute-merchant,  already  assigned,  his,  her,  or  their  executors  or  ad- 
ministrators, to  perfect  such  memorial,  in  manner  aforesaid,  and  to  have 
the  same  entered,  and  to  revive  and  sue  out  execution  or  executions,  and 
to  acknowledge  satisfaction  in  his,  her,  or  their  name  or  names,  and 
assign  such  judgment  or  judgments,  statute-staple,  or  statute-merchant, 
in  manner  aforesaid. 

This  was  amended  by  the  first  section  of  25  Geo.  2,  c.  14,  which  is  as 
follows  :  — 

Whereas  some  doubts  have  arisen  upon  the  construction  of  an  Act  of 
Parliament,  passed  in  this  kingdom,  in  the  ninth  year  of  his  present 
Majesty,  entitled  "  An  Act  for  the  more  effectual  assignment  of  judg- 
ments, and  for  the  more  speedy  recovery  of  rents,  by  distress,"  so  far  as 
the  said  Act  relates  to  the  assignment  of  judgments  and  statutes  in  the 
several  Courts  of  law  therein  mentioned,  for  the  removing  of  which 
doubts  be  it  declared  and  enacted,  that  every  assignee  or  assignees  of 
every  judgment  or  judgments,  statute-staple,  or  merchant,  that  are  now 
assigned,  or  which  hereafter  shall  be  assigned  on  record,  by  virtue  of  the 
said  Act,  his,  her,  or  their  executors,  administrators,  or  assigns,  may 
not  only  revive  such  judgment  or  judgments,  statute  or  statutes,  from 
time  to  time,  in  his,  her,  or  their  own  name  or  names,  and  take  out 
one  or  more  execution  or  executions  thereon,  for  recovery  of  his  or  their 
demands  thereon,  as  by  the  said  Act,  among  other  things,  is  directed  ; 
but  that  also  such  assignee  or  assignees  of  such  judgment  or  judgments, 
statute  or  statutes,  now  assigned,  or  hereafter  to  be  assigned,  by  virtue  of 
the  said  Act,  his,  her,  or  their  executors,  administrators,  or  assigns,  may 
bring  an  action  of  debt,  or  othei*wise  proceed  thereon,  in  his,  her,  or 
their  own  name  or  names,  and  be  considered  to  all  intents  and  purposes 
[  688  ] 


BOYLE  AND  OTHERS  V,  FERRALL. 


*746 


is  no  necessity  for  notice,  for  the  statute  took  care  to 
furnish  *  the  conusor  of  the  judgment  with  the  means  *  747 
of  knowing  whether  any  proceedings  had  been  taken  to 
vest  the  rights  created  by  it,  in  any  other  person  but  the 
original  *  conusee.  He  was  bound  to  avail  himself  of  *  748 
these  means,  and  see  what  had  been  done.  Suppose 
that  an  Irish  owner  of  an  estate,  who  has  confessed  a  judg- 
ment, is  abroad,  and  his  creditor,  who  is  desirous  of  not 
enforcing  the  judgment,  goes  to  respectable  bankers  to  see  if 
they  will  take  a  transfer  of  the  judgment ;  their  consenting 
to  do  so  would  be  a  benefit  both  to  the  conusor  and  the 
conusee.  But  they  will  not  do  so,  if  to  what  they  are  bouad 
to  do  under  the  statute  is  superadded  the  necessity  of  giving 
notice  to  the  conusor.  Nothing  could  be  more  impolitic  than 
a  judicial  declaration  that  any  thing  is  to  be  added  to  the 
registry  Acts,  not  required  in  terms  by  the  legislature,  but 
appended  to  them  by  the  decision  of  the  Courts.  Then 
comes  the  question,  whether  the  legislature  did  require  that 
notice  should  be  given  ?  A  strong  argument  against  such  a 
supposition  is,  that  the  statute  is  express  and  minute  in  the 
directions  which  it  does  give,  and  that  it  does  not  say  any 
thing  of  the  sort. 

[Lord  Campbell.  —  Suppose  a  lease  for  years  rendering 
rent.  A.  assigns  to  C.  ;  B.,  the  tenant,  not  knowing  of  the 
assignment,  goes  on  paying  rent  to  A.  :  could  C.  sue  B.  for 
the  rent  ?] 

He  could. 

[Lord  Campbell.  —  But  suppose  B.  *  pleaded  riens  *  749 
en  arrear^  would  he  not  be  entitled  to  the  benefit  of 
the  payments  he  had  made  ?  might  it  not  be  contended  that 
A.  made  C.  his  bailiff  to  receive  the  rent  ?] 

No  ;  for  the  covenants  would  run  with  the  land,  and  on  the 

in  the  place,  stead,  and  condition,  either  in  law  or  in  equity,  of  the 
assignor  or  assignors  :  any  thing  in  the  said  Act  contained,  or  otherwise, 
to  the  contrary  in  anywise  notwithstanding. 
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transfer  of  the  reversion  they  would  be  transferred  too.  The 
obligation  to  give  notice  is  purely  an  equitable  doctrine.  It 
arises  from  the  circumstance  of  the  infirmity  of  an  equitable 
transfer.  Hence  an  obligation  to  perfect  it  by  notice.  But 
where  the  transfer  is  a  legal  and  not  an  equitable  transfer, 
that  necessity  does  not  exist.  The  transfer  here  is  legal.  It 
is  unknown  to  the  law  to  require  notice  for  the  perfection  of 
a  legal  title.  The  law  has  provided  for  the  conusor  the 
means  of  knowledge,  and  all  that  is  required  of  him  is  to  look 
at  the  registry-book,  and  see  to  whom  the  property  belongs. 
But  if  otherwise,  a  Court  is  not  entitled  to  decide  on  the 
consideration  of  mere  inconveniences.  All  that  the  Courts 
have  a  right  to  consider  is,  whether  the  legislature  intended 
to  make  judgments  legally  assignable. 

As  to  the  necessity  for  notice,  that  is  explained  in  the  case 
of  Jones  V.  Gibbons.^  (a)  where  the  Master  of  the  Rolls  laid  it 
down  that  notice  to  the  party  who  is  to  pay  is  requisite  for 
the  perfection  of  the  transfer,  and  that  this  was  requisite,  as 
otherwise  the  debtor  might  pay  the  original  creditor.  But 
though  that  may  be  true  as  to  equitable  titles  generally,  it 
cannot  be  so  here,  where  the  statute  has  given  a  statement  of 
what  it  is  necessary  for  the  assignee  to  do,  and  then  declares 
that  having  done  what  is  so  required,  that  he  shall  be  con- 
sidered to  all  intents  and  purposes  in  the  place,  stead,  and 
condition  of  the  assignor,  and  shall  have  the  same  remedies 
against  the  conusor  as  the  conusee. 

[Lord  Cottenham.  —  But  your  assignment  was  in  1835, 
and  at  that  time  it  is  said  that,  in  fact,  nothing  was 
*  750  done.    If  so,  there  is  an  end  of  *  the  legal  title.] 

The  first  assignment  was  in  1832,  to  Brown  &  Co.,  then  to 
Gray,  and  then  to  the  appellants.  The  claim  here  is,  there- 
fore, one  not  dependent  on  the  assignment  in  1835,  but  on  a 
derivative  assignment,  which  is  what  the  statute  contemplates. 
[The  learned  counsel  here  stated  verj^  fully  the  facts  of  the 
case,  and  having  come  to  the  deed  executed  between  Ferrall 
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and  Nolan  after  the  award,  proceeded  to  argue  that  that  deed 
was  conclusive  as  against  the  respondent.]    The  judgment 
deed  is  admitted  by  this  deed  to  be  unaffected  by  any  thing 
which  takes  place  under  it.    The  appellants,  therefore,  start 
with  the  acknowledgment  of  the  respondent  that  this  judg- 
ment was  not  touched  by  the  accounts  submitted  to,  and 
taken  by,  Strickland.    Of  all  the  custodiams  which  expired 
with  the  demise  of  George  IV.,  two  only  were  renewed,  and 
that  for  4026L  was  not  one  of  them.    The  custodiam  for 
20,000?.  was  that  under  which  Nolan  continued  in  possession. 
That  did  not  affect  the  judgment  debt.    Till  the  12,376?.  had 
been  satisfied,  nothing  received  under  that  custodiam  could 
be  attributed  to  the  discharge  of  the  judgment  of  4026Z. 
Another  deed  was  then  executed,  by  which  Nolan  transferred 
to  Kincaid  the  security,  in  respect  of  which  he  was  in  posses- 
sion of  Ferrall's  estate.    Kincaid  entered  under  a  custodiam 
writ,  and  paid  himself  3500?.,  borrowed  from  him  by  Nolan. 
While  Kincaid  was  in  possession,  it  was  agreed  that  he  should 
become  the  agent  and  receiver  of  Ferrall,  in  the  event  of 
Ferrall  being  able  to  raise  money  for  the  payment  of  his 
debts.    The  memorandum  of  agreement  entered  into  by  Kin- 
caid on  behalf  of  Ferrall  is  a  most  important  document,  when 
considered  in  connection  with  the  first  transfer  of  the  judg- 
ment.   Here  Kincaid  acknowledges  on  the  part  of  the  respon- 
dent that  Nolan  was  entitled  to  receive  out  of  the  proceeds 
of  this  estate  in  the  following  year  5000?.,  at  least,  and  that 
Nolan  was  entitled  to  the  benefit  of  the  deed  of  1831. 
That  shows  that  there  was  due  to  *  Nolan,  in  respect   *  751 
of  the  award  debt,  the  sum  of  5000?.  as  expressly  ad- 
mitted by  the  agent  of  the  respondent.    Again,  the  assign- 
ment of  January,  1833,  shows  that  the  judgment  debt  was 
not  affected  by  that  instrument.    Now,  in  the  accounts  taken 
in  Master  Goold's  office,  the  report  shows  that  in  January, 
1833,  the  sum  of  2404?.  2s.  Id.  was  due  to  Nolan,  without 
reference  to  the  judgment. 

[Lord  Cottenham.  —  Does  it  not  appear  from  the  deed  of 
1834  that  the  sum  in  the  award  covered  all  the  debts  ?  No 
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distinction  is  there  taken  between  the  different  sorts  of 
debts.] 

That  vague  statement  of  the  debts  must  be  corrected  by 
reference  to  the  deed  of  1831.  There  were,  in  fact,  two 
sorts  of  debts,  the  award  debt  and  the  judgment  debts. 
There  was  a  subsisting  account  in  respect  of  Nolan's  re- 
ceipts. The  appellants  were  about  to  advance  money  on  the 
judgment  debt,  and  they  requested  the  agents  to  say  whether 
they  were  prepared  to  pay  the  debts  which  appeared  by  the 
deed  to  be  existing,  and  they  were  told  that  the  debts  would 
be  duly  paid.  That  representation  was  confirmed  by  the 
deed  of  Ferrall  himself  by  which  Nolan  was  to  receive  an- 
nually 25001.  On  this  the  appellants  lent  their  money,  and 
received  the  transfer  in  security.  The  question  then  is, 
whether  the  accounts  must  not  proceed  on  the  basis  that  at 
the  time  these  representations  were  made  there  was  a  debt 
due  according  to  those  representations.  That  is  the  whole  of 
the  case  on  the  facts,  and  it  is  not  possible  to  doubt  that  the 
appellants'  title  will  on  them  be  found  to  be  distinctly  and 
clearly  established. 

[Lord  Campbell.  —  Suppose  an  action  brought  by  the  as- 
signee of  the  judgment  in  his  own  name,  the  conusor  would 
plead  payment,  and  that  plea  would  go  before  the  jury.  The 
question  left  to  the  jury  would  then  be,  whether  the  assignee 
had  held  out  to  the  world  the  conusee  of  the  judgment  as  his 
agent  to  receive  the  money.] 

The  facts  of  the  case  here  are  an  answer  to  such  a  supposi- 
tion. 

*  752  *  This  is  a  common-law  assurance,  and  needs  no 
notice  to  perfect  it :  it  is  sufficiently  protected  by  the 
act  of  the  law.  The  Court  has  no  power  to  superadd  any 
thing  to  the  statute,  nor  to  make  any  implication  against 
which  the  statute  seems  to  have  provided.  The  legislature 
has  prescribed  the  forms  to  be  observed,  and  the  Courts  can 
only  make  an  implication  where  the  thing  is  doubtfully  ex- 
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pressed.  Here  it  is  not  so:  the  language  of  the  statute  is 
clear,  and  the  people  of  Ireland  ought  not  to  be  deprived  of 
its  practical  benefits  by  the  Courts  superadding  a  legal  pro- 
ceeding which  the  legislature  has  not  deemed  it  necessary  to 
prescribe. 

The  Courts  in  Ireland  have  already  expressed  an  opinion 
on  the  law  in  the  case  of  Purdon  v.  Purdon^  (a)  where  a  plea 
of  payment  to  a  first  assignee  was  held  to  be  no  answer  to 
an  action  at  the  suit  of  a  second  assignee. 

Mr,  Kelly  and  Mr.  Bolt^  for  the  respondent.  —  It  is  not 
necessary  to  contend  here  that  notice  is  required  in  order  to 
make  the  assignment  perfect.  Yet  the  cases  go  to  that  ex- 
tent. An  assignment  of  a  judgment,  which  is  an  assignment 
of  a  chose  in  action^  was  unknown  to  the  common  law,  and 
can  only  be  by  statute  or  by  the  custom  of  merchants.  A  bill 
of  exchange  is  assignable  by  the  custom  of  merchants,  but 
that  is  not  like  a  judgment ;  for  payment  in  part  of  a  bill  can 
be  indorsed  on  the  bill,  but  payment  in  part  of  a  judgment 
cannot,  for  the  judgment  remains  of  record.  A  case  of  this 
kind  is  new  in  England.  In  Ireland  there  has  been  one  case 
which  is  assimilated  to  it,  but  which,  in  fact,  has  no  resem- 
blance to  it.  The  case  referred  to  is  that  of  Purdon  v.  Pur- 
don ;  (h)  that  was  merely  decided  on  a  point  of  pleading. 
There,  to  a  scire  facias  brought  by  the  second  assignee 
of  a  judgment,  a  plea  of  payment  to  the  first  *  assignee  *  753 
was  held  bad  on  special  demurrer,  for  not  averring 
that  the  payment  was  made  after  the  assignment  to  him.  It 
has  arisen  with  reference  to  the  grantee  of  a  reversion  suing 
for  rent  due  from  the  lessee  of  the  land  to  the  grantor  of  the 
reversion.  The  32  Hen.  8,  c.  34,  did,  in  England,  in  the  case 
of  a  mortgage,  exactly  what  has  been  done  in  Ireland  by  the 
9  Geo.  2,  c.  5,  in  the  case  of  a  judgment,  and  declared  that, 
for  all  purposes,  the  assignee  shall  stand  in  the  place  of  the 
mortgagee.  On  this  provision  of  the  Irish  statute  arises  the 
question  whether  it  is  necessary  for  the  purpose  of  the  as- 
signee standing  in  the  place  of  the  conusee  that  notice  should 


(a)  1  Huds.  &  Brooke,  229.  (b)  1  Huds.  &  Brooke,  229. 
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be  given  to  the  conusor.  There  can  be  no  doubt  that  it  is 
necessary.    It  would  be  fraudulent  if  it  was  not  so. 

[Lord  Campbell.  —  Does  not  the  Statute  4  Anne,  c.  16, 
which  takes  away  the  necessity  for  attornment,  provide  that 
notice  shall  be  given  ?] 

It  does,  and  it  must  be  admitted  that  that  appears  to  be 
opposed  to  the  necessity  of  notice  here,  since  notice  would 
seem  not  to  have  been  necessary  till  made  so  by  the  Statute 
of  Anne.  But  then  the  Statute  of  Hen.  8  said  nothing  of 
attornments  ;  and  yet  Lord  Coke,  commenting  on  this  stat- 
ute, shows  attornment  to  have  been  necessary,  for  he  says  :  (a) 
"  If  a  lease  for  life  be  made,  reserving  a  rent  upon  condition, 
&c.,  the  lessor  levies  a  fine  of  the  reversion,  he  is  grantee  or 
assignee  of  the  reversion  ;  but  without  attornment  he  shall 
not  take  advantage  of  the  condition,  for  the  makers  of  the 
statute  intended  to  have  all  necessary  incidents  observed, 
otherwise  it  might  be  mischievous  to  the  lessee." 

The  necessity  of  attornment  is  shown  by  Mallory^s  Case^  (5) 
where  it  is  said  to  have  been  thus  resolved :  "  Though  the 
words  of  the  Statute  32  Hen.  8,  c.  34,  are  general  (as  all 

other  persons,  being  grantees  or  assignees  to  or  by 
*  754  any  other  person  or  persons,  &c.,  shall  *and  may  have 

like  advantage  as  the  lessors  or  grantors  themselves, 
&c.,  or  should,  or  might  have  had  or  enjoyed  at  any  time  or 
times,  &c.),  yet  the  grantee  or  assignee,  by  fine,  shall  not 
take  advantage  of  a  condition  without  attornment.  For  when 
a  statute  speaks  of  an  assignee,  it  is  to  be  understood  of  such 
complete  assignee,  who  has  all  the  ceremonies  and  incidents 
requisite  by  law  to  such  assignee,  and  not  to  take  away  any 
ceremony  or  circumstance  which  the  law  requires,  nor  to  do 
any  thing  contrary  to  the  common  law  as  it  is  agreed  28 
Hen.  8.  c,  28."  Notice  is  now  necessary  for  the  same  rea- 
sons for  which  attornment  was  formerly  required. 

In  like  manner  in  the  law  of  Scotland,  by  which  a  eJiose 
in  action  may  be  assigned,  there  must  be  an  intimation,  which 


(a)  Co.  Litt.  215  a/ 
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is  in  fact  a  notice,  before  the  assignee  can  exercise  his  full 
rights  acquired  in  that  character.  If  notice  was  not  required, 
the  conusor  of  a  judgment  never  could  with  safety  pay  a 
siugie  farthing  of  the  principal  or  interest  without  first 
searching  the  registry  to  see  to  whom  the  last  assignment 
had  been  made.  The  inconvenience  of  imposing  such  a  duty 
on  him  is  manifest.  The  conusee  must  be  treated  as  the 
agent  of  the  conusor  until  notice.  The  statute  produces  no 
other  effect  than  this.  An  unregistered  deed  has  no  effect : 
a  registered  deed  is  made  effectual  for  certain  purposes  and 
in  a  certain  manner.  The  statute  was  meant  to  protect  the 
debtor  from  being  called  upon  by  different  persons  having 
different  interests  to  pay  the  same  debt.  The  assignee  alone 
may  revive  the  judgment  and  give  a  discharge  for  the  same. 
All  the  provisions  of  the  section  which  give  the  assignee  the 
right  to  put  himself  in  the  place  of  the  conusee,  and  to  re- 
ceive payment,  and  to  discharge  the  debt,  are  only  so  many 
provisions  as  to  the  doing  of  acts  which  are,  in  fact,  notice  to 
the  conusor,  and,  unless  that  notice  is  given,  the  conusor  may 
lawfully  pay  the  conusee,  and  will  discharge  himself 
by  such  payment.  If  the  statute  intended  that  *  the  *  755 
act  of  registration  should  be  notice  to  all  the  world,  it 
would,  like  other  statutes  where  such  an  intention  exists, 
have  expressed  it.  Its  silence  on  this  point  shows  that  there 
was  no  such  intention.  The  sole  object  of  the  second  stat- 
ute was  to  supply  an  omission  from  the  first,  and  to  enable 
the  assignee  to  proceed  in  his  own  name,  and  to  revive  the 
judgment,  and  to  3'ecover  the  same.  Having  done  this,  it 
describes  what  is  the  force  of  the  statute  by  declaring  him  to 
stand  in  the  "  place,  stead,  or  condition  of  the  assignor." 
The  first  section  of  the  first  statute  merely  enables  the  as- 
signee to  invest  himself  with  his  full  right  as  against  the 
assignor,  and  the  second  section  shows  that  after  that  he 
must  take  other  steps  to  enforce  his  rights  as  against  the 
conusor,  and  there  is  scarcely  one  of  them  that  does  not,  as 
matter  of  necessity,  imply  notice  to  the  conusor. 

[Lord  Cottenham.  —  Suppose  the  legal  title  against  you, 
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do  you  set  up  in  this  bill  this  equitable  right  by  way  of  de- 
fence ?] 

The  bill  states  that  the  assignment  is  void :  not  merely  void 
in  law,  but  void.  The  bill  w^as  at  first  against  Nolan  ;  there 
was  then  no  assignment ;  the  assignment  was  made  pending 
the  suit.  The  assignee,  therefore,  came  in,  subject  to  all  the 
equities  then  existing  in  favour  of  the  conusor.  It  is  sub- 
mitted, first,  that  this  assignment  never  was  perfected  at  all, 
for  the  law  would  intend  that  notice  was  necessary  to  perfect 
it ;  secondly,  that  a  Conrt  of  Law  would  hold  that  the  conusee 
here  was,  until  notice,  the  agent  of  the  assignee,  and  that  pay- 
ment to  one  would  bind  the  other ;  and,  thirdly,  that  that 
being  so  in  a  Court  of  Law  a  fortiori^  it  is  so  in  equity,  since 
otherwise  the  conusor  might  be  compelled,  by  a  fraud  between 
the  conusee  and  the  assignee,  to  pay  the  debt  twice  over. 
This  last  ground  of  argument  is  rendered  so  much  the 
stronger,  by  the  fact  that  there  was  no  new  advance  on  the 
faith  of  this  judgment,  but  that  the  assignment  took  place  to 

cover  an  old  liability. 
*  756      *  The  case  of  Chambers  v.  G-oldwin  (a)  was  relied 

on  by  the  other  side,  to  show  that  when  a  mortgagee 
assigns  a  mortgage,  if  he  produces  the  deed  on  which  there 
is  an  acknowledgment  that  a  certain  sum  is  due,  the  mort- 
gagor is  bound  by  that  recital.  The  doctrine  of  that  case  is 
misunderstood  when  such  is  stated  to  be  its  result.  A  per- 
son is  bound  by  a  statement  which  he  makes,  and  by  which 
he  induces  another  party  to  enter  into  a  transaction  in  the 
way  of  agreement,  but  he  is  not  bound  in  the  same  manner 
where  he  merely  executes  a  deed,  in  which  a  particular  state- 
ment is  found.  The  case  of  Chambers  v.  Croldwin  did  not 
lay  down  any  general  doctrine,  but  was  determined  on  its 
own  peculiar  circumstances,  —  Lord  Eldon  saying,  this  bill 
not  imputing  specifically  any  error  to  the  accounts  settled 
between  the  original  mortgagee  and  the  original  mortgagor, 
the  latter,  though  he  may  try  with  the  mortgagee  himself, 


(a)  5  Ves.  834;  9  Ves.  254. 
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the  question  of  error,  as  to  the  accounts  of  that  mortgagee, 
cannot  do  so  with  the  assignee." 

On  the  whole,  it  is  submitted  that  the  debts  in  custodiam 
had  no  priority  over  the  debt  on  the  judgment,  but,  on  the 
contrary,  that  the  latter  was  an  execution  which  the  tenants 
were  bound  to  obey,  and  in  respect  of  which  the  payments 
they  made  being  compulsory,  were  protected  ;  and  that  at 
the  time  of  the  assignment  of  the  judgment  to  Brown  &  Co., 
the  judgment  was  by  these  payments  satisfied.  The  judg- 
ment of  the  Court  below  is  warranted  by  the  proper  con- 
struction of  the  statutes  and  by  the  rules  of  equity,  and  on 
the  facts  of  this  case,  no  other  judgment  could  be  pronounced. 
That  judgment  must  be  affirmed. 

Mr,  Bethell^  in  reply.  —  Attornment  was  only  necessary 
by  the  common  law.  Where  a  statutory  right  was 
granted,  *it  became  unnecessary.  Lord  Coke  gives  (^a)  *  757 
the  reason  of  it.  He  says  it  was  meant  to  protect  the 
tenant  against  a  transfer  of  his  service  to  his  greatest  enemy. 
Again,  Lord  Coke  says,  (5)  that  if  a  grant  is  by  fine,  attorn- 
ment is  not  necessary,  for  the  party  is  in,  by  27  Hen.  8,  c.  10, 
by  act  of  law.  And  he  afterwards  adds,  (c)  "  and  so  it  is, 
and  for  the  same  cause,  if  a  man  at  this  day,  by  deed  indented 
and  enrolled  according  to  the  statute,  bargaineth  and  selleth 
a  seigniory  to  another,  the  seigniory  shall  pass  to  him  without 
any  attornment:  and  so  it  is  of  a  rent,  a  reversion,  and  a 
remainder."  Here  the  assignee  is  in  by  force  of  the  stat- 
ute, and  notice  is  not  necessary.  If  notice  was  required 
in  all  cases,  the  provisions  of  the  statute  would  be  rendered 
nugatory. 

Nor  in  this  case  ought  notice  to  be  required  on  the  equi- 
ties as  they  existed  between  the  parties.  The  debt  to  Nolan 
was  acknowledged  at  the  time  the  assignment  was  made; 
every  thing  that  had  passed  between  the  several  parties 
showed  that  he  had  a  valid  subsisting  claim,  —  a  claim  not 
then  disputed  ;  it  was  assignable  by  law ;  and  having  been 


(a)  Co.  Litt.  309  a. 
(c)  Co.  Litt.  309  b. 


(6)  Co.  Litt.  309  b. 
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assigned  and  duly  enrolled,  the  payments  made  to  any  other 
persons  but  the  assignee  cannot  be  taken  into  account  against 
them. 

The  Lord  Chancellor.  —  In  this  case  the  appellants  filed 
their  bill  on  24th  December,  1835,  praying  that  the  judg- 
ment of  Michaelmas  term,  1823,  might  be  declared  a  valid 
security  for  the  appellants'  demand,  and  that  an  account  might 
be  taken  of  what  was  due  from  Ferrall  on  account  thereof, 
and  that  what  might  be  found  due  from  Ferrall  on  account 
of  the  said  judgment,  might  be  paid  by  him  in  satisfaction  of 
the  appellants'  demand. 

The  bill  by  the  respondent  against  Nolan  was  filed  on  the 
27th  February,  1835,  but  the  appellants  were  not  made  par- 
ties to  this  suit  till  the  filing  of  the  supplemental  bill 
*  758  *  on  the  29fch  July,  1835.  The  object  of  this  suit  was 
to  have  accounts  taken  between  the  respondent  Ferrall 
and  Nolan.  In  the  appellants'  suit,  an  order,  dated  12th 
July,  1836,  was  made  by  consent,  by  which  it  was  referred  to 
the  Master  to  take  the  account  between  Ferrall,  the  respon- 
dent, and  Nolan,  upon  the  footing  of  the  award  (deducting 
a  sum  of  3000?.),  and  of  the  judgment  of  1823  ;  that  is,  as- 
suming the  12,396?.  15s.  9^^.,  and  the  4026Z.  8s.  lOd.,  for  which 
the  judgment  was  given,  to  have  been  due,  —  a  supposition 
most  favourable  for  the  appellants,  who  claim  through  Nolan. 

The  Master  made  his  report  on  the  6th  January,  1838,  find- 
ing 4982?.  to  be  due  to  Ferrall  from  Nolan.  To  this  report 
no  exceptions  were  taken,  although  a  motion  was  made  to 
refer  the  matter  back  to  the  Master,  to  make  a  further  report 
as  to  the  judgment  debt  on  9th  January,  1833,  the  date 
of  the  assignment  to  Brown  &  Co.,  which  was  refused ;  and 
upon  the  order  so  refusing,  to  send  it  back  to  a  fresh  refer- 
ence, there  is  no  appeal.  The  Master's  report,  therefore,  is 
conclusive  between  the  parties,  and  by  the  account  set  out  in 
the  schedule  to  the  report,  it  appears  that,  even  upon  the 
principle  upon  which  the  account  was  directed  to  be  taken, 
there  was  a  balance  due  from  Nolan  to  Ferrall  at  the  time  the 
appellants  filed  their  bill. 

If,  therefore,  the  question  had  been  between  Nolan  and 
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Ferrall,  there  could  be  no  doubt  as  to  the  correctness  of  the 
decree ;  but  the  appellants  contend,  as  assignees  of  the 
judgment  of  1823,  that  they  ought  not  to  be  affected  by  any 
transaction  between  Nolan  the  conusee,  and  Ferrall,  the  conu- 
sor of  the  judgment ;  and  that  whether  the  conusee  has  or 
has  not  been  paid,  they  are  entitled  to  claim  against  the  conu- 
sor all  that  was  due  upon  the  judgment  at  the  time  of  the 
assignment,  although  the  conusor  had  no  notice  of  it. 

It  is,  I  think,  to  be  regretted  that  the  Master  was 
not  *  directed  to  inquire  whether  any  part  of  the  judg-  *  759 
ment  debt  of  1823  was  due,  at  the  date  of  the  assign- 
ment to  Brown  &  Co.,  through  whom  the  appellants  claim. 
The  result  of  such  an  inquiry  would  probably  have  put  a 
short  and  certain  end  to  the  contest  between  the  parties ; 
but  that  not  having  been  done,  it  is  necessary  to  consider 
what  is  the  effect  of  the  transaction  between  Nolan  and  Fer- 
rall subsequent  to  the  assignment  of  the  judgment  to  Boyle 
&  Co.,  upon  the  supposition  that  some  part,  at  least,  of  the 
judgment  was  then  due. 

On  the  22d  February,  1825,  Nolan  obtained  a  grant  in  cus- 
todiam  of  the  estate  of  the  respondent,  whom  he  had  out- 
lawed upon  the  judgment  of  1823 ;  and  he  was  put  in 
possession,  at  what  precise  time  does  not  appear,  but  in  his 
affidavit  of  27th  November,  1828,  he  states  that  he  was  in 
quiet  possession  of  the  estate,  and  in  receipt  of  the  rents. 

In  1826  and  1829,  other  grants  in  custodiam  were  obtained 
by  him,  but  for  debts  not  originally  due  to  him  from  Ferrall. 
Upon  the  demise  of  the  Crown  in  1830,  the  two  last  cus- 
todiams  were  renewed,  but  not  the  first ;  the  possession,  how- 
ever, appears  to  have  continued,  founded,  as  he  states  in  his 
affidavit,  upon  the  judgments  of  1825  and  1827. 

It  was  contended,  on  the  part  of  the  respondent,  that  this 
possession,  and  the  letter  of  the  31st  July,  1834,  from  Stew- 
art &  Kincaid,  to  Nolan,  authorizing  a  communication  to 
Boyle  &  Co.,  and  mentioning  Nolan's  custodiam,  amounted 
to  notice  that  Nolan  was  in  possession  as  custodee.  I  do  not 
find  any  proof  that  the  contents  of  the  letter  were  communi- 
cated to  Boyle  &  Co. ;  and  if  the  possession  gave  notice  of  his 
title,  it  appears  that  such  title  was,  in  1833,  under  the  cus- 
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todiams  of  1826  and  1829  ;  that  of  1825  not  having  been  re- 
newed, although  the  deeds  of  1831  and  1834  refer  the  pos- 
session to  all  the  custodiams. 

*  760       *  The  question,  therefore,  appears  to  me  to  depend 

upon  the  construction  of  the  Act  of  9  Geo.  2,  c.  5. 
The  object  of  this  Act  was  to  protect  the  assignees  of  the 
judgment  against  the  acts  of  the  conusees,  and  therefore,  in 
section  second,  it  gives  to  them  exclusively  the  right  to  revive 
the  judgment,  and  to  sue  out  execution  in  their  own  names, 
and  to  discharge  and  release  the  same,  and  to  enter  satisfac- 
tion on  the  record,  and,  as  incidental  and  consequential  to 
this  right  in  the  assignee  to  enforce  payment,  enables  the  con- 
usor to  plead  such  payment. 

So  far  the  Act  is  for  the  benefit  of  the  assignee,  as  against 
the  assignor  or  conusee,  but  it  proceeds  then  most  properly 
to  protect  the  conusor  against  injury  from  the  benefit  so  con- 
ferred ;  and  it  therefore  provides,  in  the  third  section,  that 
the  conusor  shall  have  the  same  remedy  and  defence,  both  in 
law  and  equity,  against  the  assignee,  which  he  could  or  might 
have  had  against  the  conusee,  in  case  no  such  assignment 
had  been  made.  Now,  if  no  assignment  had  been  made, 
and  Nolan  had  been  suing  upon  the  judgment  of  1823, 
the  Master's  report  would  have  been  conclusive ;  and  does 
not  the  third  section  give  to  the  conusor,  sued  by  the  assignee, 
every  defence  that  he  would  have  had  if  feued  by  the  conu- 
see ?  If  the  words  are  to  be  construed  according  to  the  ordi- 
nary meaning,  the  respondent  wants  nothing  more  for  his 
defence ;  and  is  there  any  rule  of  law  or  principle  of  equity 
for  giving  to  those  words  any  other  than  their  ordinary  sense  ? 
Quite  the  contrary.  The  assignee  may  without  difficulty 
protect  himself  against  the  consequences  of  the  conusor 
making  payments  to  the  conusee  after  the  assignment,  by 
merely  giving  to  the  conusor  notice  of  the  assignment.  If  he 
neglects  to  do  so,  is  it  reasonable  to  compel  the  conusor  to 
pay  over  again  to  the  assignee  moneys  which  he  had  previ- 
ously paid  to  the  conusee  without  notice  of  the  assignment? 
If  that  were  the  rule,  the  conusor  could  only  be  secure 

*  761   by  examining  the  registry  before  each  payment.    *  In 

case  of  mortgages,  it  is  admitted  and  proved,  by  the 
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cases  referred  to,  that  a  mortgagor  may  safely  pay  to  the 
mortgagee,  having  no  notice  of  any  assignments  ;  but  it  is 
said  that  there  the  debt  is  not  assignable,  whereas  a  judgment 
debt  may,  by  the  statute,  be  assigned.  A  debt,  though  not 
assignable  at  law,  is  assignable  in  equity ;  but  the  assignee, 
not  giving  notice  to  the  debtor,  cannot  dispute  any  payment 
he  may  make  to  the  original  creditor,  and  how  do  the  cases 
differ  ?  In  both,  the  mortgagor  or  the  conusor,  the  person 
originally  liable,  acts  in  obedience  to  the  original  right,  hav- 
ing no  notice  of  its  transfer  to  another.  It  would  be  strange 
if  he  were  held  to  be  liable  in  the  one  case,  and  not  in  the 
other. 

It  appears  to  me,  therefore,  that  the  respondent,  by  the 
principles  of  justice,  by  decisions  in  analogous  cases,  and  by 
the  terms  of  the  statute,  is  entitled  to  the  benefit  of  these 
payments. 

It  was  argued,  however,  that  the  respondent  had  become 
liable,  by  representations  made  by  his  agents,  by  which  the 
appellant  had  been  misled,  and  by  which,  therefore,  the  re- 
spondent was  bound.  The  representation  relied  upon  is  the 
memorandum  of  4th  December,  1833,  and  the  letter  of  81st 
July,  1834.  Assuming  that  these  documents,  or  the  sub- 
stance of  them,  was  communicated  to  Messrs.  Boyle  &  Co., 
they  would  relate  only  to  certain  payments,  until  Nolan's 
custodiam  debts  should  be  discharged,  and  could  not,  there- 
fore, affect  the  question  as  to  the  application  of  payments 
after  such  debts  had  been  discharged ;  and  before  the  effect 
of  these  representations  can  be  discussed,  it  must  be  proved 
that  Mr.  Kincaid,  who  made  them,  was  agent  to  Ferrall,  and 
either  by  direct  authority,  or  from  the  nature  of  his  agency, 
was  competent  to  bind  Ferrall  by  his  representations  and 
promises.  In  all  this  the  appellant  wholly  fails.  Stewart  & 
Kincaid  were  receivers  under  the  deed  of  25th  June,  1834, 
for  which  O'Conner  and  Veevers  were  trustees,  and 
*  of  these  trusts  one  was  to  pay  Nolan  2500?.  per  *  762 
annum.  As  to  that  sum,  therefore,  Kincaid  was  agent 
through  the  trustees  for  Nolan,  and  that  is  the  sum  referred 
to  in  the  memorandum  and  letter ;  over  that  sum  Ferrall  had 
no  control ;  but  Nolan  had ;  and  Kincaid  cannot,  in  signing 
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that  memorandum  and  letter,  be  considered  as  acting  for 
Ferrall. 

I  am  of  opinion  that  the  appellants  have  wholly  failed  in 
showing  grounds  for  impeaching  the  decree,  and  that  it  ought 
to  be  affirmed,  with  costs. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  in  his  view  of  the  case  in  all  its  points,  both  as 
to  the  material  facts  to  which  he  last  alluded,  and  to  its  not 
being  at  all  in  evidence  that  Mr.  Kincaid  was  the  agent  of 
Ferrall ;  on  the  contrary,  the  evidence  fails  in  establishing 
the  supposition  of  agency  as  a  matter  of  fact. 

As  to  the  view  taken  of  the  construction  of  the  Statute  9th 
George  2d,  it  is  not  necessary  for  me  to  go  further  into  that 
question.  I  have  arrived  at  entirely  the  same  conclusion  to 
which  my  noble  and  learned  friend  has  come,  and  indeed  I 
felt  the  force  of  the  argument  at  the  time  of  the  case  being 
before  your  Lordships  ;  it  was  very  ably  argued  certainly, 
and  very  fully  argued,  and  a  very  strenuous  struggle  was 
made  upon  that  ground,  but  I  think  without  the  least  suc- 
cess. 

Lord  Campbell.  —  The  sole  question  in  this  case,  and  a 
most  important  question  in  my  mind,  is,  whether  payment, 
by  the  conusor  of  a  judgment,  to  the  conusee,  without  notice, 
shall  be  payment  to  the  assignee  who  has  registered  the  judg- 
ment. I  think  it  very  important  in  Ireland,  because,  as  your 
Lordships  are  probably  aware,  the  common  security  in  Ire- 
land, instead  of  a  mortgage,  is  a  judgment ;  the  judg- 
*  763  ment  is  acknowledged  being  registered,  *  and  that 
being  binding  upon  the  lands,  comes  in  the  place  of 
our  usual  security  here  by  mortgage. 

To  say  that  the  conusor  of  the  judgment  is  still  liable  to 
the  assignee  of  the  judgment,  after  he  has  paid  to  the  conusee 
without  notice,  is  to  inflict  upon  him  a  most  monstrous  hard- 
ship. There  is  no  saying  what  injustice  the  legislature  in  its 
omnipotence  may  not  do,  but  it  would  certainly  be  as  arbi- 
trary an  act  of  legislation  as  I  ever  heard  suggested,  if  the 
conusor  of  a  judgment  were  still  to  be  liable  ;  and  it  would 
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require  very  strong  language  to  show  that  this  was  the  inten- 
tion of  the  legislature.  But  when  we  examine  the  Act  of 
the  9th  of  George  2,  which  is  supposed  to  have  done  some- 
thing so  monstrous,  I  think  it  has  no  such  enactment,  and 
that  on  the  contrary  it  saves  the  rights  of  the  conusor.  I  am 
of  opinion  that  the  Act  of  the  9th  of  George  2  is  a  very  salu- 
tary Act,  because  it  makes  these  judgments  assignable,  and 
very  much  facilitates  these  transactions  when  money  is  bor- 
rowed upon  the  security  of  land  ;  but  such  an  enactment  as 
this  was  by  no  means  necessary  to  give  effect  to  an  assign- 
ment, because,  as  my  noble  and  learned  friend  the  Lord 
Chancellor  has  stated,  the  assignee  of  the  judgment  may  pro- 
tect himself  effectually  by  giving  notice  to  the  conusor,  and 
where  that  is  done,  any  subsequent  payment  by  the  conusor 
to  the  conusee  would  not  be  good  as  against  the  assignee. 
Such  an  enactment  therefore  was  wholly  unnecessary  to 
obtain  the  object  of  the  legislature,  and  I  think  that  there  is 
no  language  employed  by  the  legislature  which  would  convey 
a  meaning  or  bear  an  inference  of  that  sort,  and  therefore  I 
am  of  opinion  that  this  judgment,  which  proceeds  upon  that 
principle,  is  properly  come  to,  and  that  it  ought  to  be 
affirmed. 

Judgment  affirmed,  with  costs. 
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*  764       *  MURRAY  v,  PINKETT  and  Others. 

1846. 

Robert  Murray  Appellant. 

Edward  Pinkett  and  Others  Respondents, 

Trusts.    Notice.    Trustees  Acts.  Preference. 

Trust-funds  were  invested  in  the  purchase  of  transferable  shares  in  a 
banking  company  in  the  name  of  one  of  the  trustees,  who  was  also  a 
holder  of  shares  in  his  own  right  in  the  same  company,  and  afterwards 
made  various  sales  and  purchases  of  shares  therein.  There  was  no 
distinguishing  mark  by  which  the  shares  could  be  traced,  the  same 
being  in  the  nature  of  capital,  expressed  by  quantity.  The  trustee 
agreed  to  assign  some  of  the  shares  standing  in  his  name  to  the  bank- 
ing company,  as  security  for  repayment  of  advances  which  had  been 
made  to  him,  but  no  transfer  was  made.  He  afterwards  became  bank- 
rupt, without  having  shares  sufficient  to  satisfy  the  trusts,  and  his 
agreement  to  assign.    Held  — 

1st.  That  the  banking  company  had  no  lien  on  any  of  the  shares  which 
had  been  held  in  trust.  1 

2d.  That  although  the  shares  held  in  trust  might  have  been  changed  by 
sale  and  repurchase,  the  trustee  must  still  be  considered  as  holding, 
for  the  purposes  of  the  trust,  the  same  number  of  shares  out  of  a  larger 
number  that  were  standing  in  his  name  at  the  time  of  his  bankruptcy*^ 

3d.  That  as  no  shares  were  transferred  in  pursuance  of  the  agreement, 
no  question  as  to  whether  the  bank  directors  were  purchasers  with  or 
without  notice  could  arise  ;  and  of  the  two  equities,  for  the  cestuis  que 
trust  and  for  the  bank,  the  former  must  be  preferred.  ^ 


^  See  "Watson  v.  Eales,  3  Jur.  n.  s.  53. 

2  See  Lewin  Trusts  (5th  Eng.  ed.),  645-647 ;  Oliver  v.  Piatt,  3  How. 
(U.  S.)  333;  Sheridan  v.  Joyce,  IJ.  &  L.  401;  Harford  v.  Lloyd,  20  Beav. 
310;  Frith  v.  Cartland,  2  H.  &M.  417;  Taylor  v.  Plumer,  3M.  &  Sel.  574; 
Pennell  v.  Deffell,  4  De  G.,  M.  &  G.  372;  French  v.  Harrison,  17  Sim. 
Ill;  Murray  v.  Lylburn,  2  John.  Ch.  441;  Perry  Trusts,  §§  835,  836. 

8  See  Clack  v.  Holland,  19  Beav.  262,  274,  275  ;  s.  c.  18  Jur.  1007  ; 
Lewin  Trusts  (5th  Eng.  ed.),  619;  Athenaeum  Life  Assurance  Society 
V.  Pooley,  3  De  G.  &  J.  294  ;  Mangles  v.  Dixon,  3  H.  L.  Cas.  702  ;  s.  c. 
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February  20,  27;  August  13,  1846. 

This  appeal  was  brought  against  two  decrees  of  Vice- 
Chancellor  Sir  J.  Wigram,  hereinafter  stated. 

The  appellant  is  the  registered  public  officer  of  the  Pro- 
vincial Bank  of  Ireland,  a  copartnership  formed  in  1825  for 
carrying  on  the  business  of  bankers,  under  the  provi- 
sions of  Acts  of  Parliament  passed  in  the  fifth  and 
*  sixth  years  of  Geo.  4,  with  a  capital  of  2,000,000^.,  *  765 
in  20,000  shares  of  100/.  each,  of  which  25/.  onl}^  were 
paid  up.  The  shares  were  not  distinguishable  by  any  marks, 
but  were  in  the  nature  of  capital  expressed  by  quantity  only. 
The  capital  was  increased,  in  1836,  by  20,000  additional 
shares  of  10/.  each,  resembling  the  original  shares  in  all 
respects  except  the  amount.  John  Wright,  who  carried  on 
the  business  of  a  banker,  in  partnership  with  Henry  Robin- 
son and  others,  under  the  firm  of  Wright  &  Co.,  was  an 
original  proprietor  and  director  in  the  Provincial  Bank  of 
Till       I       continued  to  be  so  until  his  bankruptcy  in  1840. 

By  a  deed  of  settlement,  dated  the  3d  of  April,  1828, 
Francis  Johnson  vested  certain  French  stocks  in  John  Wright 
and  Henry  Robinson,  upon  trusts,  under  which  the  said 
Edward  Pinkett,  and  others  of  the  respondents,  became 
beneficially  interested.  The  French  stocks  were  sold  by 
Wright  and  Robinson,  at  Johnson's  request,  in  March,  1830, 
and  in  the  month  of  April  following  the  produce  was  applied 
in  the  purchase  of  21,000/.  English  consols,  which  were  trans- 
ferred to  Wright  and  Robinson.  They,  in  May,  1830,  at 
the  instance  of  Johnson,  sold  out  5000/.  consols,  part  of  the 
21,000/.,  and  Johnson,  who  was  himself  a  broker,  with  the 
proceeds  of  the  sale,  and  82/.  5s.  added  by  himself,  purchased 
160  shares  of  100/.  each,  in  the  capital  of  the  Provincial  Bank 
of  Ireland,  in  the  name  of  John  Wright  alone,  the  bank  rules 
requiring  that  shares  should  stand  in  the  name  of  one  person 
only.  The  certificates  of  the  shares  were  delivered  to  Wright 
with  this  indorsement  on  one  of  them  :     160  Irish  Provincial 

1  Mac.  &  G.  437;  Cockell  v.  Taylor,  15  Beav.  103  ;  Kerr  F.  &  F.  (1  Am. 
ed.)  322  ;  Barnard  v.  Hunter,  2  Jur.  n.  s.  1213  ;  Earnest  v.  Croysdill,  2 
De  G.,  F.  &  J.  198  ;  Perry  Trusts,  §  831;  Leitch  v.  Wells,  48  N.  Y.  58o^ 
607;  Ash  win  v.  Burton,  9  Jur.  n.  s.  319. 
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Bank  shares  certificates  —  Name  of  John  Wright,  Esq.,  in 
trust  for  F.  Johnson."  These  certificates  were  afterwards 
deposited  with,  and  remained  in  the  possession  of,  one  of  the 
cestuis  que  trust.  In  July,  1830,  Johnson,  Wright,  and  Rob- 
inson executed  a  deed-poll,  indorsed  on  the  settlement 

*  766   of  April,  1828,  declaring  that  Wright  *  and  Robinson, 

as  to  the  sum  of  16,000Z.  consols,  residue  of  the  21,000?. 
consols,  and  Wright,  as  to  the  said  160  shares  in  the  Provin- 
cial Bank  of  Ireland,  were  trustees  upon  the  trusts  of  the 
said  settlement. 

Francis  Johnson  died  in  1833,  and  his  two  daughters,  Caro- 
line and  Louisa,  and  a  Mr.  Reynolds,  became  his  personal 
representatives.  Caroline  afterwards  married  the  respondent, 
Edward  Pinkett,  and  Louisa  married  Charles  Plumley.  These 
and  their  children  are  the  only  parties  interested  under  the 
trusts  of  the  settlement  of  April,  1828,  and  the  dividends  on 
the  shares  were  paid  to  their  use  by  Wright  from  the  time  of 
Johnson's  death  to  the  time  of  his  own  bankruptcy. 

From  the  time  when  the  160  shares  in  the  Provincial  Bank 
of  Ireland  were  purchased,  down  to  October,  1837,  the  num- 
ber of  original  shares  standing  in  Wright's  name  from  time  to 
time,  varied  from  750  to  225,  (a)  but  no  change  appeared 
to  have  been  made  in  the  latter  number  after  1837.  On  the 
creation  of  the  additional  shares  in  1836,  one  of  these  was 
allotted  as  a  bonus  to  every  holder  of  five  original  shares,  so 
that  Wright,  as  holder  of  the  160  shares  declared  to  be  held 
by  him  in  trust,  would  be  likewise  entitled  to  32  of  the 
additional  shares ;  it  appeared  that  55  additional  shares  were 
standing  in  his  name  in  1840. 

In  February,  1840,  Wright,  being  indebted  to  the  Pro- 
vincial Bank  of  Ireland,  wrote  a  letter  to  the  directors,  as 
follows :  — 

"  Sirs,  —  As  collateral  security  for  the  loan  of  4000?.  from 
the  Provincial  Bank  of  Ireland,  I  hereby  oblige  myself  to 
transfer  unto  the  name  of  any  one  of  your  number, 

*  767   whenever  you  shall  require  me,  one  hundred  of  *  the 

(a)  It  appeared  that  125  of  these  225  had  been  transferred  to  a  Mr. 
Muspratt  in  1836,  and  were  by  him  re  transferred  in  1837.  (See  the 
Master's  report,  infra,  pp.  769,  770.) 
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shares  of  100?.  each,  of  the  stock  of  the  Provincial  Bank  of 
Ireland,  now  standing  in  my  name. 

"  John  Wright." 

In  November,  1840,  after  Wright  &  Co.  had  stopped  pay- 
ment, the  solicitor  of  Edward  Pinkett  gave  the  Provincial 
Bank  notice,  that  the  parties  interested  under  the  settlement 
of  April,  1828,  claimed  160  original  and  32  additional  shares, 
and  that  the  same  were  held  by  Wright  in  trust.  The  solici- 
tors for  the  bank  replied,  that  part  of  the  shares  held  by 
Wright  were  pledged  to  the  bank  as  a  security  for  money 
they  had  advanced  to  him,  and  the  remainder  the  directors 
considered  themselves  entitled  to  retain,  to  cover  the  balance 
due  to  them  from  Wright  &  Co.  who  were  their  bankers  in 
London,  adding  that  the  directors  had  no  previous  intimation 
of  any  claim  on  Wright's  shares,  except  by  themselves,  or 
that  any  part  of  them  were  held  in  trust  by  him.  In  De- 
cember, 1840,  Wright,  Robinson,  and  their  copartners,  were 
declared  bankrupts. 

In  January,  1841,  a  notice,  on  behalf  of  Walter  Blount, 
was  served  on  the  Provincial  Bank,  claiming  twenty  shares 
of  100?.  each,  and  four  shares  of  10?.  each,  of  those  standing 
in  Wright's  name  in  the  bank  register.  The  grounds  of  this 
claim  were,  that,  in  1825,  Wright  &  Co.,  being  Blount's  bank- 
ers, purchased  the  said  twenty  shares  with  his  money,  by  his 
directions,  and  thereby  became  a  trustee  thereof  for  him,  and 
afterwards  regularly  gave  him  credit  for  the  dividends  on 
such  shares  in  his  banking  accounts. 

The  assignees  of  Wright  &  Co.,  under  their  bankruptcy, 
claimed  all  the  shares  that  stood  in  Wright's  name  at  the 
time  of  his  bankruptcy,  as  being  in  his  power  and  disposition 
within  the  bankrupt  laws,  and  part  of  his  estate,  distributable 
among  his  general  creditors. 

In  January,  1841,  a  bill  was  filed  by  Edward  Pinkett,  and 
other  parties  interested  under  the  settlement  of  1828, 
against  Wright  &  Robinson,  as  trustees  thereof,  *  against  *  768 
the  appellant,  as  representing  the  Provincial  Bank  of 
Ireland,  and  against  the  other  claimants  to  the  shares  in  that 
bank  standing  in  Wright's  name.  The  bill  prayed  that  Wright 
and  Robinson  might  be  removed,  and  new  trustees  of  the  said 
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settlement  appointed ;  and  that  the  said  160  and  32  shares 
standing  in  Wright's  name,  might  be  transferred  to  them 
(subject  to  the  provisions  contained  in  the  deed  under  which 
the  Provincial  Bank  was  constituted),  and  that  the  said  shares, 
when  so  transferred,  might  be  sold,  and  if  the  produce  should 
not  be  sufficient  to  purchase  5000^.  consols,  that  Wright  and 
Eobinson  might  be  charged  with  the  deficiency. 

John  Wright,  in  the  answer  put  in  by  him  and  Robinson, 
stated  that  none  of  the  shares  standing  in  his  name  at  the 
time  of  his  bankruptcy  belonged  to  him,  but  that  he  was 
trustee  of  them  for  the  different  claimants.  The  assignees 
under  the  bankruptcy,  the  appellant,  as  representing  the 
Provincial  Bank  of  Ireland,  and  Blount,  by  their  respective 
answers,  set  forth  their  claims  to  the  effect  before  stated,  (a) 

The  cause  came  to  be  heard  before  Vice-Chancellor  Sir  J. 
WiGRAM  in  November  and  December,  1842,  (5)  when  his 
Honor  made  a  decree  whereby  he  declared  that  160  original 
shares  of  100^.  each,  and  32  additional  shares  of  101.  each,  in 
the  Provincial  Bank  of  Ireland,  part  of  the  shares  standing 
in  the  name  of  Wright  in  the  books  of  the  said  bank  at  the 
time  of  his  bankruptcy,  were  held  by  him  on  the  trusts  of 
the  settlement  and  deed-poll  in  the  pleadings  mentioned. 

But  that  declaration  was  to  be  without  prejudice  to 
*  769  the  claim  of  Blount  to  twenty  *  original  and  four  ad- 
ditional shares,  further  parts  of  such  shares,  standing 
in  Wright's  name  in  the  books  of  said  bank  at  the  time  of 
his  bankruptcy ;  and  without  prejudice  to  any  claim  which 
the  said  bank  and  the  assignees  of  Wright  might  have  on  the 
shares  standing  in  his  name  at  the  tirae  of  his  bankruptcy,  by 
reason  of  any  interest  Robert  John  Bunyon  formerly  had  in 
forty-five  of  the  original  shares  standing  in  Wright's  name 
in  the  bank  books  at  the  time  of  his  bankruptcy,  or  by  reason 
of  125  original  shares  alleged  to  have  been  transferred  by 

(a)  R.  J.  Bunyon,  a  defendant,  had  claimed  to  be  the  owner  of  forty- 
five  original  shares  and  a  proportional  part  of  additional  shares,  but  in 
consequence  of  an  arrangement  with  the  Provincial  Bank,  he,  by  his 
answer,  disclaimed  all  interest  in  them.  (See  the  Master's  report,  zn/m, 
p.  770.) 

(b)  2  Hare,  120. 
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Wright  to  John  Petty  Muspratt  in  August,  1836 ;  and  for 
the  purpose  of  enabling  the  Court  to  decide  on  such  claims, 
it  was  referred  to  the  Master  to  make  various  inquiries  speci- 
fied in  the  decree,  (a) 

The  Master,  by  his  report,  dated  the  6th  of  July,  1843, 
found  that  225  original  shares  of  lOOZ.  each  in  the  Provincial 
Bank  of  Ireland,  and  55  additional  shares  of  lOZ.  each,  were 
standing  in  the  bank  books  in  the  name  of  John  Wright  at 
the  time  of  his  bankruptcy,  and  that  there  was  then  due  for 
dividends  on  said  shares  the  sum  of  1482/. 

And  he  found  that,  for  many  years  previous  to  1825,  and 
thenceforth  down  to  the  time  of  Wright's  bankruptc}?^,  Wal- 
ter Blount  kept  a  banking  account  with  Wright  &  Co.,  and 
Wright,  by  his  direction  in  1825,  purchased  for  him  twenty 
original  shares  in  the  said  bank,  which  shares  Wright  caused 
to  be  entered  in  his  own  name  in  the  bank  books,  without 
the  knowledge  of  Blount ;  and  the  purchase-money  and  sub- 
sequent calls  were  paid  by  Wright  out  of  Blount's  moneys  in 
the  hands  of  Wright  and  partners  ;  that  in  1836  four  addi- 
tional shares  were  allotted  to  Wright  in  respect  of  the  20 
original  shares,  and  that  these  20  and  four  additional  shares 
formed  part  of  the  225  original  and  55  additional  shares  stand- 
ing in  Wright's  name  in  the  books  of  said  bank  at  the 
time  *  of  his  bankruptcy,  and  were  held  by  him  in  *  770 
trust  for  Blount. 

And  the  Master  found  that,  in  August,  1825,  Robert  John 
Bunyon,  being  holder  of  scrip  receipts  for  95  shares  of  lOOZ. 
each  in  the  Provincial  Bank,  applied  to  Wright  &  Co.  to 
advance  him  5000/.,  to  which  they  agreed  on  a  deposit  of  the 
said  scrip  receipts,  and  having  the  same  registered  in  Wright's 
name  in  the  bank  books  as  security  for  the  5000/.,  and  for 
any  balance  that  might  be  due  from  Bunyon.  And  he  found 
that  the  said  agreement  was  carried  into  effect,  and  that  in 
1836  19  additional  shares  of  10/.  each  were  allotted  to  Wright 
in  respect  of  the  said  95  shares ;  that  50  of  the  95  shares 
were  subsequently  sold  by  Wright,  and  that  since  his  bank- 
ruptcy an  account  was  settled  between  Bunyon  and  the  as- 


(a)  2  Hare,  138. 
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signees  of  Wright  &  Co.,  whereby  the  assignees  gave  Bunyon 
credit  for  the  whole  value  of  the  said  95  and  19  shares,  and 
the  dividends  thereon,  down  to  Midsummer,  1842,  and  that 
Bunyon  agreed  to  release  and  assign  to  them  all  his  interest 
in  the  said  shares. 

The  Master  further  found  that  the  number  of  original 
shares  standing  in  Wright's  name  was  not,  from  1830  to  the 
time  of  his  bankruptcy,  less  than  225,  independently  of  the 
transfer  of  125  shares  to  John  Petty  Muspratt,  which  he 
found  to  have  been  made  in  1836,  in  consideration  of  a  loan 
of  6000?.  made  to  Wright  by  the  directors  of  the  Provincial 
Bank,  which  loan  was  repaid  by  Wright  in  February,  1837, 
and  then  the  said  125  shares  were  re  transferred  to  Wright, 
and  he  found  that  they  were  the  same  shares  that  had  been 
before  transferred  by  Wright,  and  that  the  dividends  which 
accrued  due  on  them  in  the  mean  time  were  paid  to  Wright. 

And  he  found  that  Wright  paid  the  dividends  on  the  160 
original  and  32  additional  shares  to  the  parties  from  time  to 
time  interested  under  the  said  trust  settlement  (of  1828); 

and  that  he  regularly  paid  Blount  the  dividends 
*  771  *  on  the  20  original  and  four  additional  shares,  and 
paid  Bunyon  the  dividends  on  the  said  45  original 
and  19  additional  shares  down  to  the  time  of  his  (Wright's) 
bankruptcy.  The  Master  appointed  Reynolds,  before  men- 
tioned, and  another  person,  to  be  trustees  of  the  said  settle- 
ment, in  place  of  Wright  &  Robinson. 

The  report  was  not  excepted  to,  and  it  was  confirmed  ab- 
solutely by  an  order  of  the  Court. 

The  cause  having  come  on  for  hearing  for  further  direc- 
tions, the  yice-Chancellor  (Sir  J.  Wigram),  made  a  final  de- 
cree, dated  the  7th  of  November,  1843,  and  thereby  ordered 
that  Wright  and  the  Provincial  Bank  of  Ireland  should 
transfer  160  of  the  225  shares  of  lOOZ.  each,  and  32  of  the 
55  shares  of  lOZ.  each,  standing  in  Wright's  name  in  the 
books  of  the  said  bank  at  the  time  of  his  bankruptcy,  and 
that  the  bank  should  pay  the  dividends  due  thereon  to  the 
said  Reynolds  and  his  cotrustee,  to  be  applied  on  the  trusts 
of  the  said  settlement,  and  should  transfer  20  of  such  original 
and  four  of  such  additional  shares  to  Blount,  and  pay  him  the 
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dividends  due  thereon,  and  the  remaining  45  original  and  19 
additional  shares,  with  the  dividends  thereon,  to  the  official 
assignee  under  the  bankruptcy  of  Wright  &  Co. 

The  Provincial  Bank  of  Ireland,  by  the  public  officer,  ap- 
pealed against  both  the  decrees. 

Mr.  J,  Russell  and  Mr.  J.  Parher  (with  whom  were  Mr, 
Elmsley  and  Mr.  V.  Neale).,  for  the  appellant.  —  John  Wright 
was  a  partner  in  the  Provincial  Bank  of  Ireland  from  its 
commencement  in  1825  to  the  time  of  his  bankruptcy  in 
1840  ;  and  being  at  the  latter  period  indebted  to  the  bank 
in  a  very  large  sum,  all  the  shares  therein  standing  in  his 
name  were  prima  facie  liable  to  satisfy  the  partnership  debt. 
Fereday  v.  Wightwich.  (a)  But  independently  of  his 
liabilitj'-  as  a  partner,  the  bank  had  *  a  special  charge  *  772 
on  100  of  the  bank  shares  under  Wright's  agreement 
of  the  1st  of  January,  1840,  by  which  he  pledged  that  num- 
ber of  the  shares,  then  standing  in  his  name  as  the  owner 
thereof,  to  the  bank  directors  to  secure  the  debt  of  4000Z.  for 
moneys  advanced  to  him.  At  the  date  of  that  agreement, 
the  directors  —  who  had  the  entire  control  and  legal  pos- 
session of  all  the  property  in  which  any  shareholder  should 
claim  any  beneficial  interest  —  had  no  notice  or  knowledge, 
directly  or  indirectly,  of  any  trust  affecting  the  shares  stand- 
ing in  Wright's  name,  or  that  any  other  person  claimed  any 
interest  in  them.  The  letter  was  a  complete  equitable  as- 
signment of  the  100  shares  out  of  all  the  shares  standing  in 
Wright's  name.  The  bank  directors  had  a  right  to  select  the 
100  out  of  all  his  shares.  They  could  not  have  any  knowl- 
edge of  any  secret  trusts,  and  no  such  trust  ought  to  be, 
allowed  to  defeat  bona  fide  transactions  with  third  parties. 
Fx  parte  Watkins.  (5)  Johnson,  the  author  of  the  settle- 
ment, placed  confidence  in  Wright  personally.  The  bank 
directors  placed  no  such  confidence  in  him,  but  had  actual 
possession  of  the  property :  so  between  the  two  parties  the 
maxim  potior  est  conditio  possidentis  must  be  applied,  in  ad- 
dition to  the  other  maxim,  that  he  who  allows  the  ownership 


(a)  1  Russ.  &  My.  45. 


(&)  2  Mont.  &  Ayr.  348. 
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of  his  property  to  appear  to  be  in  another  person  under  a 
secret  trust,  has  no  right  to  be  preferred  to  him  who  deals 
hona  fide  with  the  ostensible  owner. 

The  case  of  the  appellants  is  in  effect  this  :  that  for  4000/. 
they  purchased  100  shares  standing  in  Wright's  name,  and  of 
these  they  are  the  equitable  owners.  But  it  is  said  on  behalf 
of  the  respondents  that  Wright  committed  a  breach  of  trust 
in  assigning  those  shares,  and  that  the  cestuis  que  trust  have  a 
right  to  follow  them. 

[Lord  Cottenham.  —  In  1830  Wright  was  declared  a  trus- 
tee of  160  shares  :  the  bank  acquired  the  equitable  lien  on 
100  shares  in  1840.] 

*  773  *  Yes,  without  any  notice  of  the  trust.  Suppose 
this  case  related  to  property  vested  in  the  public  funds, 
would  it  not,  to  all  appearance,  be  the  property  of  the  indi- 
vidual in  whom  it  stood  vested  ?  Suppose  the  case  of  two 
competing  equitable  assignees,  he  who  has  first  given  notice 
to  the  holder  of  the  fund,  although  his  assignment  is  posterior 
in  date,  acquires  a  preferable  title  to  the  possession  of  the 
fund.  Dearie  v.  Hall  and  Loveridge  v.  Cooper.  («)  The  prin- 
ciple established  in  these  cases  was  followed  in  Foster  v. 
Blachstone^  (h)  and  affirmed  on  appeal  in  that  case  (c)  by  the 
House  of  Lords. 

[Lord  Cottenham,  after  stating  the  principle  of  the  case  of 
Dearie  v.  Hall^  asked  if  there  was  any  case  in  which  the  deal- 
ing of  a  trustee  was  held  to  affect  the  right  of  the  cestui  que 
trust,'] 

There  is  no  case  expressly  on  that  point.  Why  should  not 
they  be  held  bound  to  have  given  notice  of  the  trust  to  the 
bank  directors  ?  Neglecting  to  give  such  notice,  they  have 
no  right  to  complain  that  the  directors  dealt  with  the  ostensi- 
ble owner  as  they  did  with  all  other  owners  of  shares.  Had 


(a)  3  Russ,  1;  see  p.  20  et  seq.  (&)  1  My.  &  K.  297. 

(c)  Foster  v.  Cockerell,  3  CI.  &  Fin.  456. 
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Wright  contracted  to  pledge  the  shares  to  a  stranger,  and  the 
stranger  applied  to  the  bank,  as  would  be  his  duty,  he  would 
be  informed  that  they  were  already  pledged.  But  to  whom 
would  the  bank  apply  for  information  ?  By  their  books, 
Wright  appeared  to  be  the  owner  ;  they  knew  of  no  other 
owner  ;  and  they  were  themselves  in  possession  of  the  shares. 
There  was  no  proof  that  any  of  the  shares  standing  in  Wright's 
name,  at  the  time  of  his  bankruptcy,  were  the  shares  pur- 
chased with  the  trust  funds.  It  was  found  by  the  Master, 
and  not  disputed,  that  ninety  at  least  of  the  original  shares, 
and  a  proportional  part  of  the  additional  shares,  were  not  any 
of  those  purchased  with  the  trust  funds. 

*  Upon  all  these  grounds,  it  is  submitted  that  the   *  774 
decree  on  further  directions,  ordering  the  transfers  of 
the  shares,  was  erroneous,  and  that  none  of  the  shares  ought 
to  be  transferred  until  the  claim  of  the  Provincial  Bank 
against  Wright's  estate  was  satisfied. 

The  decree  was  wrong  also  in  admitting  the  claims  of 
Blount  and  Bunyon,  or  of  the  parties  claiming  under  the 
latter,  to  sixty-five  original  and  twenty-three  additional 
shares.  These  were  codefendants  in  the  suit,  and  no  issue 
could  be  raised  between  them  to  warrant  such  an  adjudica- 
tion. But  suppose  that,  in  point  of  pleading,  there  was  no 
objection  to  the  decree,  still  there  is  no  proof  that  any  shares 
were  purchased  with  Blount's  money,  or  that  any  of  the 
shares  now  standing  in  Wright's  name  were  shares  obtained 
in  exchange  for  Bunyon's  scrip  receipts.  Blount  may  have  a 
claim  on  Wright  or  his  estate  for  the  misapplication  of  his 
money,  but  has  no  right  to  claim  twenty  of  these  shares 
as  his. 

The  final  decree,  instead  of  ordering  the  appellants  to  pay 
the  costs  of  the  suit,  ought  to  have  directed  them  to  be  paid 
by  the  several  parties  claiming  under  these  alleged  trusts,  and 
by  Wright,  as  it  was  by  the  neglect  of  the  former  in  not  giv- 
ing notice  of  the  trust,  and  by  the  misconduct  of  the  latter, 
that  the  suit  was  necessary. 

Mr.  Bethell,  for  the  respondents  entitled  under  the  trust 
settlement  (of  1828),  and  for  the  assignees  of  Wright  & 
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Co.  (a) — The  Provincial  Bank  is  not  an  ordinary  partner- 
ship, nor  is  it  a  corporation  with  corporate  privileges,  although 
formed  under  an  Act  of  Parliament.  The  very  object  of  the 
Act  was  to  distinguish  this  from  an  ordinary  partnership. 

All  the  shareholders  are  distinct  individuals,  and 
*  775   *  in  law  are  strangers  to  each  other.    The  shares  are 

capable  of  being  transferred  and  held  in  trust,  which 
cannot  be  done  in  an  ordinary  partnership.  (6)  No  legal 
right  to  any  shares  was  vested  in  the  bank  directors  by 
Wright's  letter  of  February,  1840,  which  was  not  followed 
by  any  transfer  of  shares  from  Wright ;  it  could  not  create 
any  charge  or  lien  on  the  shares  held  by  him  as  trustee,  even 
though  the  bank  might  not  be  held  to  be  affected  with  notice 
of  the  trust.  But  Wright  being  a  partner  and  director  of  the 
bank  at  the  date  of  that  letter,  the  bank  must  be  considered 
as  affected  in  equity  through  him  with  notice  of  the  trust. 
Wright,  by  the  declaration  of  trust  in  1830,  made  an  equita- 
ble assignment  to  the  first  respondents  of  160  of  the  shares 
then  standing  in  his  name.  Suppose  the  letter  of  1840  con- 
stituted an  equitable  assignment  of  shares,  then,  of  the  tw^o 
assignments,  that  which  was  prior  in  date  must  be  preferred. 
The  bank  shares  are  not  in  the  nature  of  a  debt  from  the 
bank,  nor  is  the  bank  a  trustee  for  the  shareholders.  All 
arguments  founded  on  the  nature  of  ordinary  partnerships,  or 
on  the  necessity  of  notice  to  the  bank  for  the  purpose  of  per- 
fecting an  assignment  of  shares,  are  misapplied.  The  bank  is 
not  bound  to  recognize  such  notice.  The  principle  of  the 
cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper^  on  the  doc- 
trine of  notice,  which  arose  in  bankruptcy,  is  explained  in  the 
report,  (c)  and  is  not  applicable  to  this  case.  If  personal 
property  be  vested  in  trust,  notice  of  the  dealings  of  the 
beneficiary  of  the  property  must  be  given  by  the  party  deal- 
ing with  him  to  the  trustee.  That  does  not  apply  to  real 
estate.  Jones  v.  Jones^  (c^)  Coote  on  Mortgages,  (e)  In  the 
present  case,  Wright,  the  trustee,  was  the  person  to  whom 

(a)  Mr.  Wood  was  with  him  for  the  first  set  of  respondents,  and  Mr. 
J.  A.  Cooke,  for  the  assignees. 

(&)  See  2  Hare,  13,  23,  24.  (c)  3  Russ.  22,  23,  58. 

(d)  8  Sim.  633.  (e)  Page  693. 
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notice  should  be  given  of  the  dealings  of  the  owners  with 

the  shares  standing  in  his  name.    But  the  trustee 

*  was  the  person  who  dealt  with  them,  and  his  deal-   *  776 

ings  were  breaches  of  the  trust.    He  was  himself  not 

only  a  proprietor,  but  also  a  director  of  the  bank,  and  in  that 

relation  the  bank  must  be  held  affected  with  notice. 

The  inquiries  directed  by  the  first  decree  were  proper. 
It  is  not  competent  for  the  appellant  to  complain  now  of 
that  decree  directing  those  inquiries,  as  neither  the  decree 
itself,  nor  the  Master's  report  in  pursuance  of  it,  was  ob- 
jected to,  until  the  final  decree  was  pronounced.  [He  read 
the  observations  of  Lord  Cottenham,  in  Uarl  of  Aldhorough  v. 
Trye,  7  CI.  &  Fin.  pp.  455-456.]  With  respect  to  the  objec- 
tion to  the  adjudication  between  codefendants,  this  was  a 
case  coming  within  the  scope  of  Lord  Eldon's  observations 
in  this  House,  in  Latouclie  v.  Lord  Dunsany,  (a)  "  Where," 
said  his  Lordship,  "  a  case  is  made  out  between  defendants 
by  evidence  arising  from  pleadings  and  proofs  between  plain- 
tiffs and  defendants,  a  Court  of  Equity  is  entitled  to  make  a 
decree  between  the  defendants,  —  is  bound  to  do  so.  The 
defendant  chargeable  has  a  right  to  insist  that  he  shall  not  be 
liable  to  be  made  a  defendant  in  another  suit  in  the  same 
matter  that  may  then  be  decided  between  him  and  his  co- 
defendant."  There  were  225  shares  standing  in  Wright's 
name  ;  160  of  these  were  adjudged  to  belong  to  the  plaintiffs. 
There  were  so  many  claims  to  the  remaining  shares  that  the 
parties  might  say  :  "  You  are  not  to  torment  me  with  so  many 
claims,  the  subject  of  so  many  suits.  Let  all  be  disposed  of 
in  one  suit."  The  parties  have  a  right  to  call  for  a  complete 
adjudication. 

The  assignees  of  Wright  &  Co.  are  entitled  to  the  forty- 
five  shares,  and  nineteen  additional  shares  which  stood  in 
Wright's  name,  beyond  the  160  and  the  twenty  original 
shares,  and  the  proportions  of  additional  shares  that 
have  *  been  decreed  to  the  other  parties.  These  were  *  777 
the  absolute  property  of  Bunyon  at  the  time  of 
Wright's  bankruptcy,  subject  to  a  mortgage  to  Wright  & 


(a)  2  Sch.  &  Lef.  718. 
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Co.,  and  his  interest  had  been,  as  stated  in  the  Master's 
report,  released  to  the  assignees  of  Wright  &  Co.  Whether 
Wright  was  trustee,  or  agent,  or  mortgagee,  in  respect  of 
those  shares,  his  agreement  to  pledge  shares  to  the  Provincial 
Bank  could  not  pass  any  interest  to  that  bank,  in  shares 
which  belonged  to  Bunyon.  That  agreement  could  not 
amount  to  an  actual  transfer  of  the  legal  interest  in  any 
shares,  and  could  only  operate  in  equity  to  the  extent  of 
affecting  such  beneficial  ownership  as  Wright  might  have. 
And  it  is  clear  from  the  facts  of  the  transaction,  as  found  by 
the  Master,  that  Wright  had  no  beneficial  interest  in  those 
shares  that  he  could  lawfully  dispose  of.  These  shares,  how- 
ever, were  in  the  order  and  disposition  of  Wright  at  the  time 
of  his  bankruptcy,  within  the  bankruptcy  laws.  Ux  parte 
Lancaster  Canal  Company^  (a)  Nelson  v.  The  London  Assur- 
ance Company^  (5)  Ex  parte  Wathins.  (c) 

It  is  submitted  that  both  decrees  are  unimpeachable  in  all 
respects,  and  ought  to  be  affirmed. 

Mr.  Purvis^  with  whom  was  Mr,  F.  Riddell^  for  the  re- 
spondent Blount.  —  It  was  found  by  the  Master's  report, 
not  excepted  to,  that  Wright  in  1825  purchased  twenty 
original  shares  in  the  Provincial  Bank — and  which  were 
standing  in  his  name  at  the  time  of  his  bankruptcy  —  with 
the  moneys  and  by  the  direction  of  Walter  Blount,  and 
thereupon  became  a  trustee  of  such  shares  for  Blount,  and 
accounted  with  him  for  the  dividends  which  he  received  on 
the  said  shares,  from  the  time  of  the  purchase  up  to  a  short 

time  previous  to  his  bankruptcy.  The  letter  or  con- 
*  778  tract  by  *  Wright,  in  1840,  in  virtue  of  which  the 

appellants  claim  an  equitable  title  to  100  shares  out 
of  all  that  were  standing  in  Wright's  name  at  his  bankruptcy, 
being  long  subsequent  to  the  purchase  of  twenty  shares  in 
trust,  cannot  under  any  circumstances,  be  held  to  deprive 
Blount  of  the  benefit  of  his  priority  of  title. 

It  was  part  of  the  case  made  in  argument  for  the  appellants, 


(a)  1  Deac.  &  Chit.  111. 
(c)  2  Mont.  &  Ayr.  248. 
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that  the  Provincial  Bank  was  an  ordinary  partnership,  and 
had  a  common  partnership  lien  on  all  shares  standing  in 
Wright's  name.  But  this  company  was  not  an  ordinary 
partnership,  and  the  arguments  urged  on  that  basis  fail.  In 
West  V.  Skip,  (a)  Lord  Hardwicke  says,  "  partners  them- 
selves are  clearly  joint-tenants  in  the  stock  and  all  effects  ; 
not  only  that  particular  stock  in  being  at  the  time  of  entering 
into  partnership,  but  to  continue  so  throughout,  whatever 
changes  might  be  made  in  the  course  of  trade,  and  being 
seized  per  mie  et  per  tout,  each  partner  must  bear  all  allow- 
ances, before  a  judgment  creditor  of  the  other  can  come  on 
the  other's  share."  Then  he  lays  down  the  common  part- 
nership lien  on  the  three  heads  of  bankruptcy,  death  of  a 
partner  and  dissolution  of  the  partnership.  This  was  a  dif- 
ferently constituted  partnership. 

The  circumstances  of  this  case  required  the  Court  to  adju- 
dicate between  codefendants,  because  it  was  necessary  to 
decree  the  20  original  and  four  additional  shares  to  Blount, 
either  before  or  at  the  time  the  Court  decreed  the  transfer  of 
160  original  and  32  additional  shares  to  Reynolds  as  a  trustee 
for  the  plaintiffs  in  the  suit  and  other  persons  having  an  in- 
terest therein,  inasmuch  as  Blount  being  the  first  claimant  in 
point  of  time  with  regard  to  the  shares  standing  in  Wright's 
name,  no  transfer  could  be  made  of  any  of  such  shares  without 
providing  for  his  case. . 

(*  On  the  objection  to  the  decree  as  deciding  between  *  779 
codefendants,  he  cited  Trevelyan  v.  White  (6)  and  Far- 
quharson  v.  jSeton  (c),  repeating  from  the  latter  the  obser- 
vations of  Lord  Eldon,  as  before  cited  from  Latouche  v.  Lord 
JDunsany,') 

Mr,  J.  Russell  replied. 

August  13. 

Lord  Brougham.  —  My  Lords,  this  is  a  case  of  verj^  con- 
siderable importance  in  point  of  amount  to  the  parties,  but 
certainly  not  one  of  any  difficulty  in  the  argument.  Mr. 


(a)  1  Ves.  Sen.  42. 
(c)  5  Russ.  45. 


(6)  1  Beav.  588. 
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Wright,  a  well  known  banker,  and  who  became  a  bankrupt 
towards  the  latter  end  of  the  year  1840,  had,  while  he  was  a 
banker  and  solvent,  as  trustee  under  a  settlement,  joined 
with  others  in  the  purchase  of  160  shares  of  a  trading  con- 
cern, called  the  Provincial  Bank  of  Ireland.  This  purchase 
was  made  by  the  trustees  at  the  instance  of  one  of  the  cestuis 
que  trust ;  they  sold  out  5000Z.  stock,  which  was  part  of  the 
trust  funds  ;  and  with  the  proceeds  of  the  sale,  and  other 
^  moneys  which  were  added  by  one  of  the  cestuis  que  trust, 
Johnson,  or  one  acting  for  the  other  cestuis  que  trust,  they 
purchased  the  160  shares  of  lOOL  each.  There  could  be  no 
doubt  whatever  that  the  purchase  was  made  by  Wright  as 
trustee ;  it  was  equally  clear  that,  having  so  purchased,  he 
held  the  shares  as  trustee,  even  if  nothing  further  had  been 
done  in  the  matter  than  what  I  have  now  stated.  But  to 
make  it  still  clearer,  if  possible,  the  certificates  of  the  shares 
were  indorsed  with  the  words  ''160  Irish  Provincial  Bank 
share  certificates,  name," — that  is,  in  the  name  of  "John 
Wright,  Esq.,  in  trust  for  F.  Johnson.    June  8th,  1840." 

The  certificates  were  deposited  with  and  remained  in 
*  780  the  possession  of  one  of  the  cestuis  que  trust,  *  and 

there  was  subsequently  to  that  a  declaration  of  trust 
executed  by  an  indorsement  on  the  trust  deed.  Any  thing, 
therefore,  more  absolutely  certain  than  that  this  was  trust 
property,  cannot  possibly  be  imagined.  To  which  I  must 
add,  that  a  bonus  was  afterwards  added  of  ten  pound  shares, 
which  gave  rise  to  thirty-two  auxiliary  or  additional  shares, 
which,  it  is  admitted  on  all  hands,  —  and  I  do  not  think  it 
was  denied  at  the  bar  in  argument,  —  must  follow  the  fate  of 
the  160,  as  an  accessory  follows  the  fate  of  his  principal ;  for 
these  were  only  additional  shares,  by  way  of  bonus,  or  acces- 
sion to  the  original  trust  shares,  and  consequently  it  must  be 
taken  as  if  there  were  the  160,  plus  the  thirty-two,  and 
whatever  equities  apply  to  the  160,  must,  of  course,  apply  to 
the  thirty-two  additional  shares. 

Now,  after  this,  came  the  bankruptcy  of  Mr.  Wright ;  he 
stopped  payment  late  in  November,  1840,  and  afterwards  a 
fiat  in  bankruptcy  was  taken  out  against  him.    But  I  ought 
to  mention  that,  previously  to  that,  namely,  on  the  1st  of 
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Jamiary,  1840,  while  he  was  still  a  banker  and  solvent,  he 
had,  in  security  of  a.  debt  contracted  by  him  with  the  said 
Provincial  Bank,  agreed  to  assign  100  shares  to  that  bank  ; 
and  accordingly  a  memorandum,  directed  by  him  to  the  direc- 
tors of  the  bank,  is  in  evidence  :  ^'  As  security  for  the  sum 
of  4000?.,  held  by  me  on  loan  from  the  bank,  I  hereby  oblige 
myself  to  transfer  into  the  name  of  any  one  of  your  number, 
whenever  you  shall  desire  it,  100  shares  of  100?.  each,  of  the 
stock  of  the  Provincial  Bank  of  Ireland,  now  standing  in  my 
name."  The  only  question  that  could  arise  with  respect  to 
that  memorandum  of  agreement,  would  relate  to  so  many  of 
those  lOOZ.  shares  as  Mr.  Wright  was  beneficially  entitled  to. 
Supposing  that  the  question  is  decided  against  the  bank,  and 
against  his  assignees,  representing  him  since  his  bankruptcy, 
as  to  the  shares,  which  he  only  held  on  trust  under  the 
settlement ;  but  as  regards  the  shares  in  which  *  he  *  781 
was  beneficially  interested,  that  agreement  may  be 
argued,  and  has  been  argued,  and  has  indeed  been  decided, 
to  raise  an  equity  in  favour  of  the  bank  in  security  of  their 
loan  to  him  of  4000?.,  as  against  the  assignees  under  his 
bankruptcy. 

Now,  I  may  dispose  first  of  that  last  matter  which  I  have 
mentioned,  because  it  is  taken  out  of  the  cause  altogether. 
The  learned  Vice-Chancellor,  in  giving  his  judgment,  says, 
that  the  opinion  which  he  expressed  with  respect  to  these 
160  shares,  and  32  additional  accruing  shares,  he  gives  on  the 
ground  that  that  being  trust  property  is  not  liable  so  and  so, 
saving,  he  says,  any  question  that  may  be  raised  on  the 
ground  of  those  shares  by  the  assignees  in  respect  of  their 
contending  possibly  that  they  were  in  the  order  and  disposi- 
tion of  the  bankrupt ;  says  he,  If  that  question  is  to  be 
raised  I  must  hear  it  argued,  which  I  have  not  hitherto  done." 

I  have  inquired  at  the  bar,  and  I  find  that  that  question 
never  could  arise  here ;  for  the  assignees  have  acquiesced  in 
the  judgment  which  was  given  against  them,  and  accordingly 
we  had  not  that  argument  maintained  at  the  bar  here.  But 
it  is  also  satisfactory  to  know  —  as  clearing  up  any  doubt  that 
might  remain  upon  that  part  of  the  judgment  of  the  learned 
J udge  below  —  that  it  was  argued  before  the  Vice-Chancellor, 
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and  he  disposed  of  the  question  after  the  "decree  to  which 
reference  is  made  in  the  report  from  which  I  have  read  that 
passage ;  he  disposed  of  that  question  after  having  heard  it 
argued,  and  disposed  of  it  against  the  assignees,  and  un- 
doubtedly the  assignees  acquiesced  in  that  decision,  and  so 
acquiescing  did  not  raise  the  point  at  all  before  your  Lord- 
ships. 

My  Lords,  there  came  to  be  a  question  with  respect  to  a 
gentleman,  Mr.  Blount,  who  claimed  twenty  shares,  alleging 
that  Wright  &  Company,  being  his  bankers,  purchased 
*  782  them  with  money  in  their  hands  belonging  to  *  him, 
and  consequently  he  claimed  those  twenty  shares  as 
cestui  que  trust  of  Wright,  as  against  the  assignees  and  the 
Provincial  Bank  also.  The  decree  of  the  Vice-Chancellor 
has  directed  an  inquiry  in  respect  of  those  shares,  the  result 
of  which,  if  it  be  found,  as  Mr.  Blount  has  alleged,  that  they 
were  purchased  with  his  moneys,  would  of  course  entitle  him 
to  recover  according  to  the  tenor  of  the  other  parts  of  the 
decree  ;  supposing  that  to  be  well  founded,  which  I  think  it 
is,  defeating  the  claim  on  the  one  hand  of  the  assignees  repre- 
senting Wright,  on  the  other  hand  of  the  Provincial  Bank  of 
Ireland,  between  whom  and  the  cestuis  que  trust  of  John 
Wright  the  main  contention  in  this  case  .has  arisen. 

Now  with  respect  to  the  ground  of  the  contention  on  the 
part  of  the  Provincial  Bank  of  Ireland,  I  hope  I  may  be  per- 
mitted, with  all  due  courtesy  towards  those  parties,  to  ex- 
press my  great  wonder  that  that  should  ever  have  been  held 
to  be  an  arguable  point.  Here  is  a  trustee,  purchasing  as 
such,  without  any  doubt,  holding  as  such,  acknowledged  as 
such.  Then  to  say,  in  the  first  place,  that  they  can  pass  by 
the  assignment  to  the  assignees  under  the  fiat  is  monstrous. 
But  that  is  given  up ;  they  were  not  in  the  order  and  dispo- 
sition of  the  bankrupt,  or  any  thing  of  the  kind.  Then  what 
claim  has  the  Provincial  Bank  of  Ireland  ?  Now  here  I  ask 
to  keep  entirely  out  of  view  the  whole  of  the  argument  rest- 
ing upon  notice.  .  It  is  said,  that  Wright  being  a  shareholder 
in  the  bank,  had  notice  —  of  course  he  had  notice  as  a  trustee 
acting  as  such  —  and  that  through  him  the  bank  had  notice. 
Now  I  lay  that  entirely  out  of  view.  It  is  a  perfectly  debat- 
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able  point  on  either  side.    I  do  not  deny  that  something  may- 
be said  in  support  of  the  point  of  constructive  notice,  and  a 
good  deal  more,  perhaps,  in  my  opinion  against  it :  but  at  all 
events  it  is  wholly  unnecessary ;  it  is  totally  superfluous.  I 
do  not  say  it  is  beside  the  question ;  for  if  the  case 
laboured  in  other  *  points  it  might  keep  it ;  but  I  do   *  783 
not  see  the  necessity  of  it  to  support  this  judgment  of 
the  learned  Vice-Chancellor  at  all ;  because  the  case  stands 
perfectly  clear  without  saying  one  word  of  notice,  either 
actual,  or  implied  and  constructive.    What  is  the  ground  of 
that  extraordinary  contention  of  these  parties  ?    In  the  first 
place,  we  were  desired  to  look  into  the  various  parts  of  the 
deed  of  settlement  of  the  Provincial  Bank  under  which  they 
act,  and  we  did  look  into  them,  and  a  minute  examination  of 
them  tended,  at  every  step  we  took,  to  defeat  the  claim  of 
the  bank.    But  what  is  the  sum  and  substance  of  their  con- 
tention ?    It  was,  that  they  had  a  general  lien  over  Mr. 
Wright's  shares,  and  that  general  lien  arose  from  his  being  a 
partner,  and  that  he  being  such  partner  as  aforesaid,  was  in- 
debted to  them,  or  would  be  found  to  be  indebted  to  them 
upon  the  winding  up  and  balancing  of  the  accounts,  and  that 
being  so  indebted  to  the  bank,  they  had  such  a  lien  as  gave 
them  a  right  to  retain  his  shares.    But  even  that  is  not  suffi- 
cient ;  for,  at  the  very  outside,  that  argument  and  that  state- 
ment of  the  case  could  only  extend  to  the  right  to  retain,  by 
virtue  of  their  lien,  the  shares  belonging  to  John  Wright  bene- 
ficially.  But  did  that  lien  give  them  a  right  to  retain  shares 
which  were  not  his,  John  Wright's,  but  F.  Johnson's  shares, 
and  which  had  been  deposited  with  a  memorandum  of  trust 
indorsed,  and  upon  which  shares  John  Wright  had  executed 
a  declaration  of  trust,  divesting  him  of  all  beneficial  interest, 
and  confessing  that  he  held  them  as  trustee  for  the  benefit  of 
another?    What  is  said  about  the  lien  that  partners  have  in 
a  concern,  must  be  taken  with  very  great  allowance  even  in 
the  ordinary  case  of  a  beneficial  interest,  and  supposing  he 
had  not  been  a  trustee  ;  because  in  the  case  of  a  partnership 
there  must  be  a  winding  up  and  a  dissolution  before  you  can 
tell  what  one  partner  owes  to  another.    In  this  case  of  a 

joint-stock  bank,  the  very  object  of  the  concern  is  to  enable 
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*  784  a  person  to  cut  out  *  and  come  in,  as  it  were,  without 

any  winding  up  of  the  concern,  and  when  you  cannot 
tell  how  the  account  may  stand  between  the  parties.  That 
of  itself  is  sufficient  to  dispose  of  the  main  ground  of  their 
contention. 

But  the  principal  point  on  which  I  rely,  and  which  can- 
not leave  a  doubt  in  any  man's  mind,  is,  that  that  could 
never  extend  by  possibility  to  give  them  a  lien  over  shares 
which  were  not  John  Wright's  shares  at  all,  and  therefore 
not  the  partner's  shares,  supposing  it  were  a  case  of  common 
partnership,  but  which  were  the  shares  of  the  cestuis  que  trusty 
who  alone  were  beneficially  interested.  Without,  therefore, 
going  further  into  this  case,  as  I  am  moving  your  Lordships 
to  affirm  the  judgment,  I  only  remind  you  how  very  clear  we 
held  this  to  be,  from  time  to  time,  in  the  course  of  the  argu- 
ment. 

I  will  therefore  simply  content  myself  with  moving,  that 
the  judgment  of  the  learned  yice-Chancellor  be  affirmed, 
and  also,  undoubtedly,  with  costs. 

The  Lord  Chancellor.  —  If  the  grounds  upon  which  the 
appellant  has  endeavoured  to  support  his  case  were  to  be 
countenanced  by  this  House,  it  appears  to  me  that  there 
would  be  a  greater  inroad  made  thereby  on  the  security  of 
property  held  in  trust  than  by  any  decision  which  has  ever 
been  come  to  in  any  Court  of  justice.  For,  what  is  the  case  ? 
Of  the  fact  of  these  shares  being  held  in  trust,  there  is  no 
doubt ;  the  only  doubt  that  has  ever  been  suggested  has  been 
that,  although  it  is  clear  that  the  160  shares  were  originally 
the  property  of  the  family,  yet  that  those  were  sold  and 
changed,  and  other  shares  were  repurchased  by  the  trustee. 
Now  a  party  who  is  a  trustee  cannot  divest  himself  of  his 
trust  in  that  way.  If  he  commits  a  breach  of  trust  by  selling 
the  trust  property,  and  repurchases  it,  and  reinvests  it  again, 
is  he  not  a  trustee  of  the  property  so  repurchased  ?  Is  he  to 
say,  "  No,  I  have  sold  10,000?.  stock  of  yours,  it  is 

*  T85   true,  but  *I  have  sold  it,  and  bought  with  the  money 

10,000?.  other  stock,  and  I  am  not  liable  to  you  as  a 
trustee,"    He  may  have  changed  it  from  time  to  time,  but 
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as  he  is  found,  at  the  time  of  his  bankruptcy,  to  be  in  pos- 
session of  certain  shares  which  he  was  bound  to  have  as 
trustee  for  this  family,  of  those  shares,  beyond  all  doubt,  he 
must  be  considered,  as  against  every  person,  as  a  trustee. 

Then  what  is  the  claim  of  the  bank  ?  The  bank  say,  "  You 
are  a  shareholder  in  this  concern  in  respect  of  these  shares, 
but  we  have  advanced  you  money,  not  as  a  shareholder,  not 
as  a  partner,  but  as  a  person  borrowing  money  of  the  bank ; 
and  because  you  owe  us  money,  we  insist  upon  retaining 
these  shares  standing  in  your  name,  to  repay  the  balance 
which  is  due  from  you  to  the  bank."  Whether  that  might 
or  might  not  prevail  if  these  shares  belonged  to  him  indi- 
vidually, is  another  matter  ;  but  is  that  to  prevail  on  the 
assumed  fact,  which  is  now  established,  that  he  had  not  these 
shares  beneficially,  but  that  he  was  a  trustee  of  them  for 
others  ?  The  doctrine  would  be  this,  that  if  property  be 
vested  in  a  person  in  trust,  if  that  property  in  any  way 
comes  under  the  control  of  persons  to  whom  he  is  in- 
debted, those  persons  can  pay  the  trustee's  debt  out  of  the 
trust  money  ! 

The  next  proposition  is,  —  and  which  was  thought  so  ex- 
travagant that  it  was  not  mentioned  in  the  argument,  though 
it  stands  in  the  printed  case  as  one  of  the  grounds  brought 
forward  for  the  consideration  of  the  House,  and  one  of  the 
grounds  argued  below,  —  the  next  proposition  is  one  that  is 
equally  extravagant.  They  say  you  have  in  terms  pledged 
these  shares.  Now  if  this  property  had  been  property  in 
which  the  trustee  had  the  legal  estate,  and  the  trustee  had, 
in  breach  of  trust,  transferred  the  legal  estate  to  other  per- 
sons, the  question  then  would  have  arisen  as  to  whether  they 
were  or  were  not  purchasers  without  notice.  But  no  such 
case  occurs  here.  The  shares  never  have  been  trans- 
ferred at  all ;  they  *  remain  in  the  name  of  John  *  786 
Wright.  He  is  trustee  of  those  shares  so  standing 
in  his  name  ;  and  all  that  he  has  done  has  been  an  attempt 
to  commit  a  breach  of  trust,  and  a  fraud  undoubtedly  on  the 
bank,  by  saying,  "  I  will  pledge  these  shares  so  standing  in 
my  name  for  the  purpose  of  securing  the  debt  which  I  owe 
to  you."    Then  here  are  two  equities,  that  is  to  say,  here  is 
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a  trustee  of  the  property  which  he  held  for  the  benefit  of  the 
cestuis  que  trust,  endeavouring  to  create  an  equity  upon  that 
property  to  secure  his  own  debt.  Which  of  those  two  equi- 
ties is  to  prevail  ?    Undoubtedly  the  former. 

That  is  the  whole  case  which  has  been  the  subject  of  the 
argument  below,  and  of  the  appeal  to  this  House. 

Lord  Campbell.  —  I  entirely  concur  in  the  well-considered 
judgment  of  the  learned  Vice-Chancellor  in  this  case ;  and 
I  do  think  that  the  parties  ought  to  have  been  satisfied 
with  it. 

The  decree  was  affirmed,  with  costs. 


*787  ^BRANDAO  v,  BARNETT. 

1846. 

JosE  Alexandro  Ferreira  Brand  AO    .    .    .  Plaintiff. 
George  Henry  Barnett  and  Others     .    .    .  Defendants. 

Banker,    Exchequer.    Bills.  Lien. 

The  general  lien  of  bankers  is  part  of  the  law  merchant,  and  is  to  be 
judicially  noticed,  like  the  negotiability  of  bills  of  exchange.' 

A  banker's  lien  does  not  arise  on  securities  deposited  with  him  for  a 
special  purpose,  as  where  exchequer  bills  are  placed  in  his  hands  to  get 
interest  on  them,  and  to  get  them  exchanged  for  new  bills.  Such  a 
special  purpose  is  inconsistent  with  the  existence  of  a  general  lien.^ 


'  See  Gibson  v.  Small,  4  H.  L.  Cas.  353,  369,  370;  Story  Agency  (6th 
ed.),  §  380;  Swift  v.  Tyson,  16  Peters  (U.  S.),  1,  21,  22;  Bank  of  the 
Metropolis  v.  New  England  Bank,  6  How.  (U.  S.)  212;  Jones  v.  Pepper- 
corne,  5  Jur.  n.  s.  141  ;  Bock  v.  Gorrissen,  6  Jur.  n.  s.  547;  s.  c.  7  Jur. 
N.  s.  81;  Wylde  v.  Radford,  9  Jur.  n.  s.  1169. 

2  See  Bock  v.  Gorrischen,  2  De  G.,  F.  &  J.  434,  447;  Frith  v.  Forbes, 
4  De  G.,  F.  &  J.  409;  Jarvis  v.  Rogers,  15  Mass.  397,  398;  Story  Agency 
(Cth  ed.),  §§  362,  362  a,  381  ;  Bank  of  the  Metropolis  v.  New  England 
Bank,  6  How.  (U.  S.)  212. 
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Where  a  person  who  is  in  reality  the  agent  of  another,  deposits  exchequer 
bills  with  his  own  bankers,  without  informing  them  whose  property 
these  bills  are,  the  bankers  may  be  held  entitled  to  consider  these  bills 
as  the  depositor's  property,  and  to  hold  them  as  security  for  any 
money  due  to  them  from  him,  if  the  mode  of  deposit,  or  the  circum- 
stances attending  it,  give  them  a  lien  on  the  bills  as  against  him.^ 

A.  was  the  London  agent  of  B.,  a  Portuguese  merchant,  and  in  that 
character  purchased  exchequer  bills  for  him,  received  interest  on  them, 
and  at  proper  intervals  got  them  exchanged  for  others.  He  acted  in 
the  same  manner  for  several  other  foreign  customers.  A.  kept  an  ac- 
count with  C,  as  his  banker,  and  at  C.'s  banking-house  had  several 
tin  boxes,  in  which  he  deposited  these  exchequer  bills,  and  of  which 
he  kept  the  keys.  On  the  1st  December,  1836,  A.  took  out  of  a  tin 
box  several  exchequer  bills,  which  he  delivered  to  C,  requesting  C.  to 
get  the  interest  due  on  them,  and  to  get  the  exchequer  bills  exchanged 
for  others.  C.  did  so.  Before  A.  came  to  take  back  the  exchequer 
bills,  acceptances  of  his  beyond  the  amount  of  his  cash-credit  account 
were  presented  at  C.'s  bank,  and  paid.  A.  afterwards  became  bank- 
rupt, 

Held^  that  C.  had  not  a  lien  on  the  exchequer  bills  in  his  hands  for  the 
balance  due  to  him  on  A.'s  account. 

February  25;  March  3,  9,  10;  August  28,  1846. 

This  was  a  writ  of  error  brought  upon  a  judgment  of  the 
Court  of  Exchequer  Chamber,  reversing,  upon  writ 
of  *  error,  a  judgment  given  for  the  plaintiff  bj  the  *  788 
Court  of  Common  Pleas,  in  an  action  of  trover. 

The  declaration  was  in  the  usual  form  of  trover,  for  con- 
verting exchequer  bills.  The  pleas  were,  1st,  not  guilty; 
2dly,  a  denial  of  the  plaintiff's  property  in  the  exchequer 
bills ;  and,  3dly,  a  special  plea,  in  which  the  defendants,  as 
bankers,  set  up  a  claim,  by  way  of  lien,  to  retain  the  excheq- 
uer bills  \o  secure  the  balance  due  to  them  from  a  firm  called 
James  Burn  &  Co. 

The  exchequer  bills  sought  to  be  recovered  were  twenty- 
one  in  number,  and  amounted  to  the  sum  of  10,100Z.  The 
balance  of  James  Burn  &  Co.,  in  respect  of  which  the  lien 
was  claimed,  amounted  to  3211?.  19§.  Id. 

The  plaintiff  was  a  Portuguese  merchant,  who,  up  to  the 

^  As  to  the  relation  between  a  banker  and  his  customer  in  reference  to 
money  deposited,  see  Foley  v.  Hill,  2  H.  L.  Cas.  36. 
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year  1834,  resided  at  Rio  de  Janeiro,  but  in  that  year  returned 
to  Portugal,  where  he  has  since  resided. 

The  defendants  are  bankers  in  London. 

Edward  Burn,  who  for  many  years  carried  on  business  as  a 
merchant  in  London,  and  traded  under  the  firm  of  James 
Burn  &  Co.,  kept  an  ordinary  banking  account  with  them, 
drawing  checks  upon  them,  and  making  bills  payable  at 
their  bank  :  and  such  checks  and  bills  were  paid  by  the 
defendants  out  of  the  funds  held  by  them  on  Burn's  account, 
w^hich  was  always  in  cash  to  meet  them. 

Burn  was  the  agent  and  correspondent  of  the  plaintiff,  who 
from  time  to  time  remitted  bills  of  exchange  and  money  to 
Burn,  and  employed  him  upon  commission  to  invest  the  pro- 
ceeds in  exchequer  bills.  Burn  was  employed  in  the  same 
manner  by  other  foreign  correspondents. 

Burn  kept  at  his  bankers,  in  separate  tin  boxes,  under  his 
own  lock,  the  exchequer  bills  purchased  for  his  different  cor- 
respondents, except  when  it  became  necessarj^  to  receive  the 
interest  and  exchange  the  bills. 

Upon  some  of  those  occasions  Burn  took  the  plain- 
*  789  tiff's  *  exchequer  bills  from  the  tin  box,  and  delivered 
them  to  the  defendants,  with  a  request  that  they  would 
receive  the  interest  and  exchange  the  bills ;  and  after  the  de- 
fendants had  so  done,  Burn  obtained  the  new  bills  from  them 
when  he  next  called  at  the  banking-house,  which  generally 
happened  within  a  w^eek  or  fortnight  after  the  receipt  of  the 
bills  by  the  defendants ;  and  when  he  so  obtained  them,  he 
locked  them  in  a  tin  box,  as  before,  where  they  remained  till 
w^anted. 

Prior  to  December,  1836,  Burn  had  sold,  by  express  order 
of  the  plaintiff,  so  much  of  the  plaintiff's  exchequer  bills 
as  reduced  the  amount  to  10,100Z.,  and  on  1st  December, 
1836,  the  remaining  exchequer  bills  of  the  plaintiff  (to  that 
amount)  were  locked  up  in  the  private  tin  box,  as  before  de- 
scribed. The  usual  advertisement  by  the  government  for  the 
payment  of  the  interest  and  exchanging  the  exchequer  bills 
appeared  about  that  time  ;  and  on  or  about  1st  December, 
Burn  went  to  the  banking-house  of  the  defendants,  and  took 
from  his  private  tin  box  the  last-mentioned  exchequer  bills, 
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and  delivered  them  to  one  of  the  defendants,  saying,  "  Will 
you  have  the  kindness  to  get  these  bills  exchanged  for  me  ?" 
The  defendants  counted  the  bills,  repeated  the  number  to 
Burn,  who  said,  "  Right ;  "  and  no  further  conversation  passed 
upon  the  occasion. 

The  following  is  the  form  of  one  of  the  exchequer  bills:  — 

"No.  8551.  1000^.  By  virtue  of  an  Act,  6th  &  7th 
Gulielm  IV.,  Regis^  for  raising  the  sum  of  14,007,950/.,  by 
exchequer  bills,  for  the  service  of  the  year  1836-7,  this  bill 
entitles  ,  or  order,  to  one  thousand  pounds,  and  inter- 
est after  the  rate  of  twopence  halfpenny  per  centum  per  diem, 
payable  out  of  the  first  aids  or  supplies  to  be  granted  in  the 
next  session  of  Parliament,  and  this  bill  is  to  be  current  and 
pass  in  any  of  the  public  revenues,  aids,  taxes,  or  sup- 
plies, or  to  the  account  of  his  Majesty's  *  exchequer  at  *  790 
the  Bank  of  England,  after  the  5th  day  of  April,  1837. 
Dated  at  the  Exchequer  this  19th  day  of  December,  1836. 
If  the  blank  is  not  filled  up,  this  bill  will  be  paid  to  bearer. 
The  checks  must  not  be  cut  off.  —  J.  Newport." 

The  blanks  in  the  exchequer  bills  delivered  out  by  Burn 
had  not  been  filled  up,  and  they  were  therefore  negotiable 
securities,  payable  to  bearer,  and  transferable  by  delivery. 

The  defendants,  on  the  20th  of  the  same  month  of  Decem- 
ber, delivered  up  the  bills  so  received  from  Burn  at  the  proper 
office,  receiving  the  interest  due  upon  them,  which  they  car- 
ried, as  usual,  to  the  account  of  Burn,  and  obtained  in  ex- 
change the  new  exchequer  bills,  which  formed  the  subject 
of  this  action.  The  defendants  had  no  notice,  until  the 
failure  of  Burn,  that  the  bills  were  not  his  property  ;  nor 
were  the  names  of  Burn's  bankers  ever  communicated  to  the 
plaintiff. 

At  the  time  Burn  delivered  the  exchequer  bills  to  the  de- 
fendants, on  1st  December,  he  was  unwell,  and  he  was  unable 
to  come  to  town  on  business,  as  usual,  from  that  time  until 
after  his  failure  in  business,  which  happened  on  the  23d  day 
of  January,  1837,  and  he  had  no  communication  with  his 
bankers  (the  defendants)  further  than  that  in  the  interval 
he  had  desired  his  clerk  to  procure  from  the  defendants  the 
particulars  of  the  exchequer  bills  received  in  exchange  for 
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those  delivered  by  Mm  to  be  exchanged ;  and  the  defend- 
ants furnished  to  the  clerk  a  paper  containing  such  par- 
ticulars. 

On  the  morning  of  the  21st  January,  1837,  the  balance  of 
Burn's  account  was  in  his  favour  to  the  amount  of  1596Z.  lis. 
But  in  the  course  of  that  day,  bills  accepted  by  Burn,  and 
made  payable  at  the  defendants,  were  presented  for  payment, 
and  the  defendants  paid  them  to  the  amount  of  4808?.  10s.  Id, 
These  bills  had  been  accepted  at  periods  prior  to  the  delivery 
of  the  exchequer  bills  to  the  defendants.  These  payments 
by  the  defendants  absorbed  the  balance  to  the  credit 
*  791  of  Burn's  account,  *  and  made  him  a  debtor  to  the 
defendants  to  the  amount  of  3211?.  19s,  Id.  For  this 
amount  the  defendants  held  the  plaintiff's  exchequer  bills,  and 
in  consequence  of  such  detention  this  action  was  brought. 

At  the  trial  of  the  cause  before  the  Lord  Chief  Justice 
TiNDAL,  at  the  sittings  after  Michaelmas  term,  1837,  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  of  Common  Pleas  upon  a  special  case,  with  liberty  to 
either  party  to  turn  the  case  into  a  special  verdict,  which  was 
afterwards  done. 

In  Michaelmas  term,  1840,  the  Court,  after  taking  time  to 
consider,  gave  judgment  in  favour  of  the  plaintiff,  (a)  This 
judgment  was  afterwards  reversed  in  the  Exchequer  Cham- 
ber. (5) 

Sir  T.  Wilde  and  Mr,  Montagu  Smithy  for  the  plaintiff  in 
error.  —  It  is  admitted  that  bankers  may,  as  a  general  rule, 
have  a  lien  on  property  deposited  with  them  by  their  cus- 
tomer, if  at  the  time  of  such  deposit  their  customer  is  actually 
indebted  to  them.  But  that  lien  can  only  arise  on  such  prop- 
erty as  may  come  into  their  hands  in  the  way  of  their  trade 
as  bankers.  The  first  thing,  therefore,  for  the  bankers  to 
establish  in  this  case  is,  that  the  exchequer  bills  were  put 
into  their  hands  by  the  customer  in  the  course  of  their  trade. 
It  cannot  be  said  that  that  is  the  case  here.    The  facts  of 

(a)  1  Man.  &  G.  908  ;  Scott,  N.  R.  96. 
(&)  6  Man.  &  Gr.  630. 

[  728  ] 


BRANDAO  V,  BARNETT  AND  OTHERS. 


*791 


'  this  case  show  that  the  exchequer  bills  were  delivered  to  the 
bankers,  not  in  the  ordinary  way  of  their  trade,  but  only  for 
a  special  purpose.  In  such  a  case  no  general  lien  can  arise. 
The  thing  to  be  performed  by  the  bankers  here  was  what  a 
mere  porter  could  have  done  :  it  was  to  carry  the  exchequer 
bills  to  the  proper  office,  to  leave  them  there,  and  on  the 
proper  day  to  fetch  back  the  new  bills  which  had  been  given 
in  exchange  for  the  old  ones.  The  mere  possession  of  ex- 
chequer bills  does  not  imply  that  the  person  possess- 
ing them  is  the  owner  of  *  them.  In  this  respect  they  *  792 
cannot  properly  be  compared  to  bills  of  exchange ;  and 
the  circumstances  which  existed  here  rendered  it  impossible 
for  the  bankers  to  believe  that  these  exchequer  bills  were  the 
property  of  Burn,  and  were  intended  by  him  to  be  deposited 
with  them  in  the  course  of  their  business,  and  for  the  pur- 
pose of  securing  the  advances  made  to  him.  These  bills  were 
generally  kept  in  tin  boxes,  and  it  is  not  even  pretended  that 
while  they  remained  there  they  were  subject  to  the  bankers' 
lien.  The  bankers  allowed  Burn  to  keep  these  boxes  in  their 
strong  room,  but  they  never  inquired  into  the  contents  of 
those  boxes,  nor  affected  to  have  any  control  over  them. 
The  mere  fact  of  their  being  in  the  bankers'  house  conferred 
no  right  on  the  bankers. 

As  a  general  rule,  it  is  clear  that  no  two  persons  can,  by 
agreement  between  themselves,  create  a  lien  in  favour  of  one 
of  them  against  the  goods  of  a  third  person.  Leuckhart  v. 
Cooper^  (^a)  Rushforth  v.  Hadfield^  Q))  OppenJieim  v.  Rus- 
sell^ (jf)  Lucas  V.  Borrien^  QT)  lay  down  that  principle  in  a 
clear  and  positive  manner. 

No  doubt  it  is  stated  here  that  it  is  the  custom  of  bankers 
to  receive  exchequer  bills  from  their  customers,  and  in  the 
course  of  their  business  to  receive  the  interest  on  the  bills, 
and  to  get  those  bills  exchanged  at  the  proper  time  for 
others  ;  but  the  case  here  goes  on  expressly  to  say  that  these 
bills  were  received  under  the  special  circumstances  which  the 

(a)  3  Bing.  N.  C.  99.  (&)  7  East,  224. 

(c)  3  Bos.  &  Pill.  42. 

{d)  7  Taunt.  278;  1  B.  Moo.  29;  see  also  Hatfeild  v.  Phillips,  ante, 
p.  343. 
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verdict  sets  forth.  This  very  mode  of  stating  how  the 
bankers  became  possessed  of  these  bills,  takes  this  particular 
case  out  of  the  general  custom. ;  so  that,  supposing  the  cus- 
tom to  be  what  the  defendants  say,  the  verdict  here  shows 

that  that  custom  does  not  attach  on  these  bills.  One 
*  793  of  the  clearest  proofs  *  that  there  had  been  no  general 

dealing  between  the  bankers  and  Burn,  so  as  to  give 
them  a  general  lien,  as  on  deposits  in  the  way  of  their  trade, 
is  to  be  found  in  an  answer  made  on  one  occasion  by  the 
bankers,  when  Burn,  who  had  previously  delivered  to  the 
bankers  several  exchequer  bills,  on  which  he  asked  them  to 
receive  interest,  and  which  were  also  to  be  exchanged  for 
others,  allowed  those  bills  to  remain  in  the  bankers'  hands 
for  some  time,  and  then  asked  for  some  of  them.  The 
bankers  answered  that  they  would  rather  that  he  should 
take  the  whole,  which  he  accordingly  did,  and  locked  them 
up.  This  answer  never  would  have  been  made,  nor  would 
any  such  transaction  have  taken  place,  with  respect  to  prop- 
erty deposited  with  them  as  security  for  their  general  bal- 
ances. The  whole  circumstances  show  that  they  knew  that 
these  bills  were  merely  kept  by  Burn  for  himself  in  the 
bankers'  strong  room  for  his  own  security.  And  the  special 
verdict  does  not  contradict  but  rather  confirms  the  plain  in- 
ference thus  raised ;  for  it  does  not  find  any  deposit  in  fact 
made  of  these  exchequer  bills  for  the  purpose  of  meeting  the 
general  balance. 

The  bills  are,  beyond  all  question,  the  property  of  the 
plaintiff.  It  lies  on  the  bankers  to  show  the  facts  which 
have  taken  out  of  the  plaintiff  the  right  to  dispose  of  this 
property.  They  have  not  shown  any  such  facts,  and  such 
facts  ^cannot  be  implied.  Nothing  can  be  intended  on  a 
special  verdict ;  every  thing  must  be  found,  and  no  fact  which 
is  not  found  can  be  intended.  Withams  v.  Lewis  (a)  is  a  very 
strong  authority  to  this  point.  In  this  case  not  a  word  is 
stated  in  the  special  verdict  to  show  any  express  creation  of 
lien  by  Burn  in  favour  of  the  bankers.  In  all  the  cases 
which  have  been  decided  upon  liens  arising  on  the  custom  of 

(a)  1  Wills.  55;  see  also  Duncombe  v.  Wingfield,  Hob.  263. 
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a  particular  place  or  a  particular  trade,  so  as  to  affect 
two  parties  dealing  *  together  in  that  place  or  trade,  *  794 
the  lien  has  been  pleaded  or  found.  If  it  was  meant 
to  be  relied  on  here,  it  ought,  when  the  case  was  turned  into 
a  special  verdict,  to  have  been  distinctly  set  forth.  The 
banker's  lien  differs  from  that  of  the  wharfingers  :  Holder- 
ness  V.  Collins  on }  (^a}  but  the  facts  which  give  the  right  to 
lien  must,  as  that  case  shows,  be  specially  shown  by  the 
party  who  claims  to  set  it  up.  In  the  case  of  Hewison  v. 
Guthrie^  the  same  thing  was  held  as  to  the  lien  of  an 
insurance  agent,  and  as  to  the  mutual  credit  between  him 
and  the  party  over  whose  policy  he  claimed  a  right  of  lien. 
The  general  hen  of  a  carrier,  though  more  likely  to  be  known 
than  any  other,  must  be  pleaded.  Oppenheim  v.  Russell^  (c) 
Scarf e  v.  Morgan,  (c?)  So  that,  assuming  —  which  is,  how- 
ever, denied  —  that  any  lien  was  created  here,  the  defendants 
ought  to  have  pleaded  the  particular  facts  on  which  they 
alleged  it  to  arise. 

The  nature  of  the  general  lien  of  the  banker  is  not  accu- 
rately settled.  It  is  not  yet  settled  what  is  the  lien  of  a 
banker  upon  plate  left  with  him  by  his  customer  for  safe  cus- 
tody, or  whether  he  has  any.  The  general  lien  of  a  banker 
on  bills  indorsed  in  blank,  and  paid  into  his  bank  in  order 
to  be  received,  has  been  settled  in  Collins  v.  Martin,  (e) 
Under  such  circumstances  the  banker  is  entitled  to  a  lien  on 
them.  But  that  case  does  not  apply  to  the  present ;  for  the 
circumstances  are  wholly  different ;  and  the  case  of  Kriiger 
.V.  Wilcox^  (^)  where  the  Court  called  in  the  assistance  of 
four  eminent  merchants,  shows  that  the  right  must  depend 
on  the  particular  circumstances  of  each  individual  case.  In 
Brinkwater  v.  Coodwin,  (K)  a  factor  who  became  surety 
for  his  principal  *  was  held  to  have  a  lien  on  the  price  *  795 
of  the  goods  sold  by  him  for  his  principal  to  the  amount 
of  the  sum  for  which  he  had  so  become  surety,  but  there  the 

{a)  7  B.  &  C.  212. 

(&)  2  Bing.  N.  C.  755;  2  Scott,  298;  2  Hodges,  51. 
(c)  3  Bos.  &  Pull.  42.  {d)  4  M.  &  ^Y.  485. 

(e)  1  Bos.  &  Pull.  648.  (^)  Ambler,  252. 

Qi)  Cowp.  251. 
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lien  arose  upon  a  special  arrangement  entered  into  in  writing 
between  the  parties.  In  Naylor  v.  Mangles^  (a)  in  like  man- 
ner, the  lien  of  a  wharfinger  was  maintained,  but  the  expres- 
sions there  used  by  Lord  Kenyon  show  that  circumstances, 
such  as  exist  in  the  present  case,  would  not,  in  his  opinion, 
establish  the  right  to  a  lien  without  a  special  agreement. 
That  was  an  action  by  a  wharfinger  claiming  a  lien  on  his 
general  balance.  Lord  Kenyon  said,  "liens  were,  by  com- 
mon law,  by  usage,  or  by  agreement.  Liens  by  common  law 
were  given  where  a  party  was  obliged  by  law  to  receive 
goods,  &c.,  in  which  case,  as  the  law  imposed  the  burden,  it 
also  gave  them  the  power  of  retaining  for  his  indemnity.  A 
lien  from  usage  was  matter  of  evidence ;  but  in  the  present 
case  the  usage  had  been  proved  so  often  that  he  should  con- 
sider it  as  a  settled  point  that  wharfingers  had  the  lien  con- 
tended for." 

In  the  course  of  the  argument  in  this  very  case  in  the 
Court  below,  Mr.  Baron  Parke  expressed  his  opinion  as  to 
the  necessity  of  putting  this  claim  of  lien  on  the  record. 
He  said :  (&)  "  Where  the  custom  is  set  out  upon  the  record, 
the  Court  can  see  the  extent  of  it,  whether  it  extends  to  all 
negotiable  securities,  for  whatever  purpose  deposited,  or 
whether  it  is  limited  to  deposits  made  with  the  banker  in 
the  course  of  business."  He  must,  of  course,  have  changed 
that  opinion  when  he  concurred  in  this  judgment,  since  the 
supposed  custom,  and  the  circumstances  out  of  which  it  is 
said  to  arise,  are  not  here  set  forth  ;  but  it  is  submitted,  with 
much  confidence,  that  his  first  impression  was  the  correct  one.. 
The  special  verdict  here  is  defective  in  two  respects  ;  first, 
because  nothing  is  stated  as  to  what  is  the  general  cus- 
*  796  tom  of  *  merchants  as  to  lien  ;  and,  secondly,  because 
what  is  now  claimed  exceeds  any  thing  that  has  been 
usual.  On  both  these  grounds  the  judgment  of  the  Court 
below  is  defective. 

[Lord  Campbell.  —  If  a  general  lien  is  once  established, 
it  surely  then  becomes  matter  of  law :  whether  it  exists  or 

(a)  1  Esp.  N.  P.  Rep.  109.  (&)  6  Man.  &  Gr.  660. 
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not  may  be  matter  of  fact,  but  when  it  exists  the  extent  of  it 
must  be  matter  of  law.] 

That  is  not  so  in  the  first  instance  ;  for  the  circumstances 
from  which  it  arises,  and  the  extent  to  which  in  any  particu- 
lar place  or  trade  the  lien  exists,  must  first  be  ascertained  by 
evidence.  But  assuming  that  bankers  have  a  general  lien, 
and  that  that  is  such  settled  matter  of  law  as  not  to  require 
to  be  stated  in  the  special  verdict,  then  it  is  submitted  that 
the  facts  here  shown  on  the  record  do  not  bring  this  case 
within  that  general  rule.  The  leaviug  of  these  exchequer 
bills  in  the  hands  of  the  bankers  was  like  leaving  plate  with 
them.  The  property  continued  in  the  owner.  The  general 
right  of  the  plaintiff  is  clear  ;  the  defendants  must,  by  facts, 
take  themselves  out  of  the  operation  of  that  clear  right.  No 
such  facts  are  shown  here.  The  deposit  of  the  bills  was  like 
the  deposit  of  plate,  —  an  act  done  for  a  special  purpose,  but 
not  falling  within  the  description  of  an  act  done  in  the  ordi- 
nary course  of  their  business  as  bankers. 

The  Solicitor- General  (^Sir  F.  Kelly)  and  Mr.  Martin^  for 
the  defendants  in  error.  —  It  is  perfectly  clear  that  with  re- 
spect to  the  general  lien  of  certain  classes  of  persons,  —  a 
banker,  a  wharfinger,  and  a  factor,  —  the  right  to  lien  is  now 
matter  of  law.  The  general  right  of  lien  of  a  factor,  and  the 
right  of  stoppage  in  transitu^  are  instances  of  this  sort.  This 
latter  right  is  of  extremely  modern  origin  ;  yet  it  is  stated  by 
Lord  Tenterden,  in  his  book  upon  shipping,  (<^)  to  be  mat- 
ter of  law.  No  Judge  would  require  it  to  be  pleaded, 
nor  any  one  allow  it  to  be  proved.  Even  so  long  *  ago  *  797 
as  Lord  Kenyon's  time,  his  Lordship,  in  Naylor  v. 
Mangles^  (5)  held  the  wharfinger's  right  to  lien  to  be  too  well 
established  to  require  to  be  proved  in  evidence.  It  seems 
that  the  lien  of  a  banker  does  not  attach  on  a  deposit  of 
plate  :  that  is  a  matter  which  need  'not  now  be  discussed  ; 
but  it  does  attach  on  a  deposit  of  bills  of  exchange.  The 

(a)  Ch.  xi.,  Shee's  ed.  511. 
(h)  1  Esp.  N.  P.  Rep.  109. 
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real  question  for  this  House  to  decide  is,  whether  the  present 
case  falls  within  the  rule  applicable  to  the  first  or  to  the  second 
of  these  instances.  The  law  as  to  the  banker's  lien  is  so  well 
established  that  every  man  who  at  any  time  makes  a  deposit 
with  a  banker  knows  that  he  does  so  '  on  the  settled,  though 
tacit,  understanding  that  should  the  balance  of  accounts  be 
afterwards  against  him,  the  customer,  the  lien  of  the  banker 
will  attach  on  all  securities  of  his  at  that  time  in  his  banker's 
hands.  If  this  was  not  so,  the  supposed  right  of  the  banker, 
though  well  known  and  admitted,  would  in  truth  be  valueless. 
No  doubt  the  general  right  of  the  banker  might  be  waived  by 
a  special  contract,  but  that  contract  must  be  very  plain  and 
express,  and  must  be  distinctly  shown.  No  such  contract  has 
been  shown  here.  The  argument  on  the  other  side,  that  the 
banker  must  show  how  his  right  to  lien  arises,  is  completely 
erroneous.  The  burden  is  on  the  other  side  ;  the  right  is  a 
general  right ;  it  is  for  the  other  party  to  show  that  his  is  a 
case,  of  exception. 

If  exchequer  bills  are  placed  in  the  hands  of  bankers  to  do 
the  particular  business  with  respect  to  them,  which  it  is  the 
business  of  a  banker  to  perform,  the  lien  at  once  attaches. 
A  case  of  this  kind  marks,  in  the  plainest  manner,  the  dis- 
tinction between  the  cases  of  the  deposit  of  plate  with  a 
banker  and  the  deposit  with  him  of  bills  of  exchange,  with  a 

direction  to  him  to  get  in  the  money  as  it  becomes  due 
*  798   on  those  bills.    In  the  latter  case  there  is  no  *  doubt 

that  the  lien  would  attach,  and  so  it  will  in  the  case  of 
the  exchequer  bill  deposited  with  the  banker  to  get  interest 
upon  and  then  to  get  exchanged.  The  case  of  Bavin  v.  Bow- 
sher  (a)  shows  what  is  the  general  right  of  a  banker  to  lien 
upon  the  securities  of  the  customer  placed  in  his  hands ;  and 
the  case  of  Bolland  v.  Bygrave,  where  Lord  Tenterden  de- 
livered a  judgment  on  this  very  point,  distinctly  explains  the 
true  rule  on  which  the  decisions  of  the  Courts  must  proceed. 
In  that  case.  Lord  TEN'rt:RDEN,  speaking  of  a  banker  who  had 
made  advances  for  a  customer,  said :  (5)  "  I  think  that  the 
banker  who  stands  in  this  relation  to  a  customer  has  a  lien  on 


(a)  5  T.  R.  488. 
[  734  ] 


(&)  Ry.  &  Moo.  273. 


BR  AND  AO  V,  BARNETT  AND  OTHERS. 


*798 


any  securities  of  the  customer  which  may  for  any  purpose  be 
placed  in  his  hands." 

[Lord  Campbell.  —  You  admit  that  the  lien  did  not  exist 
while  the  bills  were  locked  up  in  the  boxes  in  the  bankers' 
strong  room.  Now,  suppose  Burn  had  told  the  bankers  to 
get  these  bills  exchanged  and  to  return  them  to  the  boxes, 
and  the  bankers  had  promised  to  do  so  by  twelve  o'clock  on 
a  particular  day,  would  they  have  obtained  a  lien  upon  them 
by  the  fact  that  at  ten  o'clock  on  that  day  the  balance  was 
turned  in  their  favour  ?] 

They  would  not,  if  it  was  shown  that  there  was  any  posi- 
tive contract  to  return  the  bills,  at  all  events  at  twelve  o'clock ; 
but  they  would  get  the  lien  if  there  had  been  a  mere  delivery 
of  the  bills  to  get  them  exchanged,  without  any  such  con- 
tract being  made  as  to  their  return  at  a  particular  time. 

[Lord  Brougham.  —  But  is  it  not  the  same  thing  if  a  man 
says, Take  the  bill  and  get  it  exchanged  in  the  usual  way  "  ? 
Does  not  the  taking  of  the  bills,  under  such  circumstances, 
amount  to  an  undertaking  on  the  part  of  the  bankers  to 
return  the  bills  as  soon  as  the  particular  thing  for  which  the 
bills  were  intrusted  to  them  has  been  performed  ?] 

It  is  not  the  same  thing.  In  one  case  the  *  general  *  799 
right  to  lien  would  arise  :  in  the  other  it  would  be 
excluded  by  the  particular  terms  of  the  contract.  In  the 
present  case  the  transaction  was  one  so  completely  in  the 
ordinary  business  of  bankers,  and  so  free  from  the  influence 
of  any  particular  contract  that  the  lien  arose  as  of  course,  and 
for  the  plaintiff  to  make  out  an  exemption  from  its  operation 
it  is  necessary  for  him  to  show  that  the  deposit  was  made 
upon  a  contract,  that  though  the  balance  should  be  against 
the  customer,  the  lien  of  the  banker  should  not  attach. 

[Lord  Cami^bell.  —  But  was  it  not  a  part  of  the  contract 
that  the  new  bills  were  to  be  restored  ?] 

[  736  ] 


*799 


CASES  IN  THE  HOUSE  OF  LORDS. 


in  all  cases  whatever,  where  property  is  intrusted  by  one 
man  to  another,  it  is  on  an  implied  contract  that  it  is  to  be 
returned  on  request,  and  so  far  as  that  implied  contract  is 
concerned,  there  is  not  a  shadow  of  distinction  between  prop- 
erty put  into  the  hands  of  a  person  in  the  ordinary  course  of 
his  business  and  for  a  special  purpose. 

[Lord  Campbell.  —  You  may  argue  that  there  is  no  dis- 
tinction in  law,  but  there  is  plainly  a  distinction  in  fact. 

Lord  Brougham.  —  Thus :  if  I  put  money  into  the  hands 
of  my  banker,  he  is  my  debtor  to  the  amount  of  the  money  ; 
but  that  is  not  so  with  respect  to  a  bill  of  exchange  put  into 
a  box  in  his  house.] 

If  a  bill  of  exchange  and  an  exchequer  bill  were  put  into 
the  hands  of  a  banker  on  the  same  day,  he  would  be  bound 
to  deal  with  both  as  the  property  of  the  person  depositing 
them,  and  to  restore  both  on  demand. 

[The  Lord  Chancellor  (Lord  Lyndhurst).  —  It  seems  to 
have  been  thought  in  the  Court  of  Common  Pleas  that  no 
representation  was  here  made  that  the  customer  had  a  right 
to  deal  with  them  as  his  property.] 

The  absence  of  any  distinct  representation  of  that  sort  will 
not  affect  the  case,  if  the  deposit  of  the  bills  can  be  treated 
as  a  deposit  for  the  purpose  of  their  being  used  by  the  bank- 
ers in  their  character  of  bankers.  The  purpose  for  which  the 
deposit  was  made  here  established  that  fact.    It  is  supposed, 

on  the  other  side,  that  these  particular  securities  were 
*  800   delivered  *  to  the  bankers  under  an  implied  promise 

that  they  should  be  delivered  back  whenever  the  cus- 
tomer might  think  proper  to  ask  for  them.  To  a  certain 
extent  that  is  true.  But  that  will  not  prevent  the  lien  from 
attaching,  for  all  deposits  of  property  are  impliedly  subject  to 
that  condition. 

[The  Lord  Chancellor.  —  The  proposition  to  support  your 
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argument  should  be  qualified  thus :  shall  be  returned  when 
demanded,  provided  that  the  balance  shall  not  be  against  the 
depositor. 

Lord  Campbell.  —  That  would  apply  to  all  negotiable 
securities  deposited  with  a  banker.  You  say  that  there  is 
no  distinction  between  the  deposit  of  an  exchequer  bill  and 
other  negotiable  security  to  be  locked  up,  and  negotiable 
securities  which  remain  with  the  banker.] 

The  qualification  "  to  be  locked  up,"  is  not  to  be  introduced 
here  ;  that  would  be  matter  of  special  direction.  The  act, 
which  takes  place  after  the  return  to  the  customer,  must  not 
be  mixed  up  with  the  return  itself. 

The  contract  with  the  bankers  is,  that  they  will  receive  the 
bills,  and  take  care  of  them.    The  moment  it  is  shown  that 
exchequer  bills  pass  by  delivery,  and  that  it  is  the  custom  of 
bankers,  in  the  course  of  their  business,  as  such  to  change 
them,  the  right  to  lien  for  a  general  balance  is  established. 
In  Davis  v.  Bowsher  (a)  the  banker  selected  some  bills  for 
the  purpose  of  making  advances  on  them,  and  refused  others ; 
yet  he  claimed  to  keep  those  which  he  had  refused  till  he 
knew  whether  those  on  which  he  had  made  advances  would 
be  paid.    There  Lord  Kenyon  said  that,  in  his  opinion,  a 
general  lien  existed,  unless  special  circumstances  showed  that 
there  was  no  lien.    Jourdain  v.  Lefevre  (5)  and  Bosanquet 
v.  Dudman  (c)  are  to  the  same  effect.    And  in  Bolland  v. 
Bygrave^  the  circumstances  appearing  to  raise  the  doubt 
whether  the  bill  was  deposited  for  discount  or  *  safe   *  801 
custody,  Lord  Tenterden  said,  (d)  "  If  the  right  of 
the  plaintilfs  to  recover  depended  on  the  question,  whether 
authority  was  given  on  the  part  of  the  customer  to  the  bank- 
rupts (the  bankers)  to  discount  this  bill,  I  should  think,  as 
the  case  now  stands,  that  I  ought  to  direct  the  jury  to  find, 
as  a  question  of  fact,  whether  this  bill  was  delivered  at  the 
bank  to  be  discounted,  or  to  be  kept  for  safe  custody.  But 
I  am  of  opinion  that  the  right  of  the  plaintiffs  (the  assignees 

(a)  5  T.  R.  488.  (b)  1  Esp.  65. 

(c)  1  Stark.  1.  (d)  1  Ry.  &  Moo.  272. 
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of  the  bankers)  to  recover,  rests  on  other  and  independent 
grounds  ;  "  and  his  Lordship  then  added  the  expression  of 
opinion  already  quoted.  The  general  lien  of  the  banker,  and, 
the  right  it  confers,  were  strongly  marked  in  the  case  of 
Collins  V.  Martin^  (a)  where  it  was  held,  that,  if  A.  should 
deposit  bills  indorsed  in  blank  with  B.,  his  banker,  to  be  re- 
ceived when  due,  and  the  latter  should  raise  money  on  them 
by  pledging  them  with  C,  another  banker,  and  should  after- 
wards become  bankrupt,  A.  could  not  maintain  trover  against 
C.  for  the  bills.  That  case  is  an  answer  to  the  argument  on 
the  other  side,  that  no  two  persons  can,  by  agreement  between 
them,  affect  the  rights  of  a  third.  That  proposition  was  too 
broadly  put ;  and  the  case  just  cited  shows  that,  under  cer- 
tain circumstances,  an  agreement  of  that  kind  will  be  held 
effectual.  And  Wookey  v.  Pole  is  an  authority  to  show 
that  there  is  no  distinction  between  a  bill  of  exchange  and 
an  exchequer  bill  in  respect  of  the  lien  of  a  banker.  There 
the  bill  was  deposited  by  the  owner  with  his  stockbrokers 
for  the  purpose  of  being  sold ;  they,  instead,  of  selling  it, 
deposited  it  at  their  bankers  for  advances,  and  afterwards 
became  bankrupts ;  and  it  was  held  that  the  owner  could  not 

recover  in  trover  the  bill  from  the  bankers,  for  that  an 
*  802   exchequer  bill,  like  bank  *  notes  and  bills  of  exchange, 

indorsed  in  blank,  passed  by  delivery. 

[The  Lord  Chancellor.  —  In  that  case  there  was  an  ex- 
press pledge.] 

That  is  so ;  but  the  case  shows,  by  being  decided  on  the 
ground  of  such  instruments  passing  by  delivery,  that  though 
the  circumstances  may  not  be  the  same,  the  principle  is. 

[The  Lord  Chancellor.  —  The  question  here  seems  to  be, 
whether,  for  all  purposes,  a  party,  who  is  in  possession  of  a 
negotiable  instrument,  is  to  be  considered  as  the  owner  of  it. 
He  may  pledge  it,  provided  that  all  is  done  bond  fide  in  mak- 
ing the  pledge :  but  are  the  circumstances  here  such  as  are 
equivalent  to  an  express  pledge?] 


(a)  1  Bos.  &  P.  648. 
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They  must  be  so  considered  in  virtue  of  the  ordinary  busi- 
ness of  a  banker,  and  of  his  established  right  of  lien  over 
securities  deposited  in  his  hand  in  the  way  of  his  business. 

[The  Lord  Chancellor.  —  Suppose  a  man  goes  to  a  banker 
with  1000^.  in  bank  notes,  and  says,  I  want  to  send  this 
money  into  the  country,  will  you  get  these  notes  changed  for 
a  bank  post  bill,  and  the  banker  says  that  he  will ;  but  when 
the  man  goes  again,  to  get  the  bank  post  bill,  the  banker  says, 
I  shall  retain  these  notes,  or  this  bill,  until  you  pay  the  bal- 
ance which  I  now  discover  to  be  against  you.] 

That  is  either  a  case  idem  per  idem  with  the  present,  or  the 
answer  to  it  is,  that  what  the  banker  undertakes  to  do  is  not 
in  the  ordinary  way  of  his  business.  [The  Lords  intimated 
that  it  w^as  in  the  ordinary  way  of  the  banker's  business.] 
Then  it  is  matter  of  particular  contract. 

[Lord  Brougham.  —  In  the  case  supposed,  the  banker  ought 
to  say,  I  take  the  notes  subject  to  my  right  of  lien  ;  otherwise, 
he  waives  it.] 

But  here  the  banker  had  not  merely  to  change  the  bills,  but 
to  receive  money  on  them,  and  he  placed  that  money  to  the 
credit  of  the  customer.  That  was  completely  in  the  ordinary 
way  of  his  business,  and  no  special  contract  intervened  to 
affect  the  transaction.  It  is  admitted  that  a  special 
contract  may  affect  the  general  right.  The  *  case  of  *  803 
Vanderzee  v.  Willis  (a)  is  an  instance  of  that  sort ;  but 
that  shows  that  where  the  special  contract  does  not  intervene, 
the  general  right  applies.  Besides  which,  the  answer  to  that 
case,  as  well  as  to  Lucas  v.  Dorrien^  (5)  is,  that  they  are  not 
cases  of  negotiable  securities,  but  that  in  them  the  right  of 
lien  could  only  arise  upon  express  contract.  Here  the  instru- 
ments were  negotiable  securities,  passing  by  delivery.  The 
bankers  had  a  right  to  deal  with  these  bills  as  if  they  were 
the  property  of  Burn.    Suppose  the  accounts  had  been  equal, 

(a)  3  Bro.  Ch.  Cas.  21. 

(6)  7  Taunt.  278;  1  B.  Moore,  29. 
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but  just  as  the  bankers  returned  from  the  Exchequer  Bill 
Office  with  2000?.  interest,  a  check  of  their  customer  for 
1500/.  had  been  presented,  there  can  be  no  doubt  that  the 
bankers  would  have  been  justified  in  paying  that  check  out 
of  the  money  thus  in  their  hands.  This  is  in  fact  a  clear  case 
of  dealing  with  bankers  in  the  ordinary  way  of  their  business. 
Stevenson  v.  Blakeloch  (a)  shows  that  the  rule  of  law  is,  that 
where  a  right  to  general  lien  exists  in  any  person,  it  is  not 
taken  out  of  him  by  the  fact  that  a  particular  thing  com- 
ing into  his  hands  is  received  for  a  special  purpose  :  if  it 
comes  into  his  hands  in  the  ordinary  way  of  business,  the 
right  to  lien  attaches. 

[The  Lord  Chancellor.  —  Was  it  not  the  attorney's  duty 
there  to  receive  the  lease  ?] 

It  was  no  more  his  duty  to  receive  the  lease  than  it  was 
the  duty  of  these  bankers  to  receive  the  exchequer  bills  :  it 
was  a  mere  ordinary  transaction  in  the  way  of  business,  and 
so  Lord  Ellenborough  describes  it.  (F) 

In  the  judgment  in  the  Court  of  Common  Pleas  in  this 
case,  the  fact  that  an  exchequer  bill  is  transferable  by  de- 
livery, is  admitted ;  yet  it  is  supposed  that,  as  there  was 
no  specific  pledge  of  these  bills,  no  right  of  lien 
*  804  *  arose.  Such  a  doctrine  is  opposed  to  the  principles 
of  the  law  and  to  decided  cases.  The  Court  of  Ex- 
chequer Chamber  dissented  from  this  statement  of  the  law.  (c) 
Lord  Denman,  who  delivered  the  judgment  now  brought  into 
this  House  on  a  writ  of  error,  summed  up  the  facts  of  the 
case  and  the  law  as  applicable  to  them  ;  ((i)  and  then  he 
stated  it  to  be  the  custom  of  bankers,  in  the  course  of  their 
trade  as  such,  to  receive  interest  on  exchequer  bills,  and  to 
exchange  them ;  and  that  the  delivery  of  the  original  bills, 
and  the  receipt  of  the  substituted  bills  were  therefore  both  in 
the  course  of  their  business  as  bankers  ;  and  they  would  have 
a  lien  on  each  set  for  the  general  balance  due  to  them  as 


(a)  1  M.  &  Sel.  535. 
(c)  0  Man.  &  Gr.  667. 
[  ] 


(6)  1  M.  &  Sel.  543. 
(£^)  6  Man.  &  Gr.  669. 
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bankers  within  the  terms  of  the  rule  above  laid  down,  unless 
there  were  some  special  circumstances  which  would  take  this 
case  out  of  its  operation."  There  are  no  such  circumstances 
here.  The  bills  were  delivered  for  a  special  purpose,  but 
that  purpose  was  the  performance  of  a  duty  as  bankers,  for 
which  they  would  be  entitled  to  a  commission,  if  the  course 
of  business  with  London  bankers  admitted  of  such  a  mode  of 
remuneration.  The  bills  were  received  in  the  ordinary  course 
of  business,  and  were  in  the  hands  of  the  bankers  to  be  dealt 
with  in  discharge  of  their  ordinary  duty  as  bankers,  and  con- 
sequentl}^  the  right  to  lien  attached  and  the  judgment  of  the 
Court  below  must  be  affirmed. 

Sir  T.  Wilde  replied. 

August  28. 

Lord  Campbell.  —  The  first  question  that  arises  upon  this 
record  is,  whether  judicial  notice  is  to  be  taken  of  the  gen- 
eral lien  of  bankers  on  the  securities  of  their  customers  in  their 
hands  ?  The  exchequer  bills,  for  which  this  action  is  brought, 
are  found  to  be  the  property  of  the  plaintiff,  and  the 
defendants  rest  their  defence  on  their  *  second  plea,  *  805 
that  they  were  not  possessed,  &c.,  relying  on  the  lien 
claimed  for  the  balance  due  to  them  from  Edward  Burn. 

The  usage  of  trade  by  which  bankers  are  entitled  to  a  gen- 
eral lien  is  not  found  by  the  special  verdict,  and,  unless  we 
are  to  take  judicial  notice  of  it,  the  plaintiff  is  at  once  entitled 
to  judgment.  But,  my  Lords,  I  am  of  opinion  that  the  gen- 
eral lien  of  bankers  is  part  of  the  law  merchant,  and  is  to  be 
judicially  noticed,  like  the  negotiability  of  bills  of  exchange 
or  the  days  of  grace  allowed  for  their  payment.  When  a 
general  usage  has  been  judicially  ascertained  and  established, 
it  becomes  a  part  of  the  law  merchant,  which  Courts  of  jus- 
tice are  bound  to  know  and  recognize.  Such  has  been  the 
invariable  understanding  and  practice  in  Westminster  Hall 
for  a  great  many  years  ;  there  is  no  decision  or  dictum  to  the 
contrary,  and  justice  could  not  be  administered  if  evidence 
were  required  to  be  given  toties  quoties  to  support  such 
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usages,  and  issue  might  be  joined  upon  them  in  each  par- 
ticular case. 

It  is  hardly  disputed  that,  under  the  plea  of  "not  pos- 
sessed," a  lien,  where  it  exists,  may  be  made  available  as  a 
defence  ;  and,  therefore,  if  this  special  verdict  sets  forth  facts 
which  show  that  by  the  law  merchant  the  defendants  have  a 
lien  upon  these  exchequer  bills,  the  judgment  in  their  favour 
ought  to  be  affirmed.  But  I  am  humbly  of  opinion  that, 
upon  the  facts  found,  there  was  no  lien,  and  that  the  judg- 
ment ought  to  be  reversed. 

I  do  not,  however,  proceed  upon  the  ground  taken  by  the 
Court  of  Common  Pleas,  that  these  exchequer  bills  being 
the  property  of  Brandao,  there  was  no  lien  as  against  him, 
although  there  might  have  been  as  against  Burn.  I  think 
that  the  defendants  were  entitled  to  consider  the  exchequer 
bills  as  the  property  of  Burn,  without  any  express  represen- 
tation by  him  to  that  effect.    Exchequer  bills  are  negotiable 

securities  passing  by  delivery.  The  holder  of  negoti- 
*  806  able  securities  is  to  be  assumed  to  be  *  the  owner,  and 

third  parties  acting  bond  fide  may  treat  with  him  as 
owner.  It  is  admitted  that  Burn  might  have  effectually  sold 
these  exchequer  bills,  or  pledged  them  by  an  express  con- 
tract, without  any  representation  that  they  were  his  own 
property.  But  the  right  acquired  by  a  general  lien  is  an 
implied  pledge,  and  where  it  would  arise  (supposing  the 
securities  to  be  the  property  of  the  apparent  owner),  I  think 
it  equally  exists  if  the  party  claiming  it  has  acted  with  good 
faith,  although  the  subject  of  that  lien  should  turn  out  to  be 
the  property  of  a  stranger.  I  think  that  the  just  view  was 
taken  of  this  point  by  the  Judges  in  the  Exchequer  Cham- 
ber, and  that  they  were  right  in  holding  the  reasoning  of  the 
Judges  in  the  Court  of  Common  Pleas  upon  this  point  to  be 
untenable. 

But  I  must  confess  that,  after  much  anxious  consideration, 
I  have  come  to  the  conclusion  that  the  Judges  in  the  Ex- 
chequer Chamber  have  erroneously  decided  the  question  on 
which  the  Court  of  Common  Pleas  expressed  no  opinion,  and 
that  the  facts  found  by  the  special  verdict  would  not  have 
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entitled  the  defendants  to  a  lien,  if  the  exchequer  bills  had 
b  een  the  property  of  Burn. 

Bankers  most  undoubtedly  have  a  general  lien  on  all  securi- 
ties deposited  with  them,  as  bankers,  by  a  customer,  unless 
there  be  an  express  contract  or  circumstances  that  show  an 
implied  contract  inconsistent  with  lien.  Lord  Kenyon  says, 
in  Bavis  v.  Bowsher,  (<x)  "  bankers  have  a  general  lien  on  all 
securities  in  their  hands  for  their  general  balance,  unless  there 
be  evidence  to  show  that  any  particular  security  was  received 
under  special  circumstances,  which  would  take  it  out  of  the 
common  rule."  And  Lord  Denman,  in  pronouncing  this  very 
judgment  in  the  Exchequer  Chamber,  says,  (^)  "  If  indeed 
there  had  been  an  agreement,  express  or  implied,  in- 
consistent *  with  a  right  of  lien,  as  to  return  them  *  807 
absolutely,  at  all  events,  to  the  depositor,  the  case 
would  have  been  different." 

Now  it  seems  to  me,  that,  in  the  present  case,  there  was 
an  implied  agreement  on  the  part  of  the  defendants,  incon- 
sistent with  the  right  of  lien  which  they  claim.  It  should  be 
recollected  that  the  exchequer  bills  for  which  the  action  is  ♦ 
brought,  are  the  new  exchequer  bills,  which  the  defendants 
obtained  for  the  express  and  only  purpose  of  being  delivered 
by  them  to  Burn,  that  he  might  deposit  them  in  the  tin  box, 
of  which  he  kept  the  key.  They  not  only  were  not  entered 
in  any  account  between  Burn  and  the  defendants,  but  they 
were  not  to  remain  in  the  possession  of  the  defendants  ;  and 
the  defendants,  in  respect  of  them,  were  employed  merely  to 
carry  and  hold  till  the  deposit  in  the  tin  box  could  be  con- 
veniently accomplished.  Whether  this  deposit  was  to  be 
made  in  the  same  hour  in  which  the  securities  were  obtained 
from  the  government,  without  ever  being  placed  in  a  drawer 
belonging  to  the  defendants,  or  after  the  lapse  of  some  days, 
seems  to  me  quite  immaterial,  bearing  in  mind  the  purpose 
for  which  tlie}^  were  obtained,  and  for  which  they  remained 
in  the  defendants'  possession.  Nor  can  it  make  any  differ- 
ence that,  on  the  particular  occasion  out  of  which  this  action 
originated,  from  the  illness  of  Burn,  so  long  a  time  elapsed 


(a)  5  T.  R.  491. 


(b)  6  Mau.  &  Gr.  670. 
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from  the  obtaining  of  the  securities,  without  their  being  de- 
manded by  him,  for  the  purpose  of  being  locked  up  in  the  tin 
box  ;  for  if  the  defendants  had  not  a  right  of  lien  upon  them 
the  moment  they  obtained  them,  the  actual  lien  clearly 
could  not  afterwards  be  claimed  when  his  account  had  been 
overdrawn.  Nor,  I  presume,  can  any  weight  be  attached  to 
the  circumstance  that  the  tin  box,  in  which  the  exchequer  bills 
were  to  be  locked  up,  and  of  which  Burn  kept  the  key,  re- 
mained in  the  house  of  the  defendants.    Were  not  these 

exchequer  bills  obtained  by  the  defendants  to  be  de- 
*  808  livered  to  Burn  who  was  himself  *  to  be  the  depository 

and  custodian  of  them  ?  Bankers  have  a  lien  on  all 
securities  deposited  with  them  as  bankers  :  but  these  ex- 
chequer bills  cannot  be  considered  to  have  been  deposited 
with  the  defendants  as  bankers. 

During  the  argument  in  the  Exchequer  Chamber  it  was 
very  properly  admitted  by  Sir  Fitzroy  Kelly ^  that  "  if  bills  of 
exchange  were  delivered  to  a  banker,  merely  for  the  purpose 
of  being  deposited  in  a  box,  there  could  be  no  lien."  Does 
•  it  signify  whether  the  defendants  were  to  deposit  the  securi- 
ties in  the  box  themselves,  or  to  deliver  them  to  Burn  for 
that  purpose  ?  I  think  that,  under  such  circumstances, 
bankers  acquire  no  lien,  either  upon  the  bills  to  be  ex- 
changed or  the  bills  received  in  exchange.  It  is  hardly  de- 
nied that  if  there  had  been  an  express  undertaking  by  the 
defendants  to  exchange  the  bills  and  to  return  the  new  ones 
as  soon  as  obtained  to  Burn,  that  he  might  lock  them  up,  no 
lien  would  have  been  acquired.  But  the  special  verdict 
shows  the  course  of  dealing  between  them,  and  raises  an  im- 
plied promise  on  their  part  which  operates  as  if  it  was  express. 
This  seems  to  me  to  be  like  the  case  put  of  bank-notes  given 
to  a  banker  to  procure  a  bank  post-bill  for  a  customer,  or  a 
promise  by  a  purchaser  to  pay  ready  money,  which  excludes 
set-off ;  there  could  be  no  implied  right  inconsistent  with  a 
positive  obligation. 

It  certainly  would  be  most  inconvenient  if  a  lien  could  be 
claimed  under  such  circumstances,  for  then  an  agent,  holding  , 
exchequer  bills  for  another,  could  not,  although  he  kept  them 
carefully  guarded  under  lock  and  key,  employ  a  person  who 
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happened  to  be  a  banker  to  get  them  exchanged ;  for  if  he 
did,  without  being  aware  that  he  was  acting  improperly,  —  he 
might  commit  a  crime  for  which  he  would  be  liable  to  very 
serious  punishment. 

Much  stress  was  laid  upon  the  finding  that  "it  is  the  cus- 
tom of  bankers,  in  the  course  of  their  trade  as  such,  to  receive 
the  interest  upon  exchequer  bills  for  their  customers, 
*  and  to  exchange  the  exchequer  bills  when  such  in-  *  809 
terest  is  paid,"  but  there  is  no  finding  that  the  ex- 
chequer bills  for  which  this  action,  is  brought  and  on  which 
the  lien  is  claimed  were  in  the  possession  of  the  defendants 
in  the  course  of  their  trade  as  bankers,  or  that  it  was  their 
duty  as  bankers  to  perform  these  of&ces.  I  think  that  the 
transaction  is  very  much  like  the  deposit  of  plate  in  locked 
chests  at  a  banker's.  A  special  verdict  might  find  that  it  is 
the  custom  of  bankers,  in  the  course  of  their  trade  as  such, 
to  receive  such  deposits  from  their  customers,  but  I  do  not 
think  that  from  that  finding  a  general  lien  could  be  claimed 
on  the  plate  chests.  In  both  cases  a  charge  might  be  made 
by  the  bankers  if  they  were  not  otherwise  remunerated  for 
their  trouble. 

I  further  beg  leave  to  observe,  that,  in  a  course  of  dealing 
like  this,  where  the  old  exchequer  bills  are  immediately  to  be 
delivered  to  the  government,  and  the  new  exchequer  bills  to 
be  locked  up  in  the  box  of  the  customer,  it  can  hardly  be 
supposed  that  the  bankers  will  accept  or  pay  bills  of  exchange 
for  their  customer  on  the  credit  of  securities  that  in  the 
usual  course  of  dealing  are  for  so  short  a  time  to  be  in  their 
custody. 

No  reliance,  I  think,  can  be  placed  on  the  circumstance  of 
the  interest  received  on  the  old  exchequer  bills  going  to  the 
credit  of  the  account  of  the  customer ;  for  while  he  gives  the 
bankers  the  interest  to  keep  for  him  with  one  hand,  he  locks 
up  the  new  exchequer  bills  in  his  tin  box  with  the  other. 

Upon  the  whole,  my  Lords,  I  should  humbly  advise  your 
Lordships  to  give  judgment  for  the  plaintiff  in  error.  Tliis 
judgment  will  leave  untouched  the  rule  that  bankers  have  a 
general  lien  on  securities  deposited  with  them  as  bankers, 
but  will  prevent  them  from  successfully  claiming  a  lien  on 
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securities  delivered  to  them  for  a  special  purpose  inconsistent 

with  the  existence  of  the  lien  claimed. 
*  810      *  I  move  your  Lordships  that  the  judgment  of  the 

Court  of  Exchequer  Chamber  be  reversed. 

Lord  Lyndhurst.  —  My  Lords,  I  entirely  concur  in  the 
opinion  which  has  been  so  clearly  and  so  fully  expressed  by 
my  noble  and  learned  friend. 

With  respect  to  some  of  the  points  in  this  case,  no  doubt 
whatever  can  be,  I  think,  for  a  moment  entertained.  There 
is  no  question  that,  by  the  law  merchant,  a  banker  has  a  lien 
for  his  general  balance  on  securities  deposited  with  him.  I 
consider  this  as  part  of  the  established  law  of  the  country, 
and  that  the  Courts  will  take  notice  of  it :  it  is  not  necessary 
that  it  should  be  pleaded,  nor  is  it  necessary  that  it  should 
be  given  in  evidence  in  this  particular  instance :  therefore,  as 
to  that  part  of  the  case,  I  think  it  is  entirely  free  from  doubt. 

The  only  question,  therefore,  which  remains  to  be  consid- 
ered is,  whether  the  facts  of  this  case  bring  this  deposit 
within  the  general  rule.  I  think  that  the  reasoning  of  my 
noble  and  learned  friend  is  decisive  upon  that  subject,  and 
that  the  circumstances  of  the  case  are  not  within  the  general 
rule :  the  deposit  in  this  instance  was  not  such,  under  all  the 
circumstances,  as  to  give  the  banker  a  lien  upon  the  ex- 
chequer bills ;  they  were  deposited  in  a  box,  they  were  kept 
under  lock  and  key,  the  key  was  not  kept  by  the  banker,  but 
it  was  kept  by  the  party,  Mr.  Burn.  From  time  to  time  he 
called,  for  the  purpose  of  taking  the  exchequer  bills  out  of 
the  box,  in  order  that  he  might  receive  the  interest  upon 
them  ;  or  if  the  bills  were  called  in  by  the  government,  in 
order  that  they  might  be  exchanged  for  others.  He  himself 
attended  upon  those  occasions,  took  the  bills  out,  and  deliv- 
ered them  for  that  special  purpose  to  the  banker.  They  were 
always  returned  almost  immediately :  the  first  time  that  he 
applied  at  the  bank  after  a  transaction  of  this  kind,  they 
*  811  were  delivered  to  him,  and  were  replaced  under  *  lock 
and  key  in  the  same  place  of  deposit.  It  is  impossible, 
considering  how  this  business  was  carried  on,  that  we  can 
come  to  any  other  conclusion  than  this,  —  that  it  was  an  un- 
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derstanding  between  the  parties  that  the  new  bills  were  to  be 
returned  after  the  interest  was  received,  or  after  the  old  bills 
had  been  exchanged.  If  so,  —  if  that  was  the  understanding, 
or  if  that  was  the  fair  inference  from  the  transaction,  —  it  is 
quite  clear  that  there  could  be  no  lien  ;  that  it  does  not  come 
within  the  general  rule  ;  and  what  my  noble  and  learned 
friend  has  stated,  I  think  is  perfectly  correct,  that  although 
from  the  accidental  circumstance  of  the  illness  of  Mr.  Burn 
these  particular  bills  happened  to  remain  for  a  longer  period 
in  the  hands  of  the  bankers  than  was  usual,  that  accidental 
circumstance  alone  will  not  vary  the  case,  nor  give  the  bankers 
a  lien,  if  under  other  circumstances  that  lien  would  not  at- 
tach. 

I  therefore  entirely  concur  in  the  judgment  of  my  noble 
and  learned  friend. 

Judgment  of  the  Court  below  reversed. 
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1846. 

The  Very  Rev.  Dr.  William  Jack,  Principal,  \ 

and  the  Professors  of  the  University  and  >  Appellants. 
King's  College  of  Aberdeen  ) 

Sir  Thomas  Burnett,  of  Leys,  Bart.    .    .    .  Respondent, 

Charity.    Deed  of  Gift,  Surplus. 

In  searching  for  the  intention  of  a  donor,  which  is  the  standard  to  govern 
the  construction  of  a  deed  of  gift,  the  facts,  first,  that  the  gift  is  sub- 
ject to  the  condition  of  making  certain  payments  to  others  ;  secondly, 
that  forfeiture  will  be  incurred  by  non-performance  of  that  condition ; 
and,  thirdly,  that  the  donee  may  be  subjected  to  loss  by  the  per- 
formance of  that  condition,  are  sufficient  to  raise  the  presumption  that 
in  case  of  the  increase  of  the  fund,  the  donor  intended  to  give  to  the 
donee  the  benefit  of  that  increase.^ 

A  donor  granted  to  the  principal  and  professors  of  a  college,  certain  lands, 
"  upon  the  conditions  hereinafter  specified,"  to  maintain  three  bur- 
sars, "  according  to  the  manner,  measure,  and  quality,  and  as  the  rest 
of  the  bursars  of  philosophy,  presently  in  the  said  college  already 
founded,  are  educated  and  entertained,"  and  imposed  as  a  condition 
(the  penalty  for  the  breach  of  which  was  forfeiture),  that  the  principal 
and  professors  should  admit  to  the  bursarships  the  presentees  of  the 
donor  and  his  family. 

Held  (reversing  the  judgment  of  the  Court  of  Session),  that  this  was  a 
grant  upon  condition,  and  not  a  mere  trust,  and  that  the  principal  and 
professors  were  entitled,  after  satisfying  the  conditions  of  the  deed  of 
gift,  to  appropriate  to  themselves  any  surplus  arising  from  the  lands 
thus  given. 


^  See  Attorney- General  v.  Kector  and  Churchwardens  of  Trinity 
Church,  9  Allen,  422  ;  Attorney- General  v.  Corporation  of  Beverly,  6 
De  G.,  M.  &  G.  256  ;  s.  c.  6  H.  L.  Gas.  310;  Lewin  Trusts  (5th  Eng. 
ed.),  131  ;  Perry  Trusts,  §  725  and  cases  cited  in  note;  Attorney- General 
V.  The  Dean  and  Canons  of  Windsor,  8  H.  L.  Gas.  369  ;  s.  c.  24  Beav. 
679  ;  Mayor  of  South  Molton  v.  Attorney- General,  5  H.  L.  Cas.  1  ;  At- 
torney-General V.  Trinity  College,  24  Beav.  383  ;  Attorney- General  v. 
Brazennose  College,  2  CI.  &  Fin.  295  and  cases  cited  in  notes. 
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March  27;  May  1,  7:  August  28,  1846. 
By  deeds  dated  6th  and  12th  October,  1648,  Sir  Thomas 
Burnett,  of  Leys,  granted  to  the  then  principal  and  other 
members  of  King's  College,  Aberdeen,  certain  crofts  of  land 
described  in  the  grant.  The  grant  expressly  recited  that 
"  the  said  Sir  Thomas  Burnett,  of  Leys,  has  morti- 
fied, *  founded,  and  in  manner  underwritten,  and  *  813 
upon  the  conditions  after  specified,  provided  three 
burseris  (a)  of  philosophy  to  be  educated,  brought  up,  and 
maintained,  evgry  one  of  them,  for  the  space  of  four  years,  at 
the  King's  College  of  Old  Aberdeen,  according  to  the  man- 
ner, measure,  and  quality,  and  as  the  rest  of  the  burseris  of 
philosophy,  presently  in  the  said  college  already  founded,  are 
educated  and  entertained."  The  deed  proceeded  to  specify 
the  condition  and  provision  "  whereupon  the  present  mortifi- 
cation, disposition,  and  resignation  after  specified  is  granted 
expressly."  This  condition  was,  that  the  three  bursars  were 
to  be  presented  by Sir  Thomas  Burnett,  of  Leys,  and  his  heirs 
male  and  successors,  lairds  of  Leys,"  and  that  the  principal 
and  professors  were  to  be  bound  to  admit  them.  To  secure  the 
enjoyment  of  this  right  of  presentation  to  Sir  Thomas  Burnett 
and  his  heirs,  the  deed  contained  the  following  provision : 
"  If  it  shall  fall  out  that  in  any  time  coming  the  masters  and 
members  of  the  said  college  shall  prejudge  and  wrong  the 
said  Sir  Thomas  of  his  presentation,  and  shall  refuse  and  not 
accept  whom  they  shall  present  to  them  to  any  of  the  said 
three  burseris,  then  and  in  that  case  it  is  specially  agreed  and 
provided  by  the  tenor  of  these  presents,  that  this  present 
mortification,  with  the  disposition  and  resignation  after 
specified,  shall  be  null  of  itself,  and  have  no  strength,  force, 
nor  effect,  as  if  the  same  had  never  been  made,  and  the  said 
Sir  Thomas  and  his  foresaids  shall  have  regress  to  the  lands 
and  others  after  specified,  notwithstanding  these  presents." 
The  deed  then  proceeded  thus  :  And  to  the  effect  the  said 
three  burseris  may  be  honestly  maintained  at  the  said  college, 
and  for  defraying  the  charges  and  expenses  of  their  enter- 
tainment, the  said  Sir  T.  Burnett  binds  and  obliges  himself, 

(a)  This  word  meant  bursars,  not  bursaries.  There  was  at  first  some 
doubt  as  to  its  real  meaning, 
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his  heirs  and  successors,  as  well  heirs  male  as  heirs  of 

*  814  line,  tail,  or  provision,  and  *  heirs  and  successors 

whatsoever,  heritably  and  irredeemably  to  sell,  assign, 
alien,  and  dispose,  like  as  by  these  presents  he  for  himself 
and  his  foresaids,  sells,  alienes  and  disposes  heritably  for  the 
entertainment  of  the  three  burseris  above  written  to  Dr. 
Wm.  Guild,  principal  of  the  said  college,  and  Mr.  James 
Sandelands,  civilian  and  common  prior  of  the  same,  and  the 
remaining  masters  and  members  thereof,  and  their  successors 
in  their  places  all  and  whole  the  lands  described  in  the  said 
deed."  The  heads  of  the  college  happened  to  be  Superiors 
of  these  lands,  and  as  such  entitled  to  the  annual  feu  duty  of 
twenty  pounds  Scots,  being  about  one-fourth  of  the  beneficial 
value  of  the  lands  at  the  date  of  the  foundation,  and  also 
entitled  to  the  fines  on  death  or  alienation  and  other  casual- 
ties implied  by  the  feudal  tenure.  For  the  purpose  of  com- 
pleting the  conveyance  of  these  lands.  Sir  Thomas  Burnett, 
by  the  same  deed,  resigned  the  lands  into  the  hands  of  these 
persons  and  their  successors  in  office,  to  remain  with  them 
for  the  aliment  and  entertainment  of  the  said  three  burseris, 
and  according  to  the  provisions  and  conditions  above  ex- 
pressed." The  heads  of  the  college,  in  their  official  capacity, 
accepted  the  resignation,  and  discharged  Sir  Thomas  Burnett 
of  all  arrears  of  feudality. 

The  principal  and  professors  entered  into  possession  of 
these  lands  in  1648,  and  they  and  their  successors  have  pos- 
sessed them  ever  since,  and  have  kept  accounts  among  the 
accounts  of  estates  belonging  to  them,  and  not  among  the 
accounts  of  estates  which  they  only  held  in  trust  for  chari- 
table purposes.  For  a  great  number  of  years  the  lands  were 
insufficient  for  the  maintenance  of  the  bursars,  but  the  prin- 
cipal and  professors  allowed  out  of  the  ordinary  revenues  of 
the  college  such  a  sum  as,  together  with  the  profits  of  the 
lands,  sufficed  to  maintain  the  three  bursars  in  a  manner 
similar  to  that  of  other  bursars. maintained  in  the  college,  and 

had  their  allowance  raised  at  the  same  time  that  the 

*  815  allowance  to  the  foundation  bursars  was  *  raised,  and 

to  the  same  amount.    They  were  paid  5Z.  sterling 
a  year  each.    The  profits  of  the  lands  afterwards  increased, 
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and  for  some  years  past  the  annual  revenue  appeared  to  have 
been  equal  to  SOOL  The  same  ancient  payments  were  still 
continued  to  the  three  bursars.  The  present  respondent,  as 
I  heir  male  and  successor  of  the  founder,  and  laird  of  Leys, 
instituted  this  suit  against  the  appellants,  and  after  stating  in 
his  summons  the  history  of  the  foundation,  the  revenues  of 
the  lands,  and  the  payments  made  out  of  the  same,  prayed 
that  it  might  "  be  found  and  declared  that  the  defenders  hold 
the  said  lands,  and  are  bound  to  administer  and  apply  the 
whole  revenues  of  the  same  for  the  behoof  of  three  bursars 
to  be  presented  from  time  to  time  by  the  pursuer  and  his 
successors  in  terms  of  the  deed  of  mortification,  and  for  the 
entertainment  and  maintenance  of  the  said  three  bursars  of 
King's  College  aforesaid." 

The  case  came  before  the  first  division  of  the  Court  of 
Session,  when  a  majority  of  the  lords  pronounced  the  follow- 
ing interlocutor:  Find  and  declare,  in  terms  of  the  amended 
summons,  that  the  defenders  hold  the  lands  referred  to  in  the 
summons,  and  are  bound  to  administer  and  apply  the  whole 
revenues  of  the  same  for  the  behoof  of  three  bursars,  to  be 
presented  from  time  to  time  by  the  pursuer  and  his  succes- 
sors, in  terms  of  the  deed  of  mortification,  and  for  the  enter- 
tainment and  maintenance  of  the  said  bursars  of  King's 
College."    The  appeal  was  against  the  decree. 

Mr,  James  Parker  and  Mr,  MacpJierson^  for  the  appel- 
lants. —  The  gift  here  is  of  the  whole  rent  of  the  estates  for 
charitable  purposes.  The  payments,  therefore,  cannot  increase. 
The  donor  has  founded  a  certain  number  of  bursaries  on  a 
certain  definite  scale ;  he  has  granted  lands  to  an  eleemosy- 
nary body  for  the  purpose  of  maintaining  these  bursa- 
ries ;  and  so  far  as  his  gift  is  concerned,  *  that  is  the  *  816 
whole  amount  of  their  duty.  However  the  rents  may 
diminish,  the  bursars  are  entitled  to  be  maintained  by  the 
college  according  to  the  measure  and  quality  of  the  founda- 
tion bursars.  No  Scotch  authorities  are  in  point  here ;  and 
the  Judges  below  resorted  to  English  cases  for  illustration  of 
the  principles,  and  mistook  them.    The  first  great  principle 
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is,  that  the  founder's  intention  shall  prevail.  That  principle 
was  recognized  by  Lord  Eldon  in  the  case  of  The  Attorney- 
General  v.  The  Corporation  of  Bristol  (a),  where  most  of 
the  authorities  were  cited,  and  was  fully  acted  on  in  that  of 
Mthan  v.  Warreyn  (5).  The  same  rule  was  applied  by  this 
House  in  the  case  of  The  Attorney- Greneral  v.  Brazennose 
College  ((?),  where  the  principle  was  fully  discussed,  and  the 
rule  that  the  construction  of  a  deed  of  gift  of  this  nature 
must  be  governed  by  the  intention  of  the  founder,  was 
authoritatively  applied.  The  Thetford  School  Case  (c?)  has 
been  misapprehended.  In  the  first  place,  this  case,  unlike 
that  of  the  Thetford  School,  contains  no  statement  of  the 
value  of  the  estate  at  the  time  of  the  gift ;  in  the  next,  it  is 
clear,  that  when  a  body  undertakes  to  maintain  a  charitable 
object,  and  receives  a  gift  short  of  the  amount  necessary  for 
that  purpose,  it  is  still  bound  to  carry  that  object  into  effect. 
The  case  of  The  Attorney- Greneral  v.  The  Coopers  Company^  (g) 
shows  that  principle  clearly.  It  was  there  held,  that  if  a 
testator  clearly  declares  an  intention  of  devoting  the  whole 
income  of  a  property  to  charitable  purposes,  then,  although 
he  does  not,  in  specifically  directing  the  application  of  por- 
tions of  that  property,  exhaust  the  whole  income,  still  the 
general  intention  that  the  whole  shall  be  applied  to  charitable 
purposes,  will  prevail ;  and,  on  the  other  hand,  al- 
*  817  though  he  does  not  *  make  any  such  general  declara- 
tion, but  gives  each  and  every  portion  of  the  whole 
income  existing  at  the  time  to  some  charitable  purpose,  and 
by  that  means  exhausts  the  whole,  then,  if  the  income 
should  afterwards  increase,  the  increase  will  also  be  appli- 
cable to  charitable  purposes. 

The  supposition  that,  in  such  a  case  as  this,  the  doctrine  of 
resulting  trusts  applies,  is  erroneous.  The  principal  and  pro- 
fessors of  the  college  here  gave  a  consideration  for  what  they 
received.    The  amount  of  that  consideration  is  immaterial; 

(a)  2  J.  &  W.  294.  (6)  Duke's  Char.  Uses,  67. 

(c-)  Ante,  Vol.  11.,  p.  295. 

{(1)  8  Co.  Rep.  130;  and  Duke's  Char.  Uses,  71. 
(e)  3  Beav.  29. 
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its  ^istence  prevents  any  resulting  trust  arising  for  the  ben- 
efit of  the  heir.  The  conveyance  of  the  lands  is  a  convey- 
ance out  and  out  to  the  college ;  and  the  college,  having  a 
valuable  interest,  gave  up  that  interest  as  part  of  the  con- 
sideration. The  very  clause  of  forfeiture,  on  the  ground  of 
refusal  of  the  stipulated  right  of  patronage,  shows  that  the 
college  had  a  beneficial  as  well  as  legal  interest  in  the  sub- 
ject-matter, and  that,  consequently,  even  within  the  cases 
which  have  established  the  doctrine  of  resulting  trusts  for  the 
benefit  of  the  heirs  of  a  donor,  no  such  trust  could  arise  here. 
Where  a  party  has  a  beneficial  interest  in  a  fund,  he  cannot 
be  the  mere  recipient  of  the  fund  for  the  benefit  of  the  cestui 
que  trust.  The  Attorney- Qener at  v.  The  Cordwainers''  Com- 
pany, (^a)  And  it  is,  besides,  to  be  observed,  that  the  deed 
of  gift  expressly  declares,  that  in  that  case  only  is  the  gift  to 
the  college  to  be  interfered  with.  No  trust  is  created  of  the 
rents,  and  no  account  is  required  to  be  rendered,  nor  are  the 
bursars  made  the  only  persons  to  whom  the  rents  are  to  be 
paid.  The  rents  are  to  be  applied  for  their  benefit 
in  the  purchase  of  the  "  asiamenta  '*  (5),  as  they  *  are  *  818 
called,  the  easements  or  comforts  of  life,  such  as  the 
enjoyment  of  college  rooms,  firing,  and  other  things  of  a  like 
nature.  The  college  was  bound  to  find  rooms  at  once,  and 
could  not  have  rejected  the  first  person  nominated  as  a  bursar 
upon  the  ground  that  the  rents  were  insufficient  for  his  main- 
tenance. If  so,  that  shows  that  the  whole  was  a  purchase 
and  conveyance  for  consideration. 

It  cannot  be  denied  that  the  intention  of  the  founder  must 
give  the  construction  to  this  deed,  and  one  of  the  best  means 
of  discovering  intention,  where  the  words  are  doubtful,  is  to 
look  to  usage.  Here  the  usage  of  two  hundred  years  is  in 
favour  of  the  college.  While  the  payments,  for  the  bursars 
occasioned  a  loss,  the  college  discharged  it ;  had  it  been  a 
mere  trust,  the  payment  of  more  than  the  amount  of  the 

(a)  3  My.  &  K.  534. 

(ft)  It  appears  from  the  charter  of  foundation  of  the  college,  that  the 
foundation  bursars  (to  whom  the  Leys  bursars  were  assimilated)  enjoyed 
a  money  payment,  together  with  chambers  "  et  allis  asiamentis,"  within 
the  college. 
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trust  fund  might  have  been  refused.  The  college  is  now  en- 
titled to  the  benefit :  The  Attorney-  General  v.  Smythies  ;  (a) 
and  this  benefit,  at  first  small,  but  afterwards  larger,  it  has 
been  accustomed  to  enjoy  since  1717.  The  usage  is  therefore 
strong  against  the  claim  of  the  respondent. 

The  Scotch  cases  of  the  Principal  and  Professors  of  St. 
Andrew's  College  (5)  and  of  the  Perth  Hospital  (c)  are  not 
applicable  here,  except  for  the  purpose  of  showing  that  where 
the  words  are  clearly  expressive  of  the  intention  of  the  donor, 
that  intention  must  be  carried  out.  All  the  Scotch  Judges 
mistook  the  English  cases,  and  appeared  to  be  unaware  of 
the  general  rule  of  English  law,  that  where  there  is  a  grant 
for  a  charity,  which  is  stinted,  the  charity  does  not  grow  with 
the  thing  granted,  but  the  surplus  goes  to  the  donee. 

[Lord  Brougham.  —  If  the  sums  are  specified  by  way  of 
illustration  only,  but  not  of  stint,  the  charity  does  grow,  as  in 
TU  Thetford  School  Ca8e(^d)'\. 

*  819      *  Certainly  ;  the  intention  of  the  donor  is  the  guide. 

To  the  rule  that  a  stinted  charity  does  not  grow,  there 
are  exceptions :  first,  that  established  by  The  Thetford  School 
Case,  where  the  rent  is  identical  with  the  benefits  given  to 
the  charity,  and  the  whole  is  doled  out  to  the  charity,  though 
in  specified  portions ;  and,  secondly,  as  in  the  case  of  The 
Attorney- Greneral  v.  Arnold,  (e)  where  a  charitable  purpose 
was  impressed  upon  the  whole  property,  though  the  whole 
was  not  exhausted  by  the  charitable  payments  specified. 
These  cases,  it  may  be  here  remarked,  establish  this  further 
distinction  already  noticed,  that  where  the  grantee  of  the 
fund  is  an  eleemosynary  body,  if  the  specified  payments  do 
not  exhaust  the  fund,  the  surplus  goes  to  the  grantee,  a  doc- 
trine clearly  laid  down  by  Lord  Chancellor  Brougham,  in  the 
case  of  The  Attorney-  Greneral  v.  Smythies.  (^)  The  Thetford 
School  Case  does  not  in  fact  lay  down  any  rule,  but  is  an  ex- 
ception to  well  established  rules ;  and  where  land  is  taken 

(a)  2  Russ.  &  My.  717.  (b)  4  Dunl.,  B.  &  M.  1366. 

(c)  Bell's  Fol.  Cas.  173.  (d)  8  Co.  Rep.  130  b. 

(e)  Shower's  P.  C.  22.  (g)  2  Russ.  &  My.  740. 
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with  the  condition  to  make  good  a  certain  sum,  the  taker 
must  be  regarded  as  a  purchaser  entitled  to  the  benefit  of  any 
surplus  that  may  afterwards  arise.  The  college  here  took  the 
land  on  that  condition,  and  has  performed  it,  and  is  entitled 
to  the  surplus  now  that  one  has  arisen.  The  constitution  of 
colleges  being  monastic  and  regular,  that  is  where  all  the 
members  of  each  class  were  on  the  same  footing,  prompted 
persons  to  make  benefactions  and  to  found  gifts  of  this  sort. 
It  became  a  common  practice  for  a  founder  to  convey  such  a 
piece  of  land,  or  to  bind  his  heirs  or  trustees  to  pay  so  much 
money  to  a  college  for  certain  purposes,  such  as  the  mainten- 
ance or  education  of  new  members.  The  college  kept  the 
gift  and  maintained  its  new  members,  not  by  paying  to  them 
the  exact  proceeds  of  the  gift,  but  by  adding  them  to  its 
foundation,  upon  precisely  the  same  footing  as  other 
*  members  of  the  same  class,  (a)  There  can  be  no  *  820 
pretence  to  make  the  college  pay  to  the  bursars,  now 
that  the  estate  has  improved  in  value,  a  larger  income  than 
before  ;  for,  on  receiving  the  estate,  the  college  was  bound  to 
maintain  the  three  bursars,  whether  the  estate  produced  a 
revenue  or  not.  It  is  true  that  the  clause  as  to  forfeiture 
relates  only,  in  terms,  to  the  refusal  to  accept  the  nomination 
of  the  patron  to  the  bursarships,  but  that  is  because,  when 
once  admitted,  the  bursar  would  be  well  able  to  maintain  his 
own  rights,  and  the  thing  to  be  secured  was  his  admission. 
But  for  the  clause  of  forfeiture  on  refusal  to  admit,  the  college 
might  have  set  the  patron  at  defiance.  That  clause  protects 
his  rights  and  establishes  those  of  the  bursar,  which  are  in  the 
words  of  the  grant  such  as  to  entitle  him  to  be  maintained 
"  according  to  the  manner,  measure,  and  quality,  and  as  the  rest 
of  the  bursars  presentl}^  in  the  said  college."  This  has  been 
done,  and  the  patron  has  not  any  right  to  claim  more.  The 
clause  of  forfeiture  is  in  his  favour  to  protect  his  right  of 
presentation ;  it  is  not  a  clause  in  favour  of  the  bursars,  to 
enable  them  to  claim  higher  advantages  than  are  possessed  by 
the  other  bursars.    The  money- value  consideration  given  by 

(a)  Baker's  Account  of  St.  John's  College,  Cambridge,  Brit.  Mus. ; 
Harl.  MS.,  7028,  PI.  Ixiv.  E. 
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the  college  in  the  surrender  of  its  feu  rights,  is  another  mat- 
ter well  deserving  of  consideration,  as  showing,  in  a  very 
strong  manner,  that  the  whole  estate  passed  to  the  principal 
and  professors,  on  the  sole  condition  that  they  should  admit 
three  bursars  to  be  maintained,  like  the  others,  on  the  foun- 
.  dation.  That  has  been  done  ;  the  respondent  has  no  right 
to  ask  for  more ;  and  the  decree  giving  him  more  must  be 
reversed. 

The  Solicitor  -G-eneral  (^Sir  F.  Kelly')  and  Mr.  Bethell,  for 
the  respondent.  —  The  argument  of  intention  so  much 
*  821  *  relied  upon  by  the  other  side  is  in  favour  of  the 
respondent.  At  the  time  of  this  gift  there  was 
nothing  to  lead  the  parties  to  presume  that  the  estate  was 
more  than  sufficient  for  the  purposes  to  which  the  donor 
intended  to  appropriate  it.  There  was  consequently  nothing 
to  lead  to  the  consideration  of  any  necessity  for  making  a 
specific  appropriation  of  the  surplus.  But  that  the  donor 
could  not  have  intended  to  give  "  the  Principal  and  Profes- 
sors of  the  college  "  any  benefit  from  any  increase  in  the 
value  of  these  funds  is  clear  from  the  fact  that  he  did  not 
vest  in  them  the  right  to  present  to  these  bursarships.  He 
reserved  that  right  to  his  family.  So  far,  therefore,  as  he 
could,  he  intimated  an  intention  that  any  benefit  derivable 
from  the  gift,  if  there  could  be  any  beyond  that  which  was 
vested  in  the  bursars,  should  belong  to  his  family. 

It  is  asserted  on  the  other  side,  that  at  the  time  of  the  deed 
the  fund  was  insufficient ;  but  that  fact  itself  excludes  the 
supposition  that  if  there  should  be  any  surplus  the  donor 
meant  that  it  should  go  to  the  college.  It  is  a  mistake  to 
suppose  that  the  college  incurred  any  obligation  under  this 
deed  to  add  one  single  shilling  to  the  fund  in  order  to  carry 
out  the  will  of  the  donor. 

[Lord  Cottenham.  —  If  tjie  funds  were  insufficient,  would 
the  principal  and  professors  of  the  college  have  been  justified 
in  reducing  the  advantages  to  these  bursars  ?] 

They  would ;  and  even  in  diminishing  the  number  of  the 
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bursars.  Suppose  the  whole  estate  could  have  sunk  in  the 
sea,  it  is  clear  that  the  college  would  not  have  been  bound  to 
maintain  the  bursars.  There  was  nothing  but  a  trust  created. 
The  donor  gave  his  property  to  support  the  bursars  ;  the  col- 
lege accepted  it  for  that  purpose,  and  accepted  it  on  the  con- 
dition that,  if  the  property  should  be  perverted  to  other 
purposes,  the  donor  might  take  it  back  again.  This  is  all 
the  effect  of  the  deed  itself :  nothing  more  can  be  added  to  it 
but  by  implication,  which  the  law  will  not  allow  here. 

[Lord  Cottenham.  —  All  the  cases  turn  on  *this  *822 
question.    Is  it  a  trust  of  the  property  given  ?  or  a 
condition  on  which  the  property  is  given  ?] 

It  is  clear  how  that  question  must  be  answered  here,  where 
there  is  nothing  by  which  this  body  of  persons  entered  into 
any  condition  to  support,  under  all  circumstances  whatever, 
these  three  bursars.  There  is  not,  in  any  part  of  the  deed, 
any  contract  or  covenant  by  the  principal  and  professors  of 
the  college  to  maintain  the  three  bursars  in  any  particular 
manner.  The  college  would  not  have  been  bound  to  maintain 
them  if  the  estate  had  been  swept  away  by  any  convulsion  of 
nature.  If  the  college  would  not  have  been  bound  to  main- 
tain them  had  the  land  itself  been  lost  or  destroyed,  it  is 
equally  free  from  obligation  to  maintain  them  in  the  case  of  a 
deficiency  of  rental.  So  far,  therefore,  as  intention  is  con- 
cerned, there  is  not  to  be  found  any  thing  declaratory  of  an 
intention,  that,  on  the  one  hand,  the  bursars  should  be  pro- 
vided for  at  all  events,  or,  on  the  other,  that  after  providing 
for  them,  any  possible  surplus  should  go  to  the  college. 

Then,  as  to  the  principles  to  be  deduced  from  decided  cases. 
It  may  be  admitted,  that  if  it  is  clear  on  the  face  of  the  deed, 
or  upon  undoubted  evidence,  that  any  one  had,  by  proper 
terms  of  conveyance,  given  an  estate  to  any  body  of  persons, 
and  had  then  pointed  out  a  charitable  object  to  which  that 
estate  was  to  be  applied,  but  had  left  at  the  same  time  the 
surplus  of  the  property  thus  given  unapplied  to  any  particular 
purpose,  then,  however  the  estate  itself  might  increase  in 
value,  it  would  belong  to  the  donee  or  liis  successors.  But 
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in  no  respect  whatever  is  that  the  case  here.  There  is  not 
any  case  in  which  it  has  been  held  that  the  donees  are  enti- 
tled to  surplus,  where  it  does  not  appear  on  the  face  of  the 
deed  itself  that  a  surplus  existed  at  the  time  of  the  gift.  It 
is  only  in  cases  where  there  is  a  surplus  at  the  time  undis- 
posed of,  and  an  absolute  gift  of  the  property  to  the  donees, 

that  the  surplus  has  been  held  to  belong  to  them. 
*  823      *  The  whole  of  the  law  on  this  question  is  to  be 

found  in  two  Scotch  and  two  English  authorities. 
The  first  of  these  is  the  case  of  Ramsay  v.  St,  Andrew^ §  Col- 
lege, (a) 

[Lord  Campbell.  —  The  dispute  there  was  not  whether  the 
college  had  a  beneficial  interest,  but  whether  there  should  be 
an  increase  in  the  number  of  the  bursars.] 

But  the  principle  of  that  case  is  applicable  to  the  present. 
That  was  a  mortification  of  lands  for  the  "  education  and 
entertainment"  of  three  bursars :  the  rental  having  increased, 
a  contract  was  entered  into  between  the  patron  and  the  ad- 
ministrators of  the  mortification  to  increase  the  number  of 
bursars  in  proportion  as  the  rental  should  increase  :  this  con- 
tract, after  having  been  acted  on  for  more  than  forty  years, 
was  reduced,  on  the  ground  of  its  being  in  violation  of  the 
deed  of  mortification.  It  never  appears  to  have  occurred  to 
the  minds  of  the  Judges  there  that  the  surplus  was  to  go  to 
the  college. 

[Lord  Campbell.  —  Nothing  was  said  on  that  point.  The 
only  question  argued  was,  whether  the  existing  students 
should  have  the  benefit  of  the  increased  funds,  or  the  num- 
ber of  students  should  be  increased. 

Lord  Cottenham.  —  In  that  case  it  was  provided  that  the 
students  should  feed  at  the  table  in  the  quality  of  second- 
ers." If  the  only  object  of  the  donor  was  to  maintain  them, 
what  could  be  the  meaning  of  referring  to  the  quality  of  other 


(a)  4  Dunl.,  Bell,  &  Mur.  1366. 
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students  of  a  particular  class  ?  The  income  might  be  much 
larger  than  was  required  for  such  an  object.] 

The  only  object  was,  that  they  should  be,  if  possible,  afc 
least  as  well  lodged  and  fed  as  the  students  of  that  class. 
The  donor  did  not  anticipate  the  change  of  circumstances 
that  might  take  place  in  time,  and  enable  them  to  be  better 
lodged  and  fed  than  the  others,  but  merely  looked  to  things 
as  they  then  existed. 

[Lord  Cottenham.  —  Then  why  specify  the  mode  in  which 
they  were  to  be  maintained  ?] 

It  was  a  mere  matter  of  description:  it  meant  *  that  *  824 
they  should  not  be  worse  lodged  and  clothed  than  the 
seconders ;  and  he  never  contemplated  the  possibility  of  their 
being  better  lodged  and  clothed.  Suppose  any  one  was  now 
to  institute  three  new  studentships  in  Lincoln's  Inn,  and  was 
to  say,  "  I  give  so  much  to  maintain  three  students  in  the 
manner  in  which  the  Tancred  students  are  maintained."  In 
another  century  that  money  might  be  sufficient  to  maintain, 
not  three,  but  thirty  in  that  manner.  What  would  be  the 
consequence  ?  It  must  be  considered  that  the  description 
given  was  merely  to  inform  the  trustees  as  to  the  mode  of  the 
application  of  the  fund,  but  not  to  restrict  its  application  when 
that  fund  had  increased.  Such  a  description  is  necessary  for 
instructing  the  trustees  what  they  are  to  do,  and  for  that  rea- 
son only  was  it  introduced  in  the  case  cited. 

Another  case  in  point  is  that  of  the  Perth  Hospital,  (a) 
where  rents  were  mortified  for  the  maintenance  of  four  hos- 
pital paupers.  The  rents  increased  so  much  so  that  each 
pauper  received  40Z.  a  year ;  but  the  Court  refused  to  inter- 
fere and  direct  a  new  application  of  the  fund,  on  the  ground 
that  it  could  not  do  so  without  violating  the  directions  of  the 
donor.  That  case  is  a  strong  illustration  of  the  argument  now 
contended  for. 

The  Thetford  School  Case  (5)  is  conclusive  as  to  the  pres- 


(a)  Bell's  Fol.  Cas.  173. 


(&)  8  Co.  Rep.  130  b. 
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ent.  The  resolution  there  adopted  was  said  to  be  "grounded 
on  evident  and  apparent  reason  :  for,  as  if  the  lands  had  de- 
creased in  value,  the  preacher,  schoolmaster,  &c.,  and  poor 
people,  should  lose  ;  so,  when  the  lands  increase  in  value, 
pari  ratione,  they  shall  gain."  And  Lord  Chancellor 
Brougham,  in  The  Attorney- (xeneral  v.  Brazennose^  (^d)  thus 
described  and  declared  the  effect  of  that  case  :  "  The  Thetford 
Case  goes  on  this  principle  :  that  where  nothing  is  said 
*  825  of  surplus  (for  it  is  only  in  *  cases  where  nothing  is 
said  that  the  question  can  arise),  then  you  may  safely 
assume  that  it  is  given  to  the  charity  out  and  out,  and  not  to 
the  trustees,  if  it  is  not  exhausted  by  the  gift  to  that  charity." 
And  his  Lordship  then  proceeds  to  illustrate  in  detail  this 
principle,  and  shows  that  where  the  whole  income  of  the 
charity  is  not  specifically  given,  but  any  surplus  remains,  the 
trustees  are  entitled  to  the  surplus  ;  but  that  where  the  whole 
fund  is,  as  it  is  here,  appropriated,  then  the  charity  itself 
receives  the  benefit  of  any  increase. 

It  is  not  true  that  the  college  was  bound  to  maintain  these 
bursars  at  all  events.  It  has  already  been  submitted  that  if  a 
convulsion  of  nature  could  have  destroyed  the  lands,  the  ob- 
ligation of  the  college  would  have  been  at  an  end.  The  same 
proposition  would  be  equally  triie  in  principle  if  the  lands 
became  inadequate  to  the  maintenance  of  the  bursars,  for  the 
clause  of  forfeiture  relates  only  to  the  disobedience  to  the 
claim  of  patronage,  and,  that  claim  having  been  admitted, 
the  bursars,  if  the  lands  proved  inadequate  for  their  mainten- 
ance, might  have  been  left  to  subsist  on  what  those  lands 
afforded  them.  As,  therefore,  they  must  have  suffered  from 
the  inadequacy  of  the  fund,  they,  and  not  the  principal  and 
professors,  are  entitled  to  the  benefit  of  its  increase. 

Then  it  is  said  that  here  the  college  gave  some  valuable 
CO  nsideration  for  the  transfer  of  this  property,  and  that  that 
makes  a  difference  in  the  construction  to  be  put  on  the  grant. 
That  argument  is  not  warranted  by  the  fact.  The  college 
m  erely  gave  up  something,  the  retention  of  which  might  have 
pr  evented  the  gift  from  being  made.    It  was  not  a  valuable 


(a)  Ante,  Vol.  II.,  p.  327. 
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consideration  for  the  gift ;  it  was  a  voluntary  contribution 
towards  an  object  which  the  college  was  willing  to  promote. 
No  argument,  therefore,  can  be  founded  on  that  fact ;  and 
the  other  arguments  for  the  appellants  being  equally 
inapplicable,  it  is  submitted  *  that  the  judgment  of  the  *  826 
Court  below  was  right,  and  must  be  affirmed. 

Mr,  J.  Parker  replied. 

August  28. 

The  Lord  Chancellor  (Lord  Cottenham).  —  Differing,  as 
I  do,  from  the  opinion  of  the  majority  of  the  Judges  of  the 
Court  of  Session,  by  whom  the  interlocutors  appealed  from 
were  pronounced,  it  is  satisfactory  to  me  to  know  that  the 
question  does  not  turn  upon  any  principle  peculiar  to  the  law 
of  Scotland,  but  upon  the  construction  to  be  put  upon  the 
instrument  by  which  the  charity  was  founded,  to  be  regulated 
indeed  by  rules  laid  down  in  former  decisions,  of  which  none 
has  been  quoted  from  the  decisions  in  Scotland  directly  ap- 
plicable to  the  present  case,  but  of  which  many  are  to  be 
found  in  the  reports  of  cases  in  England. 

It  is  important  in  cases  of  this  description  that  the  rules  of 
construction  should,  as  far  as  possible,  be  the  same  in  the  two 
jurisdictions,  and  I  cannot  find  in  the  present  instance  any 
difficulty  in  applying  the  well-established  rules  which  have 
been  adopted  and  acted  upon  in  this  country  to  the  decision 
of  the  Court  of  Session.  In  so  doing,  no  principle  which  has 
been  adopted  or  acted  upon  in  Scotland  will  be  infringed 
upon,  nor  any  decision  affected. 

It  is  unnecessary  to  go  higher  than  the  decision  of  Lord 
Eldon,  in  The  Attorney- Greneral  v.  The  Corporation  of  Bris- 
tol, (a)  In  that  case  that  very  learned  Judge  reviewed  the 
former  decisions  from  the  earliest  time,  and  extracted  from 
them  rules  which  he  acted  upon,  and  which  have  been  the 
guide  to  all  Judges  who  have  followed  him.  He  held  the 
donees  of  the  fund  entitled  to  the  surplus  which  was 


(a)  2  Jac.  &  W.  294;  see  p.  318  et  seq. 
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not  otherwise  disposed  of,  they  having  coyenanted 

*  827  to  *  apply  the  income,  in  certain  specified  payments, 

to  certain  charities,  of  one  of  which  they  were  the 
trustees.  And  he  said  that  intention  was  the  principle,  and 
that  the  several  rules  were  only  indexes  of  the  intention  ; 
that  one  of  those  rules  was,  that  if  the  donees  were  to  lose, 
should  the  fund  decrease  in  value,  they  ought  to  gain  if  it 
increased  ;  'and  he  came  to  the  conclusion  that  the  fund  was 
given  to  the  corporate  body,  subject  to  the  charge  imposed ; 
and  not  as  mere  trustees. 

In  The  Attorney- General  v.  Cordwainers'  Company^  (<x) 
the  devise  was  to  a  corporation  for  the  purposes  of  the  tes- 
tator's will,  and  he  gave  half  of  the  rents  to  his  brother  for 
life,  and  directed  that  the  devisees  out  of  the  remainder  should 
pay  certain  specified  charities ;  and  he  gave  the  whole  to  his 
brother  in  fee,  if  the  corporation  should  neglect  to  perform 
his  will.  Sir  John  Leach,  Master  of  the  Rolls,  thus  ex- 
pressed himself :  "  This  is  a  gift  upon  condition,  and  not 
merely  a  trust ;  the  condition  of  forfeiture  proves  the  inten- 
tion to  give  a  benefit ;  the  imposition  of  a  penalty  for  non- 
performance of  the  condition  implies  a  benefit,  if  the  condition 
be  performed." 

In  The  Attorney- Gieneral  v.  Smythies^Q)')  the  corporation 
consisted  of  one  warden  and  five  poor  brothers ;  and  it  was 
directed  that,  out  of  the  rents,  52s.  yearly  should  be  paid  to 
each  poor  brother,  and  that  the  remainder  should  be  applied 
to  support  the  warden  and  poor  of  the  hospital,  and  for  re- 
pairs. Lord  Brougham  said  that  if  a  fund  be  given  to  one 
body,  subject  to  certain  payments  to  other  parties,  the  latter 
can  only  take  what  is  given  as  a  charge,  and  the  surplus 
must  go  to  the  donee  of  the  fund,  unless  there  should  be  cir- 
cumstances clearly  indicating  a  contrary  intention.  Many 
other  cases  might  be  referred  to  confirmatory  of  these  rules. 

In   The   Attorney- Creneral   v.   Fishmongers^  Com- 

*  828  pany.  (c)  *  I  had  occasion  to  consider  these  deci- 


(a)  3  My.  &  K.  535. 
(c)  5  My.  &  Cr.  11. 

[  762  ] 


(h)  2  Russ.  &  My.  717. 


JACK  V.  BURNETT. 


*828 


sions,  and  recognized  the  doctrine  upon  which  they  were 
grounded. 

The  result  of  these  decisions  is,  first,  that,  generally  speak- 
ing, in  searching  for  the  intention  of  the  donor,  it  will  be 
assumed  that  he  intended  to  confer  a  benefit  upon  the  donee, 
in  the  enjoyment  of  any  increase  of  the  fund,  should  such  gift 
be  to  the  donee,  subject  to  certain  payments  to  others ;  2dly, 
if  the  gift  be  upon  condition  of  making  certain  payments, 
subject  to  a  forfeiture  upon  non-performance  of  the  condi- 
tion ;  or,  3dly,  if  the  donee  might  be  a  loser  by  the  insuffi- 
ciency of  the  fund,  which  indeed  is  consequential  upon  the 
last.  In  the  present  case  all  these  rules  concur ;  indepen- 
dently of  which  there  are  provisions  and  expressions  strongly 
confirmatory  of  the  intention  in  favour  of  the  college.  It  is 
not  a  gift,  but  an  agreement,  for  which  some  pecuniary  con- 
sideration was  given  by  the  principal  and  fellows  of  the  col- 
lege, who  were  the  superiors  of  Sir  T.  Burnett's  lands,  and 
who  released  to  their  vassal,  the  donor,  certain  feu  duties 
then  due.  The  deed  expresses  the  motives  for  the  gift, 
which  are:  1st,  the  promotion  of  learning  generally;  2d, 
giving  instructions  to  those  who  could  not  afford  to  pur- 
chase it ;  and  3d,  the  donor's  respect  and  affection  for  the 
college.  It  then  provides  that  the  three  bursars  of  phi- 
losophy are  to  be  maintained  and  educated  according  to  the 
manner,  measure,  and  quality,  and  as  the  rest  of  the  bursars 
of  philosophy,  presently  in  the  college  already  founded,  are 
educated  and  entertained ;  and  it  provides  for  the  presenta- 
tion to  three  bursarships  by  the  donor  and  his  family,  upon 
pain  of  forfeiture  of  the  gift  by  the  college,  if  they  shall  not 
give  effect  to  it.  The  donor  then,  for  the  consideration  and 
upon  the  conditions  before  expressed,  resigns  to  his  superiors, 
the  principal  and  fellows  of  the  college,  the  lands  in  question, 
and  warrants  the  same  against  his  own  acts,  and  the  principal 
and  fellows  accept  it  according  to  the  conditions  and 
provisions  before  rehearsed,  *  and  discharge  the  feu  *  829 
duties  from  a  certain  day ;  and  it  is  stipulated  that 
the  donor  shall  retain  the  last  charter,  and  the  confirmation 
of  it  by  the  college,  not  for  the  purpose  of  receiving  any  title 
or  interest  in  case  the  principal  and  fellows  shall  not  fail  in 
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the  performance  of  the  conditions  of  that  modification,  but 
only  in  case  they  should  invert  that  modification,  and  not 
observe  the  conditions  above  rehearsed,  then  that  the  donor 
might  the  more  easily  re-enter  the  property. 

It  is  true  that,  before  the  granting  part  of  the  deed,  it  is 
said :  "To  the  effect  the  said  three  bursars  may  be  honestly 
maintained,  at  the  said  college,  and  for  defraying  the  charges 
and  expenses  of  their  entertainment,"  the  donor  bound  him- 
self and  his  heirs  to  sell  and  dispose,  and  did  thereby  sell  and 
dispose,  for  the  entertainment  and  maintenance  of  the  three 
bursars  above  written,  the  lands  in  question ;  terms  which, 
standing  alone,  might  seem  to  devote  the  whole  to  the  main- 
tenance of  the  three  bursars ;  but  it  proceeds :  "  to  remain 
with  them  for  the  aliment  and  entertainment  of  the  said  three 
bursars,  and  according  to  the  provisions  and  conditions  above 
expressed,"  wliich  refers  to  the  recital  of  the  agreement,  pro- 
viding that  those  three  bursars  shall  be  brought  up,  educated, 
and  maintained,  according  to  the  manner,  measure,  and  qual- 
ity, and  at  the  risk  of  the  bursars  presently  in  the  college." 
This  reference  to  the  manner,  measure,  and  quality  of  the 
education  and  maintenance  of  the  bursars,  abeady  existing, 
fixes  and  hmits  the  measure  of  expenditure  to  be  bestowed 
upon  the  three  newly  endowed,  as  effectually  as  if  specified 
sums  had  been  dhected  to  be  so  apphed  for  that  purpose  ;  but 
this  does  not  appear  to  have  been  sufficiently  attended  to  in 
the  former  stage  of  this  cause,  which  may  account  for  The 

Fertli  Case  (a)  having  been  referred  to,  as  not  only 
*  830   applicable  to,  but  as  *  governing  this  case  ;  whereas  it 

wants  the'  important  fact  upon  which  this  case  princi- 
pally turns  ;  namely,  the  Hmit  of  the  expenditure  to  be  be- 
stowed upon  the  first  object  of  the  gift.  In  that  case  the  lands 
were  conveyed  for  the  maintenance  of  four  poor  persons  in 
the  hospitiil,  for  ever,  and  after  enumerating  the  reserved 
rents  of.  those  lands,  it  proceeded  in  this  way :  "  which  yearly 
rent  and  duty  the  founder  willed,  required,  and  desired  to  be 
employed,  used,  and  bestowed  for  and  towards  the  sustenta- 
tion  and  maintenance  in  the  said  hospital  of  the  said  four 


(a)  BeU's  Fol.  Cas.  173. 
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poor  persons."  In  this  there  is  no  limit,  by  reference  or 
otherwise,  as  to  the  extent  to  which  the  poor  persons  were  to 
be  endowed  with  the  rents,  but  all  the  rents  then  receivable 
were  to  be  applied  for  their  benefit.  That  case  wants  every 
circumstance  which  leads  to  a  proper  conclusion  in  the  present 
case,  which  is  a  gift  to  one  charitable  institution,  subject  to 
a  condition  for  payment  of  certain  sums  for  the  benefit  of 
others,  whether  the  income  falls  short  of  or  exceeds  such 
sums,  and  w^ith  a  proviso  of  forfeiture  upon  non-performance 
of  the  condition,  embracing  therefore  within  itself  all  the 
grounds  upon  which  it  has  been  held  in  the  cases  before  re- 
ferred to,  or  decided,  in  England,  that  the  donees  are  entitled 
to  the  increase  of  the  rents,  and  not  opposed  by  any  case  in 
Scotland.  The  object  indeed,  and  the  principle  to  be  applied, 
must  be  the  same  in  both  countries ;  namely,  to  discover  and 
act  upon  the  intention  of  the  donor,  and  it  would  have  been 
unfortunate  if  different  rules  had  been  adopted  in  the  two 
jurisdictions,  for  the  purpose  of  carrying  this  principle  into 
effect.  Fortunately  that  is  not  the  case,  and  it  is  therefore 
open  to  us,  and  it  is  most  desirable  to  apply  to  Scotland  prin- 
ciples which  have  been  so  long  and  so  well  established  in 
England,  and  which  appear  to  be  best  calculated  to  effect  the 
common  purposes  of  both  jurisdictions. 

Being  of  opinion  that  the  Court  below  has  not  put  a  right 
construction  upon  the  deed  of  endowment,  I  think  it 
*  unnecessary  to  advert  to  the  usage  which  has  pre-  *  831 
vailed,  amounting  to  a  contemporaneous  exposition  of 
the  meaning  and  intention  of  the  parties ;  and  I  shall  only 
say  that  nothing  advanced  in  argument  in  this  case  has  in- 
duced me  to  hesitate  as  to  the  importance  and  correctness 
of  the  rule  to  which  I  alluded  upon  this  point  in  the  case  of 
The  Attorney- G-eneral  v.  Fishmongers'  Coynpany.  (a)  I  there- 
fore move  your  Lordships  to  reverse  the  interlocutor  appealed 
from,  and  in  lieu  thereof  to  assoilzie  the  appellants  from  all 
the  conclusions  of  the  libel,  with  the  costs  of  the  suit,  but  of 
course  without  any  costs  of  the  appeal. 


(a)  5  My.  &  Cr.  11;  see  p.  83. 
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Lord  Campbell.  —  My  Lords,  I  entirety  concur  in  the  view 
taken  of  this  subject  by  my  noble  and  learned  friend.  It 
seems  to  me  that  the  donor  here  has  most  anxiously  provided 
that  these  three  bursars  should  in  all  time  to  come  be  upon 
the  same  footing  as  the  rest,  —  that  there  should  be  no  differ- 
ence made.  According  to  the  donor's  notion,  the  privations 
to  which  they  might  still  be  subject  might  be  thought  calcu- 
lated to  stimulate  their  industry,  and  might  bring  them  under 
a  discipline  which,  according  to  his  notion,  might  fit  them  for 
acting  a  useful  part  in  life.  Then  it  being  quite  clear  that 
you  would  violate  the  intention  of  the  donor  if  you  were  to 
put  these  bursars  on  a  better  footing  than  the  other  bursars 
of  the  college,  I  think  that  the  construction  which  would 
give  the  whole  of  the  increased  rents  and  profits  to  these 
three  bursars,  could  not  possibly  be  the  right  construction  to 
be  put  upon  this  instrument.  Looking  to  the  whole  transac- 
tion, it  seems  to  me  that  it  was  a  kind  of  bargain  between 
the  donor  and  the  college  for  better  and  for  worse.  The  col- 
lege undertook  that  if  the  rents  and  profits  should  fall  off, 
still  those  three  bursars  should  remain  on  the  footing 
*  832  of  the  other  bursars  of  the  college :  *  if  the  rents  and 
profits  should  increase,  the  college,  the  donees,  should 
enjoy  the  benefit  of  them.  I  am  therefore  entirely  of  opinion 
with  my  noble  and  learned  friend,  that  the  interlocutors  ap- 
pealed from  should  be  reversed. 

My  noble  and  learned  friend  clearly  showed  that  the  Perth 
Case^  (a)  which  was  relied  upon,  had  no  application  to  the 
present,  and  I  am  sure  that  The  St.  Andrew's  College  Case,  (5) 
had  as  little.  There  it  was  quite  clear  that  there  were  words 
expressly  used,  and  most  anxiously  used,  just  the  very  reverse 
of  these,  indicating  that  the  bursars  who  were  established 
should  have  the  whole  of  the  profits,  be  they  great  or  be  they 
small. 

Interlocutor  reversed.  —  Appellants  assoilzied,  with  costs 
of  suit  below,  but  not  with  costs  of  the  appeal. 


(a)  Bell's  Fol.  Cases,  173. 
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1846. 


Michael  Cairns  and  Others 
The  Rev.  James  Raine 


Appellants, 
Respondent. 


Tithes.    Modus.  Issue. 


To  a  bill  by  the  rector  for  an  account  of  tithes  against  the  owner  and 
occupiers  of  land  in  the  parish,  they  set  up  a  modus  of  13/.  6s.  8c?., 
payable  half-yearly  ;  and  they  showed  receipts  for  that  payment 
under  various  descriptions,  as  "  rent  for  the  rectory,"  and  "  prescribed 
rent  due  to  the  rector,"  from  the  year  1637,  with  some  interruptions  ; 
and  also  receipts  for  a  payment  of  85.  ^\d. ,  which  was  supposed  to  be 
a  payment  in  respect  of  tenths  due  from  the  rector  to  the  Crown. 

Held  by  the  Lords  (affirming  a  decree  for  an  account),  that  the  case  made 
by  the  appellants  would  not  warrant  the  Court  to  direct  an  issue  to 
try  the  existence  of  the  alleged  modus ^  the  evidence  against  it  being 
free  from  doubt. 

A  landowner  cannot,  like  a  rector,  insist  on  an  issue  as  a  right ;  but  in 
doubtful  cases  it  is  granted.^ 


The  respondent,  rector  of  the  parish  of  Meldon,  in  the 
county  of  Northumberland,  to  which  he  was  inducted  in  1822, 
filed  his  bill  for  an  account  of  tithes  against  the  appellants, 
who  are  in  possession  of  the  whole  of  the  lands  in  the  parish, 
Mr.  Cookson,  one  of  them,  being  the  owner,  by  purchase,  in 
1832,  from  the  commissioners  of  Greenwich  Hospital.  The 
manor  and  lands  of  Meldon  formed  part  of  the  estates  for- 
feited by  the  Earl  of  Derwentwater,  in  1715,  and  were  after- 
wards granted  by  the  Crown  to  the  hospital.  No  tithes  were 
rendered  in  kind  to  the  rector  in  1822,  or  to  his  predecessors 
for  at  least  two  hundred  years  ;  but  there  were  two 
money  payments,  one,  the  *  sum  of  13L  6s.  8c?.  a  year,  *  834 
payable  by  half-yearly  payments,  and  called  in  the  re- 

^  See  as  to  the  present  English  practice  with  regard  to  the  trial  of 
questions  of  law  and  fact,  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1071  et  seq. 


June  18,  25,  26;  August  28,  1846. 
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ceipts,  "rent  of  the  rectory,"  "prescribed  rent  due  to  the 
rector  of  Meldon ;  "  the  other,  a  sum  of  8s.  9icZ.,  payable 
yearly,  at  Christmas,  and  in  the  receipts  called  "for  the 
tenths  of  Meldon,  due  to  the  rector  of  Meldon."  The  rector, 
soon  after  his  induction,  entered  into  a  correspondence  with 
the  commissioners  of  Greenwich  Hospital,  the  result  of  which 
was,  that  they  agreed  not  to  insist  upon  the  said  money  pay- 
ments, provided  the  rector  would  engage  not  to  make  a 
retrospective  claim  for  the  value  of  tithes.  From  that  time 
until  1832,  the  respondent  received  tithes  from  the  tenants  of 
the  lands.  In  1832,  Mr.  Cookson  purchased  the  manor  and 
lands  from  the  commissioners  of  the  hospital  (who  were  em- 
powered by  Act  of  Parliament  to  sell),  and  resisted  the  rec- 
tor's claim  for  tithes,  but  tendered  to  him  the  two  money 
payments,  whereupon  he  filed  the  bill,  charging,  among  other 
things,  that  the  appellant,  Cookson,  purchased  the  lands  with 
a  knowledge  that  they  were  liable  to  tithes,  and  that  he  was 
bound  by  the  hospital's  said  agreement,  even  if  the  said  money 
payment  had  been  a  valid  modus. 

The  appellants,  in  their  answers,  relied  on  the  money  pay- 
ment of  IdL  6s.  Sd.  as  a  valid  modus. 

The  Vice-Chancellor  decreed  for  an  account  of  the  tithes. 
The  pleadings  and  the  material  parts  of  the  voluminous  evi- 
dence in  the  cause  are  fully  stated  in  his  Honour's  judgment : 
4  Hare,  328. 

Sir  Thomas  Wilde  and  3Ir.  Tinney^  for  the  appellants.  — 
A  fixed  sum  of  13Z.  6s.  Sd.  yearly,  had  been  satisfactorily 
proved  to  have  been  paid  to  the  successive  rectors  by  the 
owners  for  the  time  being  of  the  lands  for  above  two  hundred 
years  prior  to  the  filing  of  the  bill,  and  the  same  appears  to 
have  been  accepted  by  the  rectors  for  the  time  being  in  lieu 

and  full  satisfaction  of  the  tithes,  great  and  small. 
*  835  There  was  *  no  evidence  that  the  payment  of  the  fixed 

sum  in  lieu  of  tithes  originated  in  an  agreement,  alleged 
on  behalf  of  the  respondent  to  have  been  made  in  the  year 
1639 ;  on  the  contrary,  the  first  receipt  for  it  is  dated  two 
years  prior  to  that  date,  and  no  evidence  was  given  of  the 
origin  of  the  supposed  fixed  sum  or  prescribed  rent  within 
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the  time  of  legal  memory,  the  payment  of  which  was  wholly 
unconnected  with,  and  distinct  from,  the  payment  of  the 
tenths  of  Meldon,  separate  receipts  being  given  for  them,  and 
the  latter  being  treated,  in  one  receipt,  as  of  doubtful  obliga- 
tion, whilst  the  payment  of  the  fixed  sum  or  prescribed  rent 
was  always  considered  and  expressed  to  be  certain  and  com- 
pulsory. 

The  ancient  surveys,  valuations,  and  other  documents  pro- 
duced on  the  part  of  the  respondent,  are  not  conclusive 
against  the  modus^  or  of  sufficient  weight  or  authority  to 
negative  the  existence  of  the  fixed  sum  or  prescribed  rent 
as  an  immemorial  payment.  The  fluctuations  in  value  of 
the  rectory,  as  appearing  by  the  ancient  surveys,  may  be 
accounted  for  by  the  frequent  incursion  of  the  Scots,  and  the 
ravages  and  disturbances  from  time  to  time  in  the  border 
counties,  by  which  the  lands  in  Meldon  were  sometimes  laid 
waste. 

There  was  no  evidence  of  the  perception  of  tithes  in  kind 
by  the  rectors,  or  of  any  temporary  composition  in  lieu  of 
tithes,  excepting  during  the  interval  between  1822  and  1832. 
Such  payment  to  the  respondent  cannot  be  held  to  have 
charged  the  lands  with  the  payment  of  tithes  de  novo,  or  to 
have  affected  the  validity  of  the  modus  previously  existing. 
The  appellants  were  not  bound  by  the  acts  of  the  commis- 
sioners of  Greenwich  Hospital  in  waiving  the  further  payment 
of  the  prescribed  rent  to  the  respondent,  or  otherwise  estopped 
from  insisting  upon  the  same  as  a  modus.  If  there  was  any 
doubt  of  the  validity  of  the  modus,  an  action  or  issue  ought 
to  have  been  directed. 

A  great  part  of  the  documentary  evidence  which 
was  *  received  de  bene  esse,  was  not  admissible  at  all,  *  836 
and  no  effect  ought  to  have  been  given  to  it. 

Mr.  Bethell  and  Mr.  Purvis,  for  the  respondent.  —  The 
decree  made  by  the  Vice-Chancellor  for  an  account  and  pay- 
ment of  tithes  was  properly  made  without  an  issue  being 
directed  to  try  the  validity  of  the  modus  insisted  upon  by  the 
appellants.  The  ancient  surve3's,  taxations,  and  accounts 
produced  by  the  respondent  proved  that  no  such  payment  as 
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the  alleged  modus  could  have  been  payable  for  the  tithes  of 
Meldon,  at  periods  subsequent  to  the  time  of  legal  memory. 
They  were  made  by  competent  Judges,  under  the  sanction  of 
an  oath,  and  show  that  the  church  of  Meldon  was  of  very 
variable  value  at  those  periods,  and  sometimes  of  no  value, 
and  never  of  the  value  of  the  alleged  modus.  The  appellants' 
proof  of  the  alleged  modus  of  13Z.  6^.  8c?.  was  based  wholly 
upon  the  receipts  given  for  that  sum  in  the  hands  of  the 
commissioners  of  Greenwich  Hospital,  whereas  such  receipts 
affirmatively  import  the  receipt  of  rent  for  the  rectory  of 
Meldon,  and  not  the  receipt  of  a  sum  paid  in  lieu  of  tithes  of 
lands  in  the  parish  of  Meldon.  The  payment  of  the  tenths 
of  the  rectory  to  the  rector  by  the  owners  of  the  manor  and 
estate  of  Meldon,  and  the  payment  by  them  of  other  charges 
and  expenses  to  which  the  rector  was  liable,  together  with 
the  circumstance  of  the  glebe  land  which  formerly  belonged 
to  the  rectory  being  sunk  in  the  estate  of  Meldon,  confirmed 
the  inference  drawn  from  the  language  of  the  receipts  that 
the  alleged  modus  was  in  reality  a  rent  for  the  rectory,  and 
not  a  payment  in  lieu  of  the  tithes  of  the  parish. 

The  payment  of  8s.  9Jc?.  for  the  tenths  of  Meldon  to  the 
rector  by  the  owners  of  the  estate  of  Meldon,  being  the 
amount  of  the  tenths  of  the  rectory  fixed  by  the  ecclesias- 
tical survey,  26th  Hen.  8,  shows  that  the  contracts  under 
which  the  payments  of  lol.  6s.  8(^.  and  8s.  ^^d.  were 
*  837  *  and  made,  had  their  origin  at  a  period  subsequent  to 
the  making  of  the  survey.  The  payment  for  the  tenths 
could  not  be  separated  from  the  payment  of  the  rent,  and  the 
modus  insisted  upon  by  the  appellants  was  a  part  only  of  the 
recompense  which  was  due  from  the  owners  of  the  estate  of 
Meldon  to  the  rector,  under  the  contracts  between  them  ; 
and  the  modus  is  in  that  respect  defectively  laid,  and  is  not 
supported  by,  or  consistent  with,  the  evidence  in  the  cause. 

The  appellants  are  bound  by  the  relinquishment  of  the  al- 
leged modus  by  the  commissioners  of  Greenwich  Hospital, 
under  whom  they  claim,  the  same  having  been  relinquished, 
after  full  investigation,  and  also  upon  good  consideration,  as 
between  the  respondent  and  the  commissioners,  —  the  appel- 
lants, Cairns  and  Wardle,  having  taken  their  lands  from  the 
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commissioners,  as  subject  to  the  payment  of  tithes  ;  and  the 
appellant,  Cookson,  having  purchased  the  estate,  with  notice 
of  the  relinquishment  of  the  modus^  and  upon  the  assumption 
that  the  estate  was  subject  to  tithes. 

Lord  Campbell.  —  This  being  a  bill  by  the  rector  of  the 
parish  of  Meldon  for  an  account  of  tithes,  to  which  a  modus 
was  pleaded,  I  conceive  the  question  for  your  Lordships  to 
determine  is,  whether  the  Vice-Chancellor,  Sir  James  Wig- 
ram,  was  justified  in  decreeing  an  account  without  first  di- 
recting an  issue  to  try  the  existence  of  the  modus. 

It  is  well  settled  that  the  land-owner  cannot,  like  the  rector, 
insist  as  a  matter  of  right  upon  an  issue.  Still  if  the  question 
is  at  all  doubtful,  he  is  entitled  to  an  issue.  But  if  there  be 
undisputed  facts  in  the  case  inconsistent  with  the  alleged 
modus^  and  if  a  verdict  in  favour  of  the  modus  must  be  set 
aside,  there  could  be  no  use  in  granting  an  issue,  and  the 
Court  without  an  issue  ought  to  decide  against  the  modus, 
and  to  decree  an  account. 

*  Here  we  have  what  may  be  consideied  prima  facie  *  838 
evidence  of  the  modus  pleaded ;  for  there  is  no  evi- 
dence of  tithes  having  been  taken  within  the  parish  in  kind, 
or  of  any  varying  composition  for  tithes  ;  and  from  the  year 
1637  till  the  year  1823,  the  whole  of  the  land  in  the  parish 
belonging  to  one  proprietor,  there  has  been  a  payment  by  him 
to  the  rector,  by  half-yearly  payments,  of  the  yearly  sum  of 
13L  6s.  Sd.  In  the  earliest  receipt  this  is  called  the  rent  of 
the  rectory  of  Meldon,"  and  afterwards  the  prescribed 
rent ; "  but  the  name  given  to  it  is  by  no  means  conclusive 
to  show  that  it  is  not,  strictly  speaking,  a  modus.  The  land- 
owner likewise  very  properly  relies  upon  the  parliamentary 
survey,  stating  that  the  parsonage  of  Meldon  is  worth  13L 
6s.  Sd. 

If  this  case  had  been  met  by  the  rector  merely  with  con- 
flicting testimony,  or  doubtful  facts,  or  evidence  rendering 
the  existence  of  the  modus  highly  improbable,  an  issue  ought 
to  have  been  directed;  but  I  am  of  opinion  that  by  docu- 
ments, the  genuineness  of  which  cannot  be  disputed,  the  posi- 
tion is  clearly  established  that  there  could  not  by  possibility 
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have  been  in  this  parish,  from  the  commencement  of  legal 
memory,  a  payment  by  the  land-owner  to  the  rector  of  13?. 
6s.  Sd.  a  year  for  tithes,  and,  on  the  contrary,  that  this  pay- 
ment must  have  originated  in  comparatively  recent  times, 
under  an  agreement  that  the  land-owner  should  pay  a  rent 
of  13Z.  6s.  86^.,  clear  of  all  outgoings,  to  the  rector  for  the 
profits  of  the  rectory. 

Among  the  documents  which  seem  to  me  inevitably  to 
lead  to  this  conclusion,  are  the  Norwich  taxation,  in  the  year 
1253  ;  the  taxation  of  Pope  Nicholas  thirty-eight  years  after- 
wards ;  the  Inquisition  in  the  year  1311 ;  the  Return  in  1316  ; 
the  Nova  Taxatio,  and  the  Inquisition  post  mortem,  5  Henry  4. 
These  documents,  showing  the  value  of  the  land  and  of  the 
living  at  different  times,  prove  that  the  sum  of  13Z.  6s.  Sd, 
was  much  more  than  the  value  of  the  tithe,  and  was 
*  839  much  more  than  what  the  *  rector  received.  Mere 
rankness  would  not  be  a  sufficient  ground  of  objection 
to  the  modus,  but  these  documents  prove  that  the  alleged 
payment  was  not  made. 

Then  the  additional  payment  of  8s.  9JcZ.  by  the  land-owner 
to  the  rector  is  wholly  inconsistent  with  the  modus  of  IM.  6s. 
Sd.,  but  is  very  strong  evidence  of  the  agreement  between 
the  land-owner  and  the  rector  for  a  lease  of  the  rectory  at  the 
latter  sum,  clear  of  all  outgoings.  In  the  Valor  Ecclesiasticus, 
the  living  is  put  at  4:1.  Is.  Sd.,  the  tenth  of  which,  due  to  the 
pope,  and  afterwards  to  the  King,  is  8s.  9^d.  This  was  prop- 
erly a  payment  to  be  made  to  the  rector,  but  which,  under 
the  supposed  agreement,  would  be  made  to  the  land-owner ; 
and  it  appears  to  have  been  made  by  him  to  the  Crown  till 
the  Act,  on  the  foundation  of  Queen  Anne's  bounty,  exempt- 
ing small  livings  from  payment  of  tenths,  which  was  passed 
for  the  relief  of  incumbents.  Thenceforward  the  rector  of 
Meldon  would-be  entitled  to  the  benefit  of  this  sum,  and  it 
was  paid  by  the  land-owner  to  him,  instead  of  being  paid  to 
the  Crown.  No  ingenuity  can  explain  this  payment  of  8s. 
9^d,  (which  was  undoubtedly  the  tenth  of  the  estimated  value 
of  the  living)  by  the  land-owner  to  the  rector,  except  upon 
the  supposition  that,  under  an  agreement  for  a  lease  of  the 
profits  of  the  rectory,  the  land-owner  had  agreed  to  pay  this 
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sum  among  other  outgoings.  So  the  washing  of  the  surpHce, 
and  other  items  in  some  of  the  accounts  for  things  that  would 
fall  upon  the  church  rate,  are  to  be  explained  in  the  same 
manner. 

I  attach  no  weight  to  the  arrangement  for  payment  of  tithe 
in  kind  by  Greenwich  Hospital,  the  former  proprietors  of  the 
land,  for  this  proceeded,  in  fact,  on  a  representation  by  the 
rector,  which  was  in  several  particulars  inaccurate,  and,  at  any 
rate,  if  there  was  a  valid  modus,  this  arrangement  could  not 
deprive  the  appellant,  Cookson,  now  the  owner  of  the 
land,  of  the  right  to  insist  upon  it.  *  But  had  the  pay-  *  840 
ment  of  the  13L  6s.  Sd.  gone  on  without  interruption 
down  to  the  filing  of  the  bill,  I  am  of  opinion  that,  upon  the 
evidence,  it  must  necessarily  be  considered  a  conventional 
payment,  and  not  a  modus  decimandi. 

Some  objections  were  made  to  the  decree  in  as  far  as  con- 
cerned Easter  offerings,  and  the  tithe  of  a  mill,  even  suppos- 
ing the  modus  to  be  disapproved  ;  but  these  were  sufficiently 
answered  pending  the  argument. 

For  these  reasons,  I  move  your  Lordships  that  the  decree 
appealed  from  be  affirmed,  with  costs. 

The  Lord  Chancellor  (Lord  Cottenham).  —  If  the  evi- 
dence in  this  case  had  shown  the  immemorial  payment  of  a 
certain  sum,  and  the  non-reception  of  tithes  from  time  im- 
memorial, I  think  the  principle,  as  well  as  the  modern  author- 
ities, would  have  made  it  the  duty  of  this  House  to  send  this 
question  for  trial  before  a  jury,  but  the  pressure  upon  the  part 
of  the  appellants  is  for  an  issue.  The  first  question  to  be 
asked  is.  What  issue  is  it  that  the  appellants  ask  the  House 
to  direct  ?  If  your  Lordships  look  to  the  pleadings,  you  find 
that  the  only  issue  tendered  is  as  to  the  modus  of  13?.  6s.  ^d, ; 
but  the  evidence  shows  that,  whatever  may  have  been  the- 
history  of  this  transaction,  there  could  not  have  been  a  con- 
tract, at  the  time  when  such  contracts  were  available,  between 
the  tithe-owner  and  the  tithe-payer,  because  it  appears  that, 
independently  of  that  sum  of  lol.  6s.  8(i.,  there  was  an  annual 
payment  of  8s.  ^\d.  made  for  the  benefit  of  the  incumbent ; 
that  is  to  say,  a  tenth  payable  to  the  Crown,  when  the  Crown 
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received  the  tenths ;  and  after  the  Crown  ceased  to  receive 
the  tenths,  it  was  bestowed  upon  the  ecclesiastical  authorities, 
and  made  payable  to  the  ecclesiastical  authorities. 

If  there  be  any  discharge  at  all,  it  is  not  the  13?.  6s.  8c?. 
which  constitutes  the  consideration  for  the  discharge,  but  it  is 
the  13?.  6s.  8c?.,  and  also  that  other  payment  of  8s.  9^d. 

*  841   *  How  that  payment  arose,  or  to  what  it  is  to  be  re- 

ferred, is  totally  unexplained  by  the  proceedings  in  the 
cause.  The  attempt  made  at  the  bar  to  explain  it  entirely 
fails,  because  it  is  a  total  failure  to  say  that  this  must  be 
attributed  to  the  bounty  of  the  owner  of  the  land.  That  is 
not  a  usual  motive  to  which  we  can  apply  an  immemorial 
payment  of  a  certain  sum,  whoever  might  be  entitled  to  re- 
ceive it,  instead  of  being  paid  by  the  incumbent  for  the  time 
being.  Therefore,  whatever  my  opinion  may  be,  —  and  cer- 
tainly I  wish  not  to  say  any  thing  that  may  encourage  future 
litigation  in  this  case,  —  whatever  my  opinion  may  be  upon 
the  facts,  if  they  were  applicable  to  an  issue  accurately 
tendered,  it  is  clear  that,  as  applied  to  the  issue  tendered  in 
this  case,  the  negative  is  established  of  an  immemorial  dis- 
charge upon  payment  of  this  13/.  6s.  8c?.  I  by  no  means 
mean  to  say,  that  framing  the  issue  in  the  cause  in  another 
way,  and  setting  up  a  different  defence,  would  be  attended 
with  a  very  different  result.  It  is  certainly  very  much  more 
like  what  my  noble  and  learned  friend  has  alluded  to,  and 
what  was  contended  for  at  the  bar,  an  agreement  for  a  lease 
of  the  rectory,  and  that  would  undoubtedly  have  explained 
the  two  payments,  whereas  the  payment  in  lieu  of  the  tithes 
leaves  the  8s.  9ic?.  totally  unexplained. 

For  these  reasons,  I  entirely  concur  in  the  view  that  my 
noble  and  learned  friend  has  taken  as  to  the  conclusion  to 
which  we  ought  to  come,  namely,  that  this  appeal  should  be 
•dismissed,  with  costs. 

Decree  affirmed,  with  costs. 
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ACCOUNT.    See  Attorney  and  Solicitor.    Practice.  Trust. 
When  a  defendant,  who  is  himself  a  soHcitor,  by  a  mistake  in  practice, 
allows  an  account  to  be  taken  against  him  without  objection,  he 
is  not  entitled  to  have  the  accounts  reopened.  —  Wallace  v. 
Patton,  491. 

AGREEMENT.    See  Marriage,  1. 

Semble^  that  a  letter  written  and  signed  by  a  father,  after  the  mar- 
riage of  his  daughter,  admitting  the  terms  of  certain  written 
proposals,  which  had  not  been  signed,  was  a  recognition  of  them 
as  his  agreement,  sufficiently  signed  by  him  within  the  Statute 
of  Frauds.  —  Hammersley  v.  De  Biel,  46. 

ANNUITY. 

A  will  contained  these  words  :  "  My  will  is,  that  whatever  I  die  pos- 
sessed of,  or  in  any  way  entitled  to,  together  with  whatever 
property  my  wife  may  be  any  way  entitled  to,  shall  produce  to 
my  wife  an  annuity  of  lOOZ.  per  annum,  to  each  of  my  daughters 
100/.  per  annum  for  themselves  and  their  children,  and  to  my 
wife's  mother  an  addition  to  any  property  she  may  possess,  so 
as  to  make  up  to  her  during  her  life  an  annuity  of  lOOZ.  per 
annum,  said  annuities,  after  the  decease  of  my  wife  and  her 
mother,  to  be  equally  divided  among  my  three  children,  William, 
Mary,  and  Julia  Louisa.  All  the  rest  and  residue  of  my  prop- 
erty and  possessions  I  give  and  bequeath  to  my  son  William." 
At  the  time  of  the  testator's  death,  his  daughters  had  no  chil- 
dren. 

Held,  that  the  annuities  thus  created  were  perpetual  annuities. 

The  testator's  daughter  M.  died,  and  after  her  death  he  made  a  codicil 
to  his  will,  dividing  her  annuity  between  his  two  surviving  chil- 
dren, but  in  other  respects  confirming  the  will.  His 
-wife's  mother  having  died,  he  *  made  a  second  codicil  in  *  844 
these  words  :  ' '  And  in  case  my  son  William  shall  die 
without  leaving  issue  male  lawfully  begotten,  my  will  is,  that 
after  the  decease  of  my  wife  and  my  daughter  J.  L.,  my  remain- 
ing property  shall  then  be  equally  divided  between  "  two  relations 
named  in  the  codicil,  and  their  children. 
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Held^  that  these  codicils  did  not  alter  the  nature  of  the  annuities  given 
by  the  will  to  Julia  Louisa.  —  Stokes  v.  Heron^  161. 
APPROPRIATION  AND  DISAPPROPRIATION.    See  Rectory. 
ASSIGNEES  OF  BANKRUPT.    See  Pleading. 
ASSIGNMENT.    See  Pleading. 

1.  A  testator  in  Scotland  gave  all  his  property  to  trustees  ;  first,  to 

pay  his  debts  ;  secondly,  to  pay  Mrs.  R.,  a  married  woman,  so 
much  of  the  annual  proceeds  as  they  might  deem  necessary  for 
support  of  her  and  family  during  her  life,  declaring  the  same 
to  be  alimentary  and  exclusive  of  her  husband,  nor  attachable, 
nor  assignable,  nor  subject  to  any  deeds  or  debts  of  her  or  her 
husband.  The  acting  trustee,  with  consent  of  Mrs.  R.,  assigned 
to  her  alimentary  creditor  the  rents  of  the  trust  property  ;  first, 
to  pay  debts  affecting  it ;  secondly,  to  pay  part  of  the  rents  to 
Mrs.  R.  for  aliment  ;  thirdly,  to  apply  the  residue  in  payment 
of  the  debts  due  to  the  assignee. 
Held^  that  the  assignment  was  void  on  three  grounds;  viz. :  — 

1st.  It  was  not  competent  to  the  trustee  to  substitute  another  per- 
son for  himself  in  the  trust,  —  which  was  the  effect  of  the 
assignment. 

2d.  The  rule  of  law  in  Scotland  requiring  the  concurrence  of  the 
husband  in  his  wife's  deed  could  not  be  dispensed  with  by  his 
absence  abroad  at  the  time  for  a  temporary  purpose  only. 

3d.  The  assignment  was  void,  as  it  violated  the  express  prohibition 
against  alienation  :  and  in  this  respect  the  law  in  Scotland  is  the 
same  as  in  England.  —  Rennie  v.  Ritchie,  204. 

2.  Under  the  9  Geo.  2,  c.  5  (Irish  Statute),  payment  by  the  conusor 

of  a  judgment  to  the  conusee,  without  notice  of  the  assignment 
of  the  judgment,  is  payment  to  the  assignee  thereof.  The  regis- 
tration of  the  assignment  under  that  statute  does  not  operate  as 
notice  to  the  conusor.  The  situation  of  a  conusor  under  this 
statute  resembles  that  of  a  mortgagor,  under  the  (English 
Statute)  32  Hen.  8,  c.  34.  —  Boyle  v.  Ferrall,  740. 

ATTORNEY  AND  SOLICITOR.    See  Account. 

An  attorney  or  law  agent  is  only  responsible  in  damages  to  his 

*  845^  *  client  for  gross  ignorance  or  gross  negligence  in  the  perform- 
ance of  his  professional  services.  A  declaration,  or  a  summons 
against  an  attorney  or  a  law  agent,  to  recover  damages  for  loss 
occasioned  by  his  mismanagement  of  a  cause,  must  charge  gross 
ignorance  or  gross  negligence  ;  or  must,  at  least,  contain  allega- 
tions of  fact,  from  which  the  inference  is  inevitable  that  the 
defendant  has  been  guilty  of  one  or  the  other.  The  law  as  to 
both  these*  matters  is  the  same  in  England  and  in  Scotland.  — 
Purvis  V.  Landell,  91. 

BANKER.    See  Bond. 
BANKRUPT.    See  Pleading. 
BISHOP,  RETURNS  BY.    See  Evidence. 
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BOND. 

A  surety  is  not  of  necessity  entitled  to  receive,  without  inquiry,  from 
the  party  to  whom  he  is  about  to  bind  himself,  a  full  disclosure 
of  all  the  circumstances  of  the  dealings  between  the  principal 
and  that  party.  If  he  requires  to  know  any  particular  matter, 
of  which  the  party  about  to  receive  the  security  is  informed,  he 
must  make  it  the  subject  of  a  distinct  inquiry.  An  obligation 
to  a  banker  by  a  third  party  to  be  responsible  for  a  cash-credit 
to  be  given  to  one  of  the  banker's  customers,  is  not  avoided  by 
the  fact  that,  immediately  after  the  execution  of  the  obligation, 
the  cash-credit  is  employed  to  pay  off  an  old  debt  to  the  banker. 
—  Hamilton  v.  Watson,  109. 
BOUNDARIES. 

By  lease  made  in  1719  the  lessor  demised,  for  three  lives,  renewable 
for  ever,  all  that  part  of  the  townland  of  B.,  containing  509 
acres  arable,  meadow,  and  pasture,  bounded  on  the  south  by 
D.,  on  the  north  and  east  with  L.  N.,  and  on  the  west  with  T.'s 
and  W.'s  land,  with  all  rights  thereto  belonging,  excepting 
and  reserving  all  mines,  quarries  of  stone  and  coal,  and  all 
royalties,  and  all  timber  above  an.d  under  ground.  There  were 
several  renewals  of  the  lease  in  the  same  terms  as  to  the  con- 
tents and  boundaries  of  the  demised  premises. 

Held  by  the  Lords  (affirming  judgments  of  the  Courts  in  Ireland), 
that  400  acres  of  bog  and  land  reclaimed  from  bog,  which  were 
situated  within  the  ambit  of  the  specified  boundaries,  passes 
under  the  lease  and  renewals  thereof,  in  addition  to  the  509 
acres  arable,  meadow,  and  pasture. — Jack,  Lessee  of  Dawson, 
V.  M'Intyre,  151. 


COLONY.    See  Legacy  Duty. 

*  CONDITION.    See  Deed  of  Gift.  *  846 

CONSENT.    See  Principal  and  Agent. 

CONTRACT.    See  Agreement,  1.  Marriage. 

CONUSOR  AND  CONUSEE.    See  Assignment. 

CONVEYANCE.    See  Corporation. 

A  voluntary  conveyance  of  real  estates  to  a  charity,  is  not  defeated  by 
a  subsequent  conveyance  of  them  for  valuable  consideration.  — 
Mayor  of  Newcastle  v.  The  Attorney-General,  402. 

CORPORATION.    See  Trust. 

1.  The  Act  39  Eliz.,  c.  5,  enables  "all  and  every  person  and  per- 
sons "  to  found  hospitals  for  the  poor,  and  to  incorporate  them. 
A  municipal  corporation  is  included  in  the  words  "  every  per- 
son and  persons,"  and  may  exercise  the  powers  given  by  the 
Act.  A  voluntary  conveyance  of  real  estates  to  a  charity  is  not 
defeated  by  a  subsequent  conveyance  of  them  for  valuable  con- 
sideration. Real  estates  conveyed  to,  and  vested  in,  an  hospital 
founded  under  the  Act  39  Eliz.,  c.  5,  cannot  be  alienated  by  the 
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hospital,  nor  can  it  confirm  an  alienation  of  them  by  the  found- 
ers. A  municipal  corporation  voluntarily  founded  an  hospital 
under  the  Act  39  Eliz.,  c.  5,  and  purchased  real  estates,  and 
caused  them  to  be  conveyed  to  the  hospital,  but  which  were 
kept  under  the  control  and  management  of  the  founders,  who 
afterwards  sold  and  conveyed  them  for  valuable  consideration, 
granting  to  the  purchasers  covenants  for  title  and  indemnity 
against  the  claims  of  the  hospital.  The  founders  applied  the 
money  produced  by  the  sale,  together  with  other  moneys  of  their 
own,  in  the  purchase  of  an  estate  at  W.,  and  they  paid  annually 
to  the  hospital  more  than  the  rents  and  profits  of  the  sold  estates. 
The  hospital  at  first  concurred  in  that  arrangement,  and  acqui- 
esced in  it  for  120  years  ;  after  which  the  Attorney- General  and 
the  hospital,  by  information  and  bill,  claimed  a  part  of  the 
estate  at  W. ,  bearing  the  same  proportion  to  the  whole  estate 
that  the  produce  of  the  sale  of  the  hospital's  estates  bore  to  the 
whole  parchase-money  of  the  estate  at  W.    Held^  — 

1st.  That  the  estates  conveyed  to  the  hospital  were  well  vested  in 
it,  and  could  not  be  sold  without  an  Act  of  Parliament,  and 
therefore  a  decree  directing  the  hospital  to  confirm  the  sale,  is 
in  that  respect  erroneous. 

2d.  That  if  the  hospital's  concurrence  and  long  acquiescence  in 
the  arrangement  for  the  sale  of  its  estates  were  held  to  bar  its 
*  847  *  right  to  recover  them,  or  a  commensurate  portion  of  the  estate 
of  W.,  the  Attorney- General's  right  to  protect  the  charity  still 
existed. 

3d.  SemNe,  that  though  the  hospital's  bill  should  be  dismissed,  the 
Attorney- General's  information  would  be  retained.  —  The  Mayor 
of  Newcastle  v.  The  Attorney- General,  402. 
2.  A  proceeding  by  information  in  the  nature  of  a  quo  warranto  will 
lie  for  usurping  any  office,  whether  created  by  charter  of  the 
Crown  alone,  or  by  the  Crown  with  the  consent  of  Parliament, 
provided  the  office  be  of  a  public  nature  and  substantive  office, 
and  not  merely  the  function  or  employment  of  a  deputy  or  ser- 
vant held  at  the  will  and  pleasure  of  others.  The  office  of 
treasurer  of  the  public  money  of  the  county  of  the  city  of  Dub- 
lin is  an  office  for  which  an  information  in  the  nature  of  a  quo 
warranto  will  lie.  —  Darley  v.  The  Queen,  520. 

COSTS.    See  Impertinence. 

When  a  decree  is  varied  by  the  House,  but  only  on  a  point  which 
was  not  raised  in  the  Court  below,  nor  made  a  ground  of  appeal, 
the  appellant  must  pay  the  costs  of  the  appeal.  —  Wallace  v. 
Patton,  491. 

CROWN  GRANTS.    See  Evidexxce. 

DAMAGES. 

If  charity  trustees  are  guilty  of  a  breach  of  trust,  the  person  thereby 
injured  has  no  right  to  be  indemnified  by  damages  out  of  the 
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trust  fund.  The  law  is  the  same  in  this  respect  both  in  England 
and  Scotland.  —  The  Feoffees  of  HerioVs  Hospital  v.  Pioss,  d07. 

DEED  OF  GIFT. 

In  searching  for  the  intention  of  a  donor,  which  is  the  standard  to 
govern  the  construction  of  a  deed  of  gift,  the  facts,  first,  that 
the  gift  is  subject  to  the  condition  of  making  certain  payments 
to  others  ;  secondly,  that  forfeiture  will  be  incurred  by  non- 
performance of  that  condition  ;  and,  thirdly,  that  the  donee  may 
be  subjected  to  loss  by  the  performance  of  that  condition,  are 
sufficient  to  raise  the  presumption  that,  in  case  of  the  increase 
of  the  fund,  the  donor  intended  to  give  to  the  donee  the  benefit 
of  that  increase.  —  Jack  v.  Burnett,  812. 

DEVISE.    See  Will. 

DIVORCE. 

A  husband,  immediately  after  his  wife's  elopement,  brought  an 

*  action,  and  obtained  a  verdict  for  damages  against  the  *  848 
adulterer,  and  also  proceeded  against  the  wife  in  the 
Ecclesiastical  Court,  and  obtained  a  divorce  there,  but  did  not 
for  five  years  from  the  elopement  apply  for  a  divorce  in  Parlia- 
ment. The  delay  was  held  to  be  sufficiently  accounted  for  by 
the  absence  of  the  wife  in  America,  and  by  the  inability  of  the 
husband,  in  consequence  of  his  affliction,  to  attend  to  any  busi- 
ness. —  Heaviside^s  Case,  333. 

2.  A  husband  lived  separate  from  his  wife  for  many  years,  without 

making  any  provision  for  her  maintenance  from  his  means, 
which  were  sufficient. 
Held,  that  he  was  not  entitled  to  a  divorce,  though  the  adultery  of  the 
wife  was  clearly  proved.  —  Simmon^ s  Case,  839. 

3.  In  prosecuting  a  divorce  bill,  letters  written  by  the  wife,  admitting 

her  adultery,  but  imputing  the  blame  to  her  husband  for  neg- 
lecting her  and  exposing  her  to  temptation,  are  to  be  regarded 
more  as  excuses  invented  to  palliate  her  guilt  than  as  founded  in 
truth,  and,  therefore,  do  not  require  strong  rebutting  evidence. 
The  husband's  attendance  at  the  bar  on  the  second  reading  of 
his  bill  for  a  divorce,  in  compliance  with  the  standing  order  No. 
142,  may  be  dispensed  with,  on  petition  of  his  attorney  showing 
sufficient  reasons  for  his  non-attendance.  —  Shuldham^s  Case, 
363. 

DOMICILE. 

The  domicile  which  an  owner  of  personal  property  has  at  the  time  of 
his  death,  determines  whether  it  is  or  not  liable  to  legacy  duty. 

—  Thomson  v.  The  Advocate- General,  1. 
DUBLIN,  TREASURER  OF. 

An  information  in  the  nature  of  a  quo  luarranto  will  lie  for  this  office. 

—  Darley  v.  The  Queen,  520.. 

EQUITY.    See  Pleading,  1.    Practice,  1. 

1.  A  representation  made  by  one  party  for  the  purpose  of  influencing 
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the  conduct  of  another,  and  acted  on  by  the  latter,  will,  in 
general,  be  siifhcient  to  entitle  him  to  the  assistance  of  a  Court 
of  Equity,  for  the  purpose  of  realizing  such  representations.  — 
Hammersley  v.  De  Biel,  46. 

2.  The  6  &  7  Will.  4,  c.  115  (extended  by  the  3  &  4  Vict.,  c.  31), 

authorizes  exchanges  of  lands  on  conditions  therein  prescribed. 
One  of  these  is  the  written  consent  of  the  owner  of  the  lands 
intended  to  be  exchanged.  The  land-owners  of  a  parish  de- 
849  termined  to  carry  this  Act  into  execution,  and  appointed  *a* 
commissioner  for  that  purpose.  B.,  one  of  the  land-owners, 
authorized  his  agent  to  attend  for  him  at  the  meetings  held  for 
the  purpose  of  carrying  the  Act  into  execution,  but  desired  him 
not  to  exchange  a  particular  wood  except  for  woodland.  N.  's 
lands  were  to  be  exchanged  against  those  of  B.,  and  this  restric- 
tion was  communicated  to  N.'s  agent,  who  was  asked  to  ex- 
change another  wood  against  the  wood  in  question,  but  who 
said  that  his  principal  had  no  power  to  do  so.  This  answer 
was  communicated  to  B.,  who  took  no  further  notice  of  the 
matter.  The  restriction  on  the  authority  of  B.'s  agent  did  not 
appear  to  have  been  brought  to  the  knowledge  of  the  com- 
missioner. B.  signed  and  sent  to  the  commissioner  a  written 
consent  to  ratify  the  exchange  of  certain  closes  belonging  to 
him,  and  designated  in  the  consent  by  numbers.  Among  the 
closes  thus  designated  was  the  wood  in  question,  but  the  num- 
ber by  which  it  was  referred  to  in  the  consent,  and  in  a  map 
and  plan  previously  submitted  to  B.'s  inspection,  was  not  the 
same  as  that  which  it  bore  in  B.'s  private  map  of  his  own  estate. 
A  comparison  of  the  two  maps,  or  the  reading  of  the  plan  sent 
with  the  commissioners'  map,  would  have  shown  A.  that  the 
wood  in  question  was  included  in  his  consent.  The  commissioner 
allotted  the  lands  to  be  exchanged,  and,  among  others,  in- 
cluded this  wood,  but  did  not  give  woodland  for  it.  Possession 
of  the  exchanged  lands,  and  of  the  wood  among  the  rest 
(although  the  award  of  the  commissioner  had  not  been  formally 
executed)  was  delivered  by  B.'s  agent  to  N.,  who  immediately 
began  to  exercise  acts  of  ownership  over  it.  B. ,  some  time  after- 
wards, discovered  what  had  been  done,  and  brought  ejectment 
against  N.  for  the  wood.  N.  filed  his  bill  in  Chancery  to  re- 
strain B.  from  proceeding  with  the  action,  and  to  compel  him  to 
perfect  the  exchange  ;  and  B.  filed  his  bill  to  prevent  the  com- 
missioner from  executing  the  award,  alleging  that  the  consent 
given  to  him  had  been  signed  in  mistake. 
Held,  that  N.  was  entitled  to  an  injunction,  as  prayed  by  the  bill,  and 
that  B,  had  no  equity  on  which  to  ask  for  the  interference  of 
the  Court  in  his  favour.  — Beaufort  {Duke)  v.  Neeld,  248. 

3.  The  Statute  6  &  7  Will.  4,  c.  115,  gives  to  persons  dissatisfied  with 

any  thing  that  has  been  done  under  its  provisions  an  appeal  to  the 
Quarter  Sessions.    Semble,  that  this  would  not  deprive  a  party 
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aggrieved  of  his  right  to  apply  for  *  the  interference  of  *  850 
a  Court  of  Equity,  if  he  was  in  other  respects  entitled  to 
that  interference.  —  Id.  ibid. 
4.  K.,  holding  lands  under  the  see  of  D.  for  a  renewable  term  of 
twenty-one  years,  demised  them,  in  1787,  to  two  persons  for  a 
like  term,  with  a  toties  quoties  covenant  for  a  renewal.  These  per- 
sons sold  their  interest  in  part  of  the  lands,  and  divided  the  rest 
equally  among  them.  On  the  death  of  one,  his  share  passed  to 
•  his  two  sons,  A.  and  A.  Lowry  ;  the  share  of  the  other  was 

sold  to  P.  The  two  Lowrys  obtained  a  renewal  of  the  lease 
of  all  the  lands  to  themselves  in  1822,  without  P.'s  knowl- 
edge, and  then  mortgaged  them  to  M.,  and  obtained  a  judgment 
in  ejectment  against  P.,  who  thereupon  filed  a  bill  against  them 
and  M.,  and  obtained,  in  1826,  a  decree  for  an  account  and  re- 
conveyance of  his  part,  on  payment  of  his  proportion  of  the 
renewal  fines  and  costs.  W.,  who  had  been  the  attorney  of 
the  Lowrys  in  all  these  matters,  obtained  an  assignment  of  their 
interest  in  1829.  P.  did  not  make  up  the  decree  of  1826,  but 
made  several  payments  to  W.  in  respect  of  the  renewal  fines  and 
costs,  and  urged  him  to  reconvey  to  him  his  part  of  the  lands, 
and  grant  a  renewal  ;  but  being  in  distress,  he  signed  an  agree- 
ment to  surrender  his  lands  to  W. ,  and  take  part  of  them  as  his 
tenant. 

Held^  upon  a  bill  filed  by  P.  in  1842,  that  he  was  entitled  to  the  bene-  ' 
fits  of  the  decree  of  1826  against  W. ;  that  the  accounts  thereby 
directed  ought  to  be  then  taken  ;  that  the  agreement  signed  by 
P.  to  surrender  was  without  consideration,  and  void,  and  that 
he  was  entitled  to  the  value  of  his  lands  while  they  were  in  the 
•  possession  of  W. ,  and  to  a  reconveyance  and  renewal  upon  pay- 
ment of  the  balance  found  due  from  him.  —  Wallace  v.  Patton^ 
491. 

EVIDENCE.    See  Peerage.  Tithes. 

1.  A  decretal  order  in  Chancery,  reciting  the  substance  of  the  bill  and 

answer,  is  admissible,  on  proof  of  pedigree,  to  establish  the 
identity  of  parties  to  the  sait.  But  an  answer  alone,  though 
sworn  but  not  filed,  is  not  admissible,  —  Wharton  Peerage,  295. 

2.  Scotch  wills,  registered  in  the  Court  of  Session,  are  retained  there, 

and  if  it  is  necessary  to  prove  any  such  wills  in  England,  a 
certified  copy  is  given  out,  and  is  admitted  to  probate  in  the 
English  Ecclesiastical  Courts.  The  Lords  Committees  for  Priv- 
ileges will  not,  on  claims  of  peerage,  receive  such  copy,  unless 
it  is  shown  that  the  original  will  cannot  be  produced.  —  Id. 
ibid. 

*  3.  In  a  quare  impedit,  where  the  bishop  of  Derry  claimed  the  right  *  851 
of  patronage  of  a  living  in  the  county  of  Londonderry, 
which  was  within  the  diocese  of  Derry,  a  surrender  made  by  a 
former  bishop  to  the  Crown  of  all  the  livings  in  that  county,  was 
tendered  in  evidence.    This  surrender  was  coupled  with  a  grant 
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by  the  Crown,  dated  two  days  afterwards,  of  the  livings  which 
had  been  so  surrendered.  Taken  together,  these  documents 
were  held  to  be  admissible  in  evidence  ;  and  as  the  grant  recited 
that  all  the  livings  in  the  county  had  anciently  belonged  to  the 
see,  such  evidence  was,  for  the  purpose  of  proving  the  title  of 
the  bishop,  received  as  an  admission  by  the  Crown  of  that  fact. 
The  value  of  such  evidence  was  still  open  to  dispute.  Before 
the  date  of  the  grant,  the  Crown  had  entered  into  articles  of 
agreement  with  persons  now  represented  by  the  governor  and 
assistants  of  the  Irish  Society  to  grant  to  them  the  livings  in  the 
county,  of  which  the  living  in  question  was  named  as  one. 
Held,  that  this  agreement  did  not  prevent  the  grant  from  being  re- 
ceivable in  evidence,  however  its  value  might  be  thereby  affected. 
—  The  Irish  Society  v.  The  Bishop  of  Raphoe,  641. 

4.  Two  letters  from  the  Crown  to  two  successive  bishops  of  Derry, 

directing  them  to  perform  the  covenants  and  directions  con- 
tained in  the  grant,  were  tendered  in  evidence  as  recognitions  by 
the  Crown  of  its  previous  grant. 
Held,  that  they  were  admissible  for  this  purpose.  —  Id.  ibid. 

5.  Entries  in  the  books,  kept  at  the  First  Fruits'  Office,  are  admis- 

sible to  show  the  fact  of  a  collation  to  a  living  made  by  the 
bishop  at  a  particular  time.  —  Id.  ibid. 

6.  Returns  made  by  the  bishop  in  obedience  to  writs  from  the  Ex- 

chequer, requiring  him  to  state  the  vacancies  of,  and  presenta- 
tions and  collations  to  the  livings  in  his  diocese,  are  admissible 
in  evidence  as  statements  made  by  a  public  officer  in  the  dis- 
charge of  a  public  duty.  — Id.  ibid. 

7.  Though  such  return  may  contain  statements  of  a  kind  unusual  in 

such  documents,  which  statements  were  in  favour  of  the  .right 
of  the  bishop  who  made  them,  they  are  nevertheless  admissible, 
provided  that  the  statements  are  within  the  scope  of  the  inquiry 
in  the  writ.  —  Id.  ibid. 

8.  An  original  collation  from  the  registry  of  the  bishopric,  and  ap- 

pearing on  the  face  of  it  to  be  pleno  jure,  is  admissible  to  show 
that  the  right  claimed  has  in  fact  been  exercised.  —  Id.  ibid. 
9.  An  objection  was  taken  that  certain  documents  tendered  in 
*  852     *  evidence  were  not  admissible  for  a  particular  purpose.  The 
Court  decided  that  they  were  admissible.    An  exception  was 
taken  to  this  decision. 
Held,  that  if  the  documents  were  admissible  on  any  ground,  the  ex- 
ception could  not  be  sustained.  —  The  Irish  Society  v.  The  Bishop 
of  Derry,  641. 

10.  The  recitals  of  a  private  Act  of  Parliament,  passed  to  enable 
parties  therein  named  to  sell  certain  estates,  and  stating  the  re- 
lationship of  those  parties,  are  evidence  of  that  relationship.  — 
Wharton  Peerage,  295. 
EXCHANGE  OF  LANDS.    See  Equity,  2. 

The  Statute  6  &  7  Will.  4,  c.  115,  gives  to  persons  dissatisfied  with 
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any  thing  that  has  been  done  under  its  provisions  an  appeal  to 
the  Quarter  Sessions.  Semble,  that  this  would  not  deprive  a 
party  aggrieved  of  his  right  to  the  interference  of  a  Court  of 
Equitj.  —  Beaufort  (Duke)  v.  Neeld,  248. 

FACTORS. 

A  foreign  owner  of  goods  consigned  them  to  a  factor  in  London,  to 
whom  he  indorsed  the  bill  of  lading  in  blank,  and  transmitted 
it,  with  instructions  to  receive  and  sell  the  goods.  The  factor 
received  the  goods,  paid  the  freight  and  charges  thereon,  and 
entered  them  in  his  own  name  at  the  Custom-house,  by  reason 
of  which,  and  without  the  privity  or  express  assent  of  the  owner, 
he  obtained  a  dock  warrant,  which  he  pledged  for  advances  be- 
yond the  amount  for  which,  as  a  factor,  he  had  a  lien  on  the 
goods. 

Held,  that,  under  these  circumstances,  he  was  not  intrusted  with  the 
dock  warrant  within  the  meaning  of  the  second  section  of  the 
6  Geo.  4,  c.  94,  There  is  a  distinction  between  persons  in- 
trusted with  goods  and  with  the  documents  mentioned  in  that 
Act.  An  intrusting  with  the  bill  of  lading,  for  the  purpose  of 
the  sale  of  goods,  is  not  an  intrusting  with  the  dock  warrant 
which  represents  those  goods ,  notwithstanding  that  the  posses- 
sion of  the  bill  of  lading  enables  the  holder  of  it  to  obtain  pos- 
session of  the  dock  warrant.  —  Hatfeild  v.  Phillips,  343. 

FOREIGN  JUDGMENT.    See  Pleading,  4. 

FRAUD.    See  Equity. 

FRAUDS,  STATUTE  OF.    See  Agreement,  1. 


GLEBE. 

1.  The  3  &  4  Will.  4,  c.  37,  §  124,  empowers  the  Lord  Lieutenant  and 
Privy  Council  in  Ireland  to  "  disappropriate,  disunite,  and 
divest  any  rectory,  vicarage,  tithes,  or  portions  of  tithes, 
and  glebes,  or  part  or  parts  thereof,  from  and  out  of  any 
*  archbishopric ,  bishopric,  deanery,  or  archdeaconry,  dig-  *  858 
nity.,  prebend,  or  canonry,  and  to  unite  every  such  rectory, 
vicarage,  tithes,  or  portions  of  tithes,  to  the  vicarages  and  per- 
petual or  other  curacies  of  such  parishes  respectively,  so  that 
each  such  rectory,  vicarage,  tithes,  or  portion  of  tithes,  and 
glebes,  or  part  or  parts  thereof  shall,  with  its  respective  vicarage, 
perpetual  or  other  curacy,  form  a  distinct  parish  or  benefice." 

Held,  that  the  Lord  Lieutenant  and  Privy  Council  have  authority  to 
disappropriate  any  part  or  portion  of  the  tithes  of  a  rectory. 
That  the  word  "  rectory  "  in  the  statute  must  be  applied  in  its 
widest  legal  sense,  and  therefore  includes  the  glebe  ;  and  that 
an  order  of  disappropriation  of  a  rectory,  made  by  the  Lord  Lieu- 
tenant and  Privy  Council,  cannot  be  restricted  to  the  tithe  rent- 
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charge,  unless  on  the  face  of  the  order  of  disappropriation  such 
restriction  is  manifested.  —  Wilson  v.  Loveland,  677. 

2.  In  an  order  of  the  Lord  Lieutenant  and  Council,  made  under  this 
Act,  there  was  a  statement  of  the  revenues  of  three  rectories 
belonging  to  a  cathedral  treasurership.  The  order  then  went  on 
to  say,  "  There  is  a  further  income  belonging  to  the  said  trea- 
surership, arising  from  demised  lands,  amounting  to  the  yearly- 
sum  of  801.  Qs.  lie?."  The  glebe  lands  which  were  not  in  ex- 
press terms  mentioned  in  the  order,  did  amount  to  nearly  the 
sum  thus  stated.  A  small  piece  of  land  called  the  Treasurer's 
Garden  made  up  the  rest.  After  this  statement  of  the  revenues, 
the  order  went  on  to  disappropriate  "the  rectories,  together 
with  the  rectorial  tithes  thereunto  belonging,"  in  pursuance  of 
the  power  given  by  the  Act,  but  said  nothing  about  the  glebe. 

Held,  that  the  glebe  lands  were,  under  this  order,  disappropriated 
from  the  treasurership.  —  Id.  ihid. 


HUSBAND  AND  WIFE.    See  Divorce,  Proposals  for  Marriage. 

1.  The  rule  of  law  in  Scotland,  requiring  the  concurrence  of  the  hus- 

band in  his  wife's  deed,  cannot  be  dispensed  with  by  proof  that 
he  was  absent  abroad  at  the  time  of  the  execution  of  the  deed, 
unless  that  absence  is  shown  to  be  more  than  merely  temporary. 
—  Rennie  v.  Ritchie ,  204. 

2.  A  testator  in  Scotland  gave  all  his  property  to  trustees  ;  first,  to 

pay  his  debts  ;  secondly,  to  pay  Mrs.  R.  (a  married  woman)  so 
much  of  the  annual  proceeds  as  they  might  deem  necessary  for 
*  854  the  support  of  her  and  family  during  her  *  life,  declaring  the  same 
to  be  alimentary  and  exclusive  of  her  husband,  and  not  to  be 
attachable,  nor  assignable,  nor  subject  to  any  deeds  or  debts  of 
her  and  her  husband.  The  acting  trustee,  with  consent  of  Mrs. 
R.,  assigned  to  her  alimentary  creditor  the  rents  of  the  trust 
property  ;  first,  to  pay  debts  affecting  it  ;  secondly,  to  pay  part 
of  the  rents  to  Mrs.  R.  for  aliment  ;  thirdly,  to  apply  the  residue 
in  payment  of  the  debts  due  to  the  assignee. 
Held,  that  the  assignment  was  void  on  three  grounds  ;  viz. :  — 

1st.  It  was  not  competent  to  the  trustee  to  substitute  another 
person  for  himself  in  the  trust,  which  was  the  effect  of  the 
assignment. 

2d.  The  rule  of  law  in  Scotland  requiring  the  concurrence  of  the 
husband  in  his  wife's  deed,  could  not  be  dispensed  with  by  his 
absence  abroad  at  the  time  for  a  temporary  purpose  only. 

3d.  The  assignment  was  void,  as  it  violated  the  express  prohibition 
against  alienation  ;  and  in  this  respect  the  law  in  Scotland  is 
the  same  as  in  England. — Rennie  v.  Ritchie,  204. 

3.  Husband  separated  from  his  wife  for  many  years  without  making 

any  provision  for  her  maintenance  from  his  ample  means  :  held, 
not  to  be  entitled  to  a  divorce.  —  Si7nmon^s  Case,  389. 
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IMPERTINENCE.    See  Practice,  1. 

An  information  filed  by  the  Attorney- General  at  the  relation  of  A. 
andB.,  praying  for  the  Crown  the  benefit  of  a  judgment  in 
outlawry  against  C,  and  that  a  deed  executed  by  C,  conveying 
his  property  to  trustees,  might  be  set  aside  as  fraudulent  and 
void  as  against  the  Crown,  contained  short  statements  showing 
the  interest  of  the  relators,  and  that  the  motives  for  the  deed 
were  to  defraud  C.'s  creditors. 
Held^  that  these  statements  were  not  impertinent.  Although  it  is  not 
necessary  that  a  relator  in  an  information  should  have  an  in- 
terest in  the  subject  of  the  suit,  yet  a  statement  showing  his 
interest  is  not  impertinent,  as,  in  the  event  of  the  suit  failing, 
the  costs  may  be  more  easily  apportioned.  —  Richards  v.  The 
Attorney-General^  30. 

INCLOSURE  ACTS.    See  Exchange  oe  Land. 

INFORMATION.    See  Quo  Warranto. 

INTENTION.    See  Trusts  and  Trustees,  5. 

INTRUSTING.    See  Factors. 

ISSUE,  RIGHT  TO. 

To  a  bill  by  the  rector  for  an  account  of  tithes  against  the  owner 
and  occupiers  of  land  in  the  parish,  they  set  up  a  modus 
*  of  13^.  6s.  M. ,  payable  half-yearly  ;  and  they  showed  *  b55 
receipts  for  that  payment  under  various  descriptions,  as 
"rent  for  the  rectory,"  and  "prescribed  rent  due  to  the  rec- 
tor," from  the  year  1637,  with  some  interruptions;  and  also 
receipts  for  a  payment  of  8.<?.  9ie?. ,  which  was  supposed  to  be  a 
payment  in  respect  of  tenths  due  from  the  rector  to  the  Crown. 
Held  by  the  Lords  (affirming  a  decree  for  an  account) ,  that  the  case 
made  by  the  appellants  would  not  warrant  the  Court  to  direct 
an  issue  to  try  the  existence  of  the  alleged  modus,  the  evidence 
against  it  being  free  from  doubt.  A  land-owner  cannot,  like  a 
rector,  insist  on  an  issue  as  a  right ;  but  in  doubtful  cases  it  is 
granted.  —  Cairns  v.  Raine,  833. 

JURISDICTION. 

The  Statute  6  &  7  Will.  4,  c.  115,  gives  to  persons  dissatisfied  with 
any  thing  that  has  been  done  under  its  provisions,  an  appeal  to 
the  Quarter  Sessions.  This  would  not  deprive  a  party  aggrieved 
of  his  right  to  apply  for  the  interference  of  a  Court  of  Equity, 
if  he  was  in  other  respects  entitled  to  that  interference.  —  The 
Duke  of  Beaufort  v.  Neeld,  248. 

LAND-OWNER.    See  Tithes. 
LAW  AGENT.    See  Attorney. 
LEASE. 

By  lease  made  in  1790,  the  lessor  demised  for  three  lives,  renewable 
for  ever,  all  that  part  of  the  towniand  of  B.,  containing  509 
acres  arable,  meadow,  and  pasture,  bounded  on  the  south  by  D., 
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on  the  north  and  east  with  L.  N.,  and  on  the  west  with  T.'s 
and  W.'s  land,  with  all  rights  thereto  belonging,  excepting  and 
reserving  all  mines,  quarries  of  stone,  and  coal,  and  all  royalties, 
and  all  timber  above  and  under  ground.  There  were  several 
renewals  of  the  lease  in  the  same  terms  as  to  the  contents  and 
boundaries  of  the  demised  premises. 
Held  by  the  Lords  (affirming  judgments  of  the  Courts  in  Ireland), 
that  400  acres  of  bog  and  land  reclaimed  from  bog,  which  were 
situated  within  the  ambit  of  the  specified  boundaries,  passed 
under  the  lease  and  renewals  thereof,  in  addition  to  the  509 
acres  arable,  meadow,  and  pasture.  — Jack,  Lessee  of  Dawson  v. 
M'Intyre,  151. 

LEGACY  DUTY. 

Personal  property  having  no  situs  of  its  own,  follows  the  domicile  of 
its  owner.  The  law  of  the  domicile  of  a  testator  or  intestate  de- 
cides whether  his  personal  property  is  liable  to  legacy  duty.  A 

*856  British-born  subject  died,  domiciled  in  a  *  British  colony.  At 
the  time  of  his  death  he  was  possessed  of  personal  property 
locally  situate  in  Scotland.  Probate  of  his  will  was  taken  out 
in  Scotland,  for  the  purpose  of  there  administering  this  prop- 
erty ;  and  out  of  the  fund  thus  obtained  by  the  executor,  lega- 
cies were  paid  to  legatees  residing  in  Scotland. 
Held  (reversing  a  judgment  of  the  Court  of  Exchequer  in  Scotland), 
that  legacy  duty,  was  not  payable  in  respect  of  these  legacies.  — 
Thomson  v.  The  Advocate-General,  1. 

MARKIAGE,  PROPOSALS  FOR.    See  Husband  and  Wife. 

A  representation  made  by  one  party  for  the  purpose  of  influencing  the 
conduct  of  another,  and  acted  on  by  the  latter,  will  in  general 
be  sufficient  to  entitle  him  to  the  assistance  of  a  Court  of  Equity, 
for  the  purpose  of  realizing  such  representation.  And  so  in  pro- 
posals of  marriage  ;  if  the  parent,  or  his  agent,  deliberately  holds 
out  inducements  to  the  suitor  to  celebrate  the  marriage,  and  he 
consents  and  celebrates  it,  believing  it  was  intended  that  he 
should  have  the  benefits  so  held  out  to  him,  a  Court  of  Equity 
will  give  effect  to  the  proposals.  Proposals  of  marriage  written 
by  the  lady's  brothers,  acting  by  her  father's  authority,  stated 
that  "  Mr.  J.  P.  T.  (the  father)  also  intends  to  leave  a  further 
sum  of  10,000^.  in  his  will  to  Miss  T.,  to  be  settled  on  her  and 
her  children,  the  disposition  of  which,  supposing  she  has  no 
children,  will  be  prescribed  by  the  will  of  her  father.  These 
are  the  bases  of  the  arrangement,  subject,  of  course,  to  revision  ; 
but  they  will  be  sufficient  for  Baron  B.  to  act  upon."  Baron  B., 
upon  receiving  the  proposals,  provided  a  jointure  as  required  by 
them  for  his  intended  wife,  and  then  married  her.  In  the  settle- 
ment, afterwards  executed,  there  was  no  mention  of  this  10,000^. ; 
and  it  was  not  left  by  J.  P.  T.  in  his  will. 
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Held,  that  his  estate  was  liable  to  the  payment  of  the  10,000Z.,  "with 

interest  from  the  end  of  one  year  after  his  death. 
Semble,  that  a  letter  written  and  signed  by  the  father,  after  the  mar- 
riage of  his  daughter,  admitting  the  terms  of  the  written  pro- 
posals, which  were  not  signed,  was  a  recognition  of  them  as  his 
agreement  sufficiently  signed  by  him  within  the  Statute  of 
Frauds.  —  Hammersley  v.  De  Biel^  46. 
MISTAKE.    See  Principal  and  Agent. 
MODUS.    See  Tithes. 

NEGLIGENCE.    See  Attorney. 
NOTICE.    See  Assignment. 

*  OFFICE.    See  Quo  Warranto.  *  857 

OPTION.  See  Real  and  Personal  Estate. 
OUTLAWRY.    See  Information,  Practice. 

PARTNERSHIP.    See  Pawnbroker. 
PAWNBROKER. 

Two  persons  entered  into  an  agreement  to  be  partners  in  the  business 
of  pawnbrokers,  to  be  carried  on  under  the  firm  of  one  of  them, 
whose  name  alone  was  painted  over  the  door  of  the  business  prem- 
ises, the  license  also  was  taken  out,  and  the  tickets  and  notes  to  the 
customers  were  issued,  in  his  sole  name,  while  the  other  partner 
(carrying  on  another  business)  attended  annually  to  inspect  the 
books  of  the  firm,  and  drew  a  percentage  on  his  share  of  the 
profits  on  the  capital. 
Held^  that  the  agreement  was  for  a  secret  partnership,  and  was  illegal 
and  therefore  void,  as  being  contrary  to  the  policy  and  pro- 
hibitions of  the  Statute  39  &  40  Geo.  3,  c.  99.  —  Gordon  v. 
Howden,  237. 
PEERAGE. 

1.  It  appeared  by  the  Parliamentary  pawns  of  36  Hen.  8  and  1  Edw.  6 

that  a  writ  had  been  directed  to  "  Thomas  Lord  Wharton" 
for  each  of  these  Parliaments  ;  but  there  was  no  evidence  of  his 
sitting  in  either  of  them  or  of  the  writ  itself.  The  Journals  of 
the  House  of  Lords  showed  that  he  was  summoned  to  and  sat 
in  the  Parliament  of  the  2d  of  Edw.  6,  and  subsequent  Parlia- 
ments. Creation  of  baronies  by  patent  was  not  then  unusual  ; 
but  no  patent  or  record,  or  other  trace  of  a  patent,  creating  the 
barony  of  Wharton  could  be  found. 
Held,  that  the  said  barony  was  created  by  writ  and  sitting  in  the  2d 

of  Edw.  6,  and  was  descendible  to  heirs  general  (of  the  body).  — 

Wharton  Peerage,  295. 

2.  A  decretal  order  in  Chancery,  reciting  the  substance  of  the  bill 

and  answer,  is  admissible,  on  proof  of  pedigree,  to  establish  the 
Identity  of  parties  to  the  suit.    But  an  answer  alone,  though 
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sworn,  if  not  filed,  is  not  admissible.  Scotch  wills,  registered 
in  the  Court  of  Session,  are  retained  there,  and  if  it  is  necessary 
to  prove  any  such  wills  in  England,  a  certified  copy  is  given  out, 
and  is  admitted  to  probate  in  the  English  Ecclesiastical  Courts. 
The  Lords'  Committee  for  Privileges,  will  not,  on  claims  of 
peerage,  receive  such  copy,  unless  it  is  shown  that  the  original 
^    will  cannot  be  produced.  —  Id.  ibid. 

*  858  3.  If  a  judgment  of  outlawry  stands  in  the  way  of  a  claim  to  a  *  bar- 
ony in  abeyance,  although  it  is  clearly  erroneous,  the  Committee 
for  Privileges  cannot  overlook  or  reverse  it ;  but  the  claimant 
must  apply  to  the  proper  tribunal  for  its  reversal,  and  produce 
the  judgment  of  reversal  to  the  committee.  —  Id.  ibid. 

PERSONAL  PROPERTY.    See  Realty  and  Personalty.  Will. 

1.  Personal  property  having  no  situs  of  its  own,  follows  the  domicile 

of  its  owner.  The  law  of  the  domicile  of  a  testator  or  intestate 
decides  whether  his  personal  property  is  liable  to  legacy  duty. 
A.,  a  British-born  subject,  died,  domiciled  in  a  British  colony. 
At  the  time  of  his  death  he  was  possessed  of  personal  property 
locally  situate  in  Scotland.  Probate  of  his  will  was  taken  out 
in  Scotland  for  the  purpose  of  there  administering  this  property  : 
and  out  of  the  fund  thus  obtained  by  the  executor,  legacies 
were  paid  to  legatees  residing  in  Scotland. 
Held  (reversing  a  judgment  of  the  Court  of  Exchequer  in  Scotland), 
that  legacy  duty  was  not  payable  in  respect  of  these  legacies.  — 
Thomson  v.  The  Advocate-General,  1. 

2.  Semble,  that  the  rule  in  Wild's  Case  (6  Rep.  17),  that  "  if  A.  de- 

vises his  lands  to  B.  and  to  his  children  or  issues,  and  he  hath 
not  any  issue  at  the  time  of  the  devise,  the  same  is  an  estate 
tail,"  is  applicable  to  personalty.  —  Stokes  v.  Heron,  161. 
PLEADING. 

1.  An  information  filed  by  the  Attorney- General  at  the  relation  of  A. 
and  B.,  praying  for  the  Crown  the  benefit  of  a  judgment  in 
outlawry  against  C,  and  that  a  deed  executed  by  C,  convey- 
ing his  property  to  trustees,  might  be  set  aside  as  fraudulent  and 
void  as  against  the  Crown,  contained  short  statements  showing 
the  interest  of  the  relators,  and  alleging  that  the  motives  for  the 
deed  were  to  defraud  C.'s  creditors. 

Held,  that  these  statements  were  not  impertinent.  Exceptions  for 
impertinence  cannot  be  sustained,  unless  it  appears  clearly  that  the 
statements  excepted  to  cannot  be  material  at  the  hearing  of  the 
cause.  Although  it  is  not  necessary  that  a  relator  in  an  informa- 
tion should  have  an  interest  in  the  subject  of  the  suit,  yet  a  state- 
ment showing  his  interest  is  not  impertinent,  as  in  the  event  of 
the  suit  failing,  the  costs  may  be  more  easily  apportioned.  — 
Richard  v.  The  Attorney-General,  30. 
*859  *2.  A  declaration,  or  a  summons  against  an  attorney  or  a  law 
agent,  must  charge  gross  ignorance  or  gross  negligence,  or  must, 
at  least,  contain  allegations  of  fact,  from  which  the  inference  is 
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inevitable  that  the  defendant  has  been  guilty  of  one  or  the  other. 
The  law  as  to  both  these  matters  is  the  same  in  England  and 
in  Scotland.  — Purves  v.  Landell,  91. 

3.  If  a  surety  intends  to  rely  upon  any  fact  for  his  defence,  as 
showing  that  there  was  a  previous  agreement  between  the  banker 
and  the  customer  to  deal  with  the  credit  obtained  by  the  cus- 
tomer through  the  surety  in  a  particular  manner,  to  which,  if 
he  had  known  it,  he  should  not  have  consented,  he  must  bring 
such  a  defence  before  the  Court  by  putting  it  on  the  record.  — 
Hamilton  v.  Watson^  109. 
I  4.  Judgment  was  given  by  competent  tribunals  in  France  against  A. , 
in  an  action  brought  by  him  against  persons  with  whom  he  had 
been  connected  in  a  loan  transaction,  for  the  purpose  of  ob- 
taining from  them  an  account,  and  payment  of  his  share  of  the 
profits  in  the  loan.  He  thereupon  filed  a  bill  in  the  Court  of 
Chancery  against  some  of  the  same  persons,  and  for  the  same 
purposes,  charging  that  the  said  judgment  was  contrary  to  jus- 
tice, and  was  not  final  ;  and  also,  that  subsequently  to  the  date 
of  the  said  judgment  further  j)rofits  accrued  to  the  defendants 
from  the  said  loan,  and  claiming  a  right  to  a  share  of  them. 

Held,  that  a  plea  of  the  foreign  proceedings  and  judgment  —  setting 
them  forth  in  substance  and  effect  —  filed  by  the  defendants  to 
the  bill,  supported  by  averments  that  the  matters  in  issue  in 
the  foreign  tribunals  were  the  same  as  the  matters  put  in  issue 
by  the  bill,  covered  the  whole  of  the  matters  coin  prised  in  the 
bill,  and  was  a  sufficient  answer  thereto.  In  pleading  a  foreign, 
judgment  it  is  not  necessary  to  set  forth  the  proceedings  and 
judgment  at  length.  —  Ricardo  v.  Garcias,  368. 

5.  A  declaration  in  trespass  stated  a  breaking  and  entering,  damaging 
the  doors,  hinges,  and  locks  ;  spoiling  the  grass  and  fruit-trees  ; 
and  exposing  the  plaintiff's  goods  to  sale  on  his  premises.  By 
means  of  which,  &c. ,  the  plaintiff  was  not  only  disturbed  in  the 
possession  of  his  house,  but  prevented  from  carrying  on  his 
business,  and  deprived  of  the  enjoyment  of  his  goods.  The 
defendant  pleaded  that,  before  the  action  brought,  the  plain- 
tiff became  a  bankrupt.    On  general  demurrer,  it  was  held 
(affirming  the  judgment  of  the  Court  below),  that  as 
there  were  some  causes  of  action  *  included  in  the  declar-  *  860 
ation  which  would  not  pass  to  the  assignees,  the  plea, 
which  embraced  the  whole,  and  did  not  select  any  particular 
portion  of  the  declaration,  was  insufficient  and  bad.  —  Rogers  v. 
Spence,  700. 
PRACTICE. 

1.  Exceptions  for  impertinence  cannot  be  maintained  unless  it  appears 

clearly  that  the  statements  excepted  to  cannot  be  material  at 
the  hearing  of  the  cause.  —  Rickardu  v.  The  Solicitor-General,  30. 

2.  The  House  may,  in  its  discretion,  allow  a  document  to  be  referred 

to  in  argument,  although  it  has  not  been  printed  in  the  papers 

[  789  ] 


*860 


INDEX. 


laid  before  the  House,  according  to  the  directions  of  the  Stand- 
ing Order,  No.  181  (Feb.  24,  ISIS) Beaufort  (Duke)  v.  Neeld, 
249. 

3.  If  a  judgment  of  outlawry  stand  in  the  way  of  a  claim  to  a  barony 

in  abeyance,  although  it  is  clearly  erroneous,  the  Committee 
of  Privileges  cannot  overlook  it  or  reverse  it ;  but  the  claimant 
must  apply  to  the  proper  tribunal  for  its  reversal,  and  produce 
the  judgment  of  reversal  to  the  committee.  —  The  Wharton  Peer- 
age, 295. 

4.  Delay  in  bringing  in  a  bill  for  a  divorce  may  be  accounted  for  by 

circumstances. — Heaviside^s  Case,  333. 

5.  The  husband's  attendance  at  the  bar,  on  the  second  reading  of  his 

bill  for  a  divorce,  in  compliance  with  the  Standing  Order,  No. 
142,  may  be  dispensed  with,  on  petition  of  his  attorney,  showing 
reasonable  grounds  for  his  non-attendance.  —  Shuldhara's  Case, 
363. 

6.  A  defendant  who,  by  a  mistake  in  practice,  allows  an  account  to 

be  taken  against  him  without  objection,  is  not  entitled,  being 
himself  a  solicitor,  to  have  the  accounts  reopened.  —  Wallace  v. 
Patton,  491. 

7.  Where  documents  tendered  in  evidence  were  objected  to  as  inad- 

missible on  certain  grounds,  but  were  admitted  without  reference 
to  any  particular  grounds  of  admissibility  or  objectionableness, 
and  a  bill  of  exceptions  was  tendered  on  account  of  their  being 
admitted. 

Held,  that  a  Court  of  error  could  only  look  at  the  record,  and  decide 
on  the  propriety  of  the  ruling  as  therein  stated.  —  The  Irish 
Society  v.  The  Bishop  of  Derry,  642. 

PRINCIPAL  AND  AGENT. 

The  6  &  7  Will.  4,  c.  115  (extended  by  the  3  &  4  Vict.,  c.  31), 
authorizes  exchanges  of  lands  on  conditions  therein  prescribed. 

*  861  *  One  of  these  is  the  written  consent  of  the  owners  of  the  lands 
intended  to  be  exchanged.  The  land-owners  of  a  parish  deter- 
mined to  carry  this  Act  into  execution,  and  appointed  a  com- 
missioner for  that  purpose.  B.,  one  of  the  land-owners ,  authorized 
his  agent  to  attend  for  him  at  the  meetings  held  for  the  purpose 
of  carrying  the  Act  into  execution,  but  desired  him  not  to  ex- 
change a  particular  wood  except  for  woodland.  N.  's  lands  were 
to  be  exchanged  against  those  of  B.,  and  this  restriction  was 
communicated  to  N.'s  agent  who,  being  asked  to  exchange 
another  wood  against  the  wood  in  question,  said  that  his  prin- 
cipal had  no  power  to  do  so.  This  answer  was  communicated  to 
B.,  who  took  no  further  notice  of  the  matter.  The  restriction 
on  the  authority  of  B.'s  agent,  did  not  appear  to  have  been 
brought  to  the  knowledge  of  the  commissioner.  The  commis- 
sioner prepared,  and  B.  signed,  a  written  consent  to  ratify  the 
exchange  of  certain  closes  belonging  to  him,  and  designated  in 
the  consent  by  numbers.    Among  the  closes  thus  designated 

[  790  ] 


INDEX. 


*861 


was  the  wood  in  question  ;  but  the  number  by  which  it  was 
referred  to  in  the  consent,  and  in  a  map  and  plan  previously 
submitted  to  B.'s  inspection,  was  not  the  same  as  that  which  it 
bore  in  B.'s  private  map  of  his  own  estate.  A  comparison  of 
the  two  maps,  or  the  reading  of  the  plan  sent  with  the  commis- 
sioner'e  map,  would  have  shown  B.  that  the  wood  in  question 
was  included  in  the  consent.  The  commissioner  allotted  the 
lands  to  be  exchanged,  and,  among  them,  included  this  wood, 
but  did  not  give  woodland  for  it.  Possession  of  the  exchanged 
lands,  and  of  this  wood  (although  the  award  of  the  commissioner 
had  not  been  formally  executed)  was  delivered  by  B.  's  agent  to 
N. ,  who  immediately  began  to  exercise  acts  of  ownership  over 
it.  B.,  some  time  afterwards,  discovered  what  had  been  done, 
and  brought  ejectment  against  N.  for  the  wood.  filed  his 
bill  in  Chancery  to  restrain  B.  from  proceeding  with  the  action, 
and  to  compel  him  to  perfect  the  exchange  ;  and  B.  filed  his  bill 
to  prevent  the  commissioner  from  executing  the  award,  alleging 
that  the  consent  given  to  him  had  been  signed  in  mistake. 
Held,  that  N.  was  entitled  to  an  injunction  as  prayed  by  his  bill,  and 
that  B.  had  no  equity  on  which  to  ask  for  the  interference  of 
the  Court  in  his  favour.  — Beaufort  {Duke')  v.  Neeld,  248. 
PRIORITY.    See  Assignment. 

*  QU ARE  IMPEDIT.  See  Evidence.  *862 
QUO  WARRANTO. 

1.  A  proceeding  by  information  in  the  nature  of  a  quo  warranto  will 

lie  for  usurping  any  office,  whether  created  by  Charter  of  the 
Crown  alone,  or  by  the  Crown  with  the  consent  of  Parliament, 
provided  the  office  is  of  a  public  nature  and  a  substantive  office, 
and  not  merely  the  function  or  employment  of  a  deputy  or  ser- 
vant held  at  the  will  and  pleasure  of  others.  —  Darley  v.  The 
Queen,  520. 

2.  The  office  of  treasurer  of  the  public  money  of  the  county  of  the 

city  of  Dublin  is  an  office  for  which  an  information  in  the  nature 
of  a  quo  warranto  will  lie.  —  Id.  ibid. 

RAILWAY  ACT. 

1.  Notices  given  and  plans  and  sections  of  an  intended  railway  de- 

posited, in  pursuance  of  the  standing  orders  of  the  Houses  of 
Parliament,  previous  to  an  application  for  an  Act,  are  not  to  be 
regarded  in  construing  that  Act  afterwards,  unless  they  are 
incorporated  therewith.  —  North  British  Railway  Company  v. 
Tod,  722. 

2.  A  vertical  deviation  from  the  level  of  a  railway,  not  exceeding  five 

feet,  calculated  with  reference  to  the  datum  line  shown  in  the 
plans  and  sections  deposited  in  pursuance  of  the  standing  orders 
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of  the  Houses  of  Parliament,  is  within  the  powers  of  deviation 
conferred  by  the  Railway  Clauses  Consolidation  Act  for  Scot- 
land (8  &  9  Vict.,  c.  33,  §  11),  although  the  deviation  may 
exceed  five  feet,  calculated  with  reference  to  the  surface  line 
shown  on  the  said  plans  and  sections.  —  Id.  ibid. 
REALTY  AND  PERSONALTY.    See  Personal  Property.  Will. 

1.  Where  money  is  directed  to  be  vested  in  land  or  other  security, 

but  the  conversion  has  not,  in  fact,  taken  place  until  the  whole 
interest  —  whether  in  land  or  money  —  has  become  vested  abso- 
lutely in  one  person,  any  act  of  his,  indicating  an  option  in 
which  character  to  take  or  dispose  of  it,  will  determine  the  suc- 
cession as  between  his  real  and  personal  representatives. — Cook- 
son  V.  Cookson,  121. 

2.  A  testator  gave  his  residuary  estate  to  his  wife,  and  appointed 

her  his  executrix,  with  the  tuition  of  his  younger  children, 
and  to  provide  for  them  with  regard  to  their  fortunes  ;  and 
he  advised  her  thus  :  "  As  to  my  son  John,  I  would  have 
250Z.  a  year  paid  him  until  a  sum  of  10,000/.  can  be  invested 
*863  in  land,  or  some  other  securities,  which  is  to  *be  invested  in 
trustees,  for  his  use,  as  to  the  interest  of  such  money  or  prod- 
uce of  such  lands,  for  his  natural  life  ;  and  if  he  marries  with 
consent,  &c.,  that  he  may  make  such  settlement  on  such  wife, 
&c.,  as  you  may  judge  proper,  and  that  the  remainder  may  go 
to  such  child  or  children  he  may  have  lawfully  begotten  ;  but 
in  failure  of  these,  to  my  eldest  son  Isaac  and  his  heirs  for 
ever."  The  sum  of  10,000/.  was  vested  partly  in  personal  se- 
curities, and  partly  on  mortgage  of  real  estate  ,•  and  on  the  death 
of  John  without  any  child,  his  widow,  being  entitled  to  the 
interest  for  life,  and  Isaac,  entitled  to  the  principal  on  her  death, 
by  their  acts  indicated  their  intention  to  take  the  fund  as  money. 
Isaac  died  intestate. 
Held,  that  even  if  the  fund  had  been  impressed  by  the  will  with  the 
character  of  real  estate,  —  which  was  doubtful,  —  it  was  re- 
converted into  personalty  by  the  subsequent  acts  of  the  party 
absolutely  entitled,  and  therefore  it  belonged  to  the  next  of  kin 
of  Isaac,  and  not  to  his  heir.  — Id.  ibid. 

3.  The  absolute  owner  of  land,  for  the  purpose  of  better  using  that 

land,  erected  upon,  and  affixed  to,  the  freehold  certain  machinery. 
Held,  that  in  the  absence  of  any  disposition  by  him  of  this  machinery, 
it  would  go  to  the  heir  as  part  of  the  real  estate.  If  the  corpus 
of  such  machinery  belongs  to  the  heir,  all  that  belongs  to  that  • 
machinery,  although  more  or  less  capable  of  being  detached 
from  it,  and  more  or  less  capable  of  being  used  in  such  de- 
tached state,  must  be  considered  as  attached  to  the  freehold. 
No  distinction  arises  in  the  application  of  the  rule ,  from  the 
circumstance  that  the  land  did  not  descend  to,  but  was  pur- 
chased by,  such  owner.  —  Fisher  v.  Dixon,  312. 
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RECTORY. 

1.  The  3  &  4  Will.  4,  c.  37,  §  124,  empowers  the  Lord  Lieutenant  and 

Privy  Council  in  Ireland  to  "  disappropriate,  disunite,  and  divest 
any  rectory,  vicarage,  tithes,  or  portions  of  tithes,  and  glebes, 
or  part  or  parts  thereof,  from  and  out  of  any  archbishopric, 
bishopric,  deanery,  or  archdeaconry,  dignity,  prebend,  or  can- 
onry,  and  to  unite  every  such  rectory,  vicarage,  tithes,  or  por- 
tions of  tithes,  to  the  vicarages  and  perpetual  or  other  curacies  of 
such  parishes  respectively,  so  that  each  such  rectory,  vicarage, 
tithes,  or  portion  of  tithes,  and  glebes,  or  part  or  parts  thereof, 
shall,  with  its  respective  vicarage,  perpetual  or  other 
curacy,  form  a  distinct  *  parish  or  benefice."  *  864 

Held,  that  the  Lord  Lieutenant  and  Privy  Council  have  author- 
ity to  disappropriate  any  part  or  portion  of  the  tithes  of  a 
rectory  ;  that  the  word  "  rectory  "  in  the  statute  must  be  applied 
in  its  widest  legal  sense,  and  therefore  included  the  glebe  ;  and 
that  an  order  of  disappropriation  of  "  the  rectory,"  made  by  the 
Lord  Lieutenant  and  Privy  Council,  could  not  be  restricted  to 
the  tithe  rent-charge,  unless  on  the  face  of  the  order  of  disap- 
propriation such  restriction  was  manifested.  —  Wilson  v.  Love- 
land,  677. 

2.  In  an  order  of  the  Lord  Lieutenant  and  Council,  made  under  this 

Act,  there  was  a  statement  of  the  revenues  of  three  rectories 
belonging  to  a  cathedral  treasurership.  The  order  then  went  on 
to  say,  ' '  There  is  a  further  income  belonging  to  the  said  trea- 
surership, arising  from  demised  lands,  amounting  to  the  yearly 
sum  of  80Z.  6s.  l^c?."  The  glebe  lands  which  were  not  in  ex- 
press terms  mentioned  in  the  order  did  amount  to  nearly  the 
sum  thus  stated.  A  small  piece  of  land  called  the  Treasurer's 
Garden  made  up  the  rest.  After  this  statement  of  the  revenues, 
the  order  went  on  to  disappropriate  the  "  rectories,  together 
with  the  rectorial  tithes  thereunto  belonging,"  in  pursuance  of 
the  power  given  by  the  Act,  but  said  nothing  about  the  glebe. 
Held,  that  the  glebe  lands  were,  under  this  order,  disappropriated 
from  the  treasurership.  —  Id.  ibid. 

REGISTRATION.    See  Annuity. 

RELATOR.    See  Information. 

RENEWALS  OF  LEASES.    See  Equity. 

SCOTLAND.    See  Legacy  Duty.    Trusts  and  Trustees. 

The  law  as  to  actions  against  attorneys  or  law  agents  for  negligence 
in  the  management  of  causes  is  the  same  in  England  and  in 
Scotland.  — Purves  v.  Landell,  91. 
STATUTES. 

9  Geo.  2,  c.  5.  —  Boyle  v.  Ferrall,  740. 
32  Hen.  8,  c.  34.  —  Id.  ibid. 

39  EHz.,  c.  5.  —  Mayor  of  Newcastle  v.  The  Attorney- General,  402. 
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ST  ATVTES  —  Continued. 

6  &  7  Will.  4,  c.  115.  —  Beaufort  v.  Neeld,  248. 

3  &  4  Vict.,  c.  SI.— Id.  ibid. 

6  Geo.  4,  c.  94.  —  Hatfield  v.  Phillips,  343. 

3  &  4  Will.  4,  c.  37.  —  Wilson  v.  Loveland,  677. 

39  &  40  Geo.  3,  c.  99.  —  Gordon  v.  Howden,  237. 

6  Geo.  4,  c.  16.  — Eogers  v.  Spence,  700. 

8  &  9  Vict.,  c.  33.  —  North  British  Railway  Co.  v.  Tod,  722. 
*865  *  SURETY. 

A  surety  is  not  of  necessity  entitled  to  receive  from  the  party  to 
whom  he  is  about  to  bind  himself  a  full  disclosure  of  all  the 
circumstances  of  the  dealings  between  the  principal  and  that 
party.  If  he  requires  to  know  any  particular  matter,  of  which 
the  party  about  to  receive  the  security  is  informed,  he  must 
make  it  the  subject  of  a  distinct  inquiry.  An  obligation  to  a 
banker  by  a  third  party  to  be  responsible  for  a  cash  credit  to  be 
given  to  one  of  the  banker's  customers,  is  not  avoided  by  the 
fact  that,  immediately  after  the  execution  of  the  obligation,  the 
cash  credit  is  employed  to  pay  off  an  old  debt  due  to  the  banker. 
If  the  surety  intends  to  rely  upon  such  a  fact  for  his  defence,  as 
showing  that  there  was  a  previous  agreement  between  the  banker 
and  the  customer  to  deal  with  the  credit  in  a  particular  manner, 
to  which,  had  he  known  it,  he  should  not  have  consented,  he 
must  bring  such  a  defence  before  the  Court  by  putting  it  on  the 
record.  —  Hamilton  v.  Watson^  109. 
SURPLUS.    See  Deed  of  Gift. 


TITHES.    See  Glebe. 

1.  To  a  bill  by  the  rector  for  an  account  of  tithes  against  the  owner 

and  occupiers  of  land  in  the  parish,  they  set  up  a  modus  of 
13/.  6s.  8d.,  payable  half-yearly  ;  and  they  showed  receipts  for 
that  payment  under  various  descriptions,  such  as  "rent  for  the 
rectory,"  and  "prescribed  rent  due  to  the  rector,"  from  the 
year  1637,  with  some  interruptions  ;  and  also  receipts  for  a  pay- 
ment of  8s.  d^d.,  which  was  supposed  to  be  a  payment  in  respect 
of  tenths  due  from  the  rector  to  the  Crown. 
Held  by  the  Lords  (affirming  a  decree  for  an  account),  that  the  case 
made  by  the  appellants  would  not  warrant  the  Court  to  direct 
an  issue  to  try  the  existence  of  the  alleged  modus,  the  evidence 
against  it  being  free  from  doubt.  —  Cairns  v.  Baine,  833. 

2.  A  land-owner  cannot,  like  a  rector,  insist  on  an  issue  as  a  right ; 

but  in  doubtful  cases  it  is  granted.  —  Id.  ibid. 
TREASURER  OF  A  CORPORATION.    See  Cokporation. 
TRESPASS. 

A  declaration  in  trespass  stated  a  breaking  and  entering,  damaging 
the  doors,  hinges,  and  locks  ;  spoiling  the  grass  and  fruit-trees  ; 
and  exposing  the  plaintiff's  goods  to  sale  on  his  premises  ;  by 
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means  of  which,  &c.,  the  plaintiff  was  not  only  disturbed  in 
the  possession  of  his  house,  but  prevented  *  from  carrying  *  866 
on  his  business,  and  deprived  of  the  enjoymeijt  of  his 
goods.    The  defendant  pleaded  that,  before  the  action  brought, 
the  plaintiff  became  a  bankrupt. 

i  Held,  on  general  demurrer  (affirming  the  judgment  of  the  Court 
below) ,  that  as  there  were  some  causes  of  action  included  in  the 
declaration  which  would  not  pass  to  the  assignees,  the  plea 
which  embraced  the  whole,  and  was  not  addressed  to  any  par- 
ticular of  the  declaration,  was  insufficient,  and  bad.  —  Rogers  v. 
Spence,  700. 

TRUSTS  AND  TRUSTEES. 

A  testator  in  Scotland  gave  all  his  property  to  trustees  :  first,  to  pay 
his  debts  ;  secondly,  to  pay  Mrs.  E,.  (a  married  woman)  so  much 
of  the  annual  proceeds  as  they  might  deem  necessary  for  the 
support  of  her  and  family  during  her  life,  declaring  the  same  to 
be  alimentary  and  exclusive  of  her  husband,  and  not  to  be 
attachable,  nor  assignable,  nor  subject  to  any  deeds  or  debts  of 
her  or  her  husband.  The  acting  trustee,  with  consent  of  Mrs. 
E,.,  assigned. to  her  alimentary  creditor  the  rents  of  the  trust 
property  :  first,  to  pay  any  debts  affecting  it  ;  secondly,  to  pay 
part  of  the  rents  to  Mrs.  R.  for  aliment ;  thirdly,  to  apply  the 
residue  in  payment  of  the  debts  due  to  the  assignee. 
Held,  that  the  assignment  was  void  ;  because,  first,  it  was  not  com- 
petent to  the  trustee  to  substitute  another  person  for  himself  in 
the  trust,  which  was  the  effect  of  the  assignment  ,  and,  secondly, 
because  it  violated  the  express  prohibition  against  alienation. 
And  in  this  respect  the  law  in  Scotland  is  the  same  as  in  Eng- 
land. —  Rennie  v.  Ritchie,  204. 
2.  In  an  agreement  between  King  James  I.  and  the  city  of  London,  in 
1609  for  a  grant  by  the  King  of  lands  in  Ireland,  to  be  planted 
and  colonized  by  the  city  ;  it  was  stipulated  that  20,000Z.  should 
be  advanced,  to  be  expended  on  the  undertaking.  The  city 
compulsorily  levied  that  and  other  sums  for  the  same  purpose 
upon  the  incorporated  companies  of  London.  The  King  after- 
wards granted  a  charter  creating  a  corporation  (the  Irish  So- 
ciety), the  members  thereof  to  be  from  time  to  time  appointed 
by  the  city,  for  the  management  of  the  plantation,  and  to  whom 
the  lands  were  thereby  granted  for  ever.  The  greater  part  of 
the  lands  was  afterwards  divided  in  severalty  between  the  com- 
panies in  the  proportion  of  their  contributions  to  the  sums  levied 
on  them  ;  but  the  town  lands,  ferries,  and  fisheries,  were 
retained  by  *the  Irish  Society,  who,  after  appljdng  part  *  867 
of  the  rents  and  profits  towards  the  building  of  churches, 
schools,  and  other  public  purposes  beneficial  to  the  plantation, 
divided  the  surplus  among  the  companies.  One  of  these  filed 
a  bill  against  the  society  and  other  parties,  charging  the 
society,  as  trustee  for  the  companies,  with  breaches  of  trust 
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in,applying  among  their  own  members  large  sums  in  gifts  and 
in  payments  of  travelling  and  other  expenses,  and  calling  on 
them  for  an  account. 
Held,  that  the  Irish  Society  was  constituted  trustee  for  permanent 
public  purposes,  and  had  a  discretion  in  applying  the  funds 
arising  from  the  property  retained  to  these  purposes  :  that 
though  the  society  was  accountable  to  the  Crown  for  any  neg- 
lect of  duty  in  such  trust,  and  also  to  the  city  of  London  for 
misconduct  in  the  management  of  the  property,  it  was  not  ac- 
countable to  the  companies. — Skinners^  Company  v.  The  Irish 
Society,  425. 

3.  The  Act  39  Eliz.,  c.  5,  enables  "  all  and  every  person  and  persons  " 
to  found  hospitals  for  the  poor,  and  to  incorporate  them.  A 
municipal  corporation  is  included  to  ' '  every  person  and  per- 
sons," and  may  exercise  the  powers  given  by  the  Act.  A 
voluntary  conveyance  of  real  estates  to  a  charity  is  not  defeated 
by  a  subsequent  conveyance  for  valuable  consideration.  Real 
estates  conveyed  to  and  vested  in  a  hospital  founded  under  the 
Act  39  Eliz.,  c.  5,  cannot  be  alienated  by  the  hospital,  nor  can 
it  confirm  an  alienation  of  them  by  the  founders.  A  municipal 
corporation  voluntarily  founded  a  hospital,  under  the  39  Eliz., 
c.  5,  and  purchased  real  estates,  and  caused  them  to  be  conveyed 
to  the  hospital,  but  which  were  kept  under  the  control  and  man- 
agement of  the  founders,  who  afterwards  sold  and  conveyed  them 
for  valuable  consideration,  granting  the  purchasers  covenants  for 
title  and  indemnity  against  the  claims  of  the  hospital.  The 
founders  applied  the  money  produced  by  the  sale,  together  with 
other  moneys  of  their  own,  in  the  purchase  of  an  estate  at  W., 
and  they  paid  annually  to  the  hospital  more  than  the  rents  and 
profits  of  the  sold  estates.  The  hospital  at  first  concurred  in 
that  arrangement,  and  acquiesced  in  it  for  120  years,  after  which 
the  Attorney- General  and  the  hospital  by  information  and  bill 
claimed  a  portion  of  the  estate  at  W. ,  bearing  the  same  propor- 
tion to  the  whole  estate  that  the  produce  of  the  sale  of  the 
hospital's  estates  bore  to  the  whole  purchase-money  of  the  estate 
at  W.    Held,  — 

868  1st.  That  *  the  estates  conveyed  to  the  hospital  were  well  vested  in 
it,  and  could  not  be  sold  without  an  Act  of  Parliament,  and 
therefore  a  decree  directing  the  hospital  to  confirm  the  sale  was 
in  that  respect  erroneous. 
2d.  That  if  the  hospital's  concurrence  and  long  acquiescence  in  the 
arrangement  for  the  sale  of  its  estates  were  held  to  bar  its  right 
to  recover  them,  or  a  commensurate  portion  of  the  estate  at  W., 
the  Attorney- General's  right  to  protect  the  charity  still  existed. 
—  Mayor  of  Newcastle  v.  The  Attorney- General,  402. 
4r.  If  charity  trustees  are  guilty  of  a  breach  of  trust,  the  person 
thereby  injured  has  no  right  to  be  indemnified  by  damages  out 
of  the  trust  fund.    The  law  is  the  same  in  this  respect  both  in 
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England  and  Scotland.  —  Feoffees  of  Heriofs  Hospital  v.  Ross^ 
507. 

5.  In  searching  for  the  intention  of  a  donor,  which  is  the  standard  to 
govern  the  construction  of  a  deed  of  gift,  the  facts,  first,  that 
the  gift  is  subject  to  the  condition  of  making  certain  payments 
to  others,  ;  secondly,  that  forfeiture  will  be  incurred  by  non- 
performance of  that  condition  ;  and,  thirdly,  that  the  donee 
may  be  subjected  to  loss  by  the  performance  of  that  condition, 
are  sufficient  to  raise  the  presumption  that  in  case  of  the  in- 
crease of  the  fund,  the  donor  intended  to  give  to  the  donee  the 
benefit  of  that  increase.  A  donor  granted  to  the  principal  and 
professors  of  a  college,  certain  lands,  "upon  the  conditions 
hereinafter  specified,"  to  maintain  three  bursars,  "  according  to 
the  manner,  measure,  and  quality,  and  as  the  rest  of  the  bursars 
of  philosophy,  presently  in  the  said  college,  already  founded,  are 
educated  and  entertained,"  and  imposed  as  a  condition  (the 
penalty  for  the  breach  of  which  was  forfeiture)  that  the  prin- 
cipal and  professors  should  admit  to  the  bursarships  the  presen- 
tees of  the  donor  and  his  family. 

Held  (reversing  the  judgment  of  the  Court  of  Session),  that  this  was 
a  grant  upon  condition,  and  not  a  mere  trust,  and  that  the 
principal  and  professors  were  entitled,  after  satisfying  the  con- 
ditions of  the  deed  of  gift,  to  appropriate  to  themselves  any 
surplus  arising  from  the  lands  thus  given.  —  Jack  v.  Burnett, 
812. 

WILL. 

1.  A  testator  gave  his  residuary  estate  to  his  wife,  and  appointed  her 
his  executrix,  to  provide  for  his  younger  children.  And  as  to 
his  son  John,  he  "  would  have  250L  a  year  paid  him  until 
a  sum  of  10,000/.  can  be  invested  in  land,  *  or  some  other  *  869 
securities,  w^hich  is  to  be  invested  in  trustees,  for  his  use, 
as  to  the  interest  of  such  money  or  produce  of  such  lands,  for  his 
natural  hfe ;  and  if  he  marries,  &c.,  that  he  may  make  such 
settlement  on  such  wife,  &c.,  as  you  judge  proper,  and  that  the 
remainder  may  go  to  such  child  or  children  he  may  have  lawfully 
begotten  ;  but  in  failure  of  these,  to  my  eldest  son  Isaac  and  his 
heirs  for  ever."  The  sum  of  10,000/.  was  vested  in  personal 
securities,  and  partly  on  mortgage  of  real  estate ;  and  on  the 
death  of  John  without  any  child,  his  widow,  being  entitled  to 
the  interest  for  life,  and  Isaac  entitled  absolutely  on  her  death, 
by  their  acts  indicated  their  intention  to  take  it  as  a  money 
fund.    Isaac  survived  the  widow  and  died  intestate. 

Held,  that  even  if  the  fund  had  been  impressed  by  the  will  with  the 
character  of  real  estate  —  which  was  doubtful  —  it  was  recon- 
verted into  personalty  by  the  subsequent  acts  of  the  parties 
entitled,  and  therefore  the  next  of  kin  of  Isaac,  and  not  his  heir, 
were  entitled.  —  Cookson  v.  Cookson,  121. 
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2.  Where  money  is  directed  by  will  to  be  vested  in  land  or  other 

security,  but  the  conversion  has  not  in  fact  taken  place  until  the 
whole  interest,  "Whether  in  land  or  money,  has  become  vested 
absolutely  in  one  person,  any  act  of  his  mdicating  an  option  in 
which  character  to  take  or  dispose  of  it,  will  determine  the  suc- 
cession as  between  his  real  and  personal  representatives.  —  Id. 
ibid. 

3.  A  will  disposing  only  of  personalty  contained  these  words  :  "  My 

will  is,  that  whatever  I  die  possessed  of,  or  in  any  way  entitled 
to,  together  with  whatever  property  my  wife  may  be  any  way 
entitled  to,  shall  produce  to  my  wife  an  annuity  of  100/.  per 
annum,  to  each  of  my  daughters  100/.  per  annum  for  themselves 
and  their  children,  and  to  my  wife's  mother  an  addition  to  any 
property  she  may  possess,  so  as  to  make  up  to  her  during  her 
life  an  annuity  of  100/.  per  annum  ;  said  annuities,  after  the 
decease  of  my  wife  and  her  mother,  to  be  equally  divided  among 
my  three  children,  William,  Mary,  and  Julia  Louisa  ;  all  the 
rest  and  residue  of  my  property  and  possessions  I  give  and  be- 
queath to  my  son  William."  At  the  date  of  the  will  and  of  the 
testator's  death,  his  daughters  had  no  children. 

Held^  that  all  the  annuities  thus  created  were  perpetual  annuities. 
The  testator's  daughter,  M.,  died,  and  after  her  death  he  made 
*  870  a  *  codicil  to  his  will,  dividing  her  annuity  between  his  two  sur- 
viving children,  but  in  other  respects  confirming  the  will.  His 
wife's  mother  having  died,  he  made  a  second  codicil  in  these 
words  :  "  And  in  case  my  son  William  shall  die  without  leaving 
issue  male  lawfully  begotten,  my  will  is,  that  after  the  decease 
of  my  wife  and  my  daughter  J.  L.,  my  remaining  property  shall 
then  be  divided  between"  two  relations  named  in  the  codicil, 
and  their  children. 

Held,  that  these  codicils  did  not  alter  the  nature  of  the  annuities 
given  by  the  will  to  Julia  Louisa.  —  Stokes  v.  Heron,  161. 

4.  Where  a  will  clearly  establishes  a  perpetual  annuity,  the  estate  in 

the  annuity  cannot  be  restricted  by  a  codicil  to  a  life-estate, 
unless  the  expressions  there  used  are  clear  and  undoubted.  — 
Id.  ibid. 

5.  Semble,  that  the  rule  in  Wild's  Case  (6  Rep.  17),  that  "  if  A.  de- 

vises his  lands  to  B.,  and  to  his  children  or  issues,  and  he  hath 
not  any  issue  at  the  time  of  the  devise,  the  same  is  an  estate 
tail  "  —  is  applicable  to  personalty.  —  I'd.  ibid. 

6.  In  the  absence  of  any  disposition  of  machinery  erected  upon  and 

affixed  to  the  freehold,  it  will  go  to  the  heir  as  part  of  the  real 
estate.  —  Fisher  v.  Dickson,  312. 

7.  If  the  corpus  of  such  machinery  belongs  to  the  heir,  all  that  belongs 

to  that  machinery,  although  more  or  less  capable  of  being  de- 
tached from  it,  and  more  or  less  capable  of  being  used  in  such 
detached  state,  must  also  be  considered  as  belonging  to  the  heir. 
—  Id.  ibid. 
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8.  No  distinction  arises  in  the  application  of  this  rule,  from  the  cir- 

cumstance that  the  land  did  not  descend  to,  but  was  purchased 
by  the  owner.  Id.  ibid.  • 

9.  A  testator  being  entitled  to  leasehold  premises  for  terms  of  years, 

bequeathed  them  to  trustees,  on  trust  to  permit  his  grandson, 
B.,  to  take  the  profits  thereof  during  his  life,  and  after  his  de- 
cease to  permit  such  person,  who  for  the  time  being  would 
take  by  descent  as  heir  male  of  the  body  of  the  said  B.,  his 
grandson,  to  take  the  profits  thereof  until  some  such  person 
should  attain  the  age  of  twenty-one  years,  and  then  to  convey 
the  same  to  such  person  so  attaining  that  age,  his  executors, 
administrators,  and  assigns  ;  but  if  no  such  person  should  live 
to  attain  the  age  of  twenty-one,  then  in  trust  to  permit  such 
person  and  persons  successively,  who  for  the  time  being 
would  take  by  descent  as  heirs  male  of  the  body  *  of  the  *  871 
testator's  son  (father  of  B.),  to  take  the  profits  of  the 
same  leasehold  premises  until  one  of  them  should  attain  the  age 
of  twenty-one,  and  then  to  convey  the  same  to  such  heir  male 
first  attaining  that  age,  his  executors,  administrators,  and 
assigns.    At  the  death  of  B.,  the  grandson,  his  son  and  heir,  A., 
had  attained  the  age  of  twenty-one,  and  entered  into  possession 
of  the  leasehold  premises.    Upon  a  bill  filed  against  him  by  the 
next  of  kin  of  the  testator. 
Held,  that  A.  had  not  a  good  title  to  the  leaseholds  ;  that  the  bequest 
to  the  heir  male  of  the  grandson  attaining  twenty-one  was  void 
for  remoteness,  and,  therefore,  that  the  next  of  kin  of  the  tes- 
tator, at  his  death,  became  entitled  to  their  distributive  shares 
of  the  property  on  the  death  of  the  grandson. —  Viscount  Dun- 
gannon  v.  Smith,  546. 
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